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‘September 18, 1891. --Swamp lands ISL 
50 | 1) een ne een Oke One foe om ee SN RE P 
‘December 10, 1891. —Mining regulations, a 
secs. 102 and 114.......0.- 2.2. ...eccees- _- 418 
Febraary 1 15; 1892 —Osage lands; i UD" S 
NO te te tit eae ce . B70 


“March 21, 1892, ~ Rightofway 140, D.,338.. 270 
March 31, 1898. —Oklahoma townsites ; 16 


ACTS OF CONGRESS CITED AND CONSTRUED. 


‘April 30, 1802 (2 Stat., 173), sec. 7, Ohio 
‘school grane - pace tape ose ebe eons 
March 3, 1807 (2 Stat., 440), private claim. . 68 
April 25, 1812 (2 Stat., 717), entry by em-- | 


ployé of Land Department.......-....- «426. 


April 12, 1814 (3 Stat., 122), private claim. 68. 
“April 29, 1816 (3 Stat., 328), private claim). 68 
‘February 5, 1825. (4 Stat., 81); private es gs, 
' @laim ...... Savas hae una rceeesces ee 68. 
_May-2, 1826 (4.Stat., 179), pal land.2....° . B47 


May 24, 1826 (4 Stat., 805), Ohio Canal ; 

STAI pees et german cestetdeueeek oo ae 
May 23, 1828 (4 Stat., 284), private latins. . . 64 
July 4,-1836 (5 Stat., 107), entry by em- 


ployé of Land Department..... Seeman = 
February 16, 1839 (5 Stat.. 265), District of 

Columbia . Leatomeee See ey Sey ae 285 
March 3, 1819 (9 Stat., 395), sec. 8, Secre: ae 
~ “tary.of Interior ....--...----2..-.222-2- 886 
September 20, 1850 (9 Stat. 4166), Il. Cent. - 
cde Death avedodstnsameleseeutedoweaedts P2040" 
September 28, 1850 pis Stat., Bede swainp 

WEALD cee gusette este ten ted eat aes 26, 273 
-March 3, 1851 9 Stat., 631), private ‘claims. 387 - 


‘March 3, 1853 (10. Stat., 244}, sec. 6, Cali- ‘ 
fornia school grant .........2.-..06.2.. 345 


‘5 Tuly 17, 1854 (10 Stat., 304),Sioux serip =... 371 

July 22, 1854 (10 Stat., 308), sec. 8, private oe 
OladWi 222.2 hc oe cart ~ opal 

‘September 30, 1854 (10 Stat., 1109), Indian ‘: 
GISACY oot tee ee eect occas aeater - 290. 


“March 2, 1855 (10 Stat., 634), swamp ine 
demnitiy....-- ema ag pele Ucioe wate eeare ee _ 273 
June 9, 1855 (12 Stat, 951), ‘Indian ‘treaty. B88, 549 


“May 17, 1856 (11 Stat., 15), R. R. grant .. 237° 


Sane 3, 1856 (1t Stat, 20), Wisconsin R 
R.. grant iude bewa copes ne: Seat eee 176, 483, 486, 502 


June 3, 1856 (11 Stat., 21), R. R. grant . a 0000: 403 
“March 3, 1857 (11 Stat., 195), R. R. grant. BT O12 
March’, (1857 (11 Stat., 251), swat uD indem- ae 
nity..-... aids peoebe es das tcmeae ete kt G8 
“March aes 1858 mee Stat.. 287), Indian. 
LOREY ici cangumoneued teas eee tees .: 124 
February 14, 1859 (1 Stat., 383), Oregon ; 
SchOol Srantidec 1 J Soteestee se Sessee B47 
February 26, 1859 (11 Stat. 385), school ; 
* MONO couse cetubs cen eke agen sens 344 


B44 | 


Di Deg BAI vcceck en obs eeac eaten es 2 
- June 8,1893 1 Okishomalands: 171. D; 52. 50 
February. 20, 1894, —Right of way; 18 L, | 2s & 
Ve VOB apne webauties ys jveiesbateestses 208, 20802 
Marcy 12, 1860 a2 Stat. 3), Minnesota ote 8 
swamp grant. ee pienawewescecicusboe cus -: B28 
June 14, 1860. (12 Stat., , 33), pivatee dates: . 887 0. 
June 21, 1860 (12 Stat., 71), “private claims. 387 


- Mareh 2,.1861 (12 Stat., 239), Dakota......° 125 


May 20, 1862 (12 Stat., 392), homestea ad ie 
SUG Men neh oars elon a's eka bee ew etnGweete - 347 


454. 


cific. Se er re ee ree eee rere ee 
July 5, 1862.(12 ‘Stat. , 620). ‘R. Re grant . 403 — 
March 3, 1863 (12 Stat., 772), Re RB. lane 349 


“March 25, 1864 (13 Stats. , 67), Indian treaty. 61. 


| 125. | 


294 


- April 19,1864 (13 Stats. “A1), Nebraska. . 
May 5, 1864 (13 Stats. 66),¥ ‘Wisconsin R. R: 
grant ...-.- ian Secitapeae cee He ts .---. 176; 486, 502° 
July 1, 1864. (18 Stat., 332), privateclaims.. © 388: 
July 1, 1864 (13: Stat., 339), R. R. grant... B49 | 
‘July 2,1864-(13 Stat., 365), Northern aa ae 
GGL esetacateckdaussdeuces Perens 255, 464, 596: 
July 2, 1864 (13 Stat., nbs) see: 3, Northern 
PROMHIG soko d core onto sad beeen ese =e 
July 2, 1864 (13 Stat. 305), sec. 6, Northern 
PAC Oe caeentetucakvewses  eusss .. 436,550 
July 2, 1864 (13 Stat., 358), Central Pacific. | 454 
July 2, 1864 (13 Stat. ) 855), wagon road 
grant ....-- Lig le aie caren Ie estore s aibisacatee es 60 


March 8, 1865 (13 Stat., 526), R. R. grant. 87,101,512 - 
March 16, 1865 (14 Stat., 675), Indianlands . 124 — 
July 4, 1866 (14 Stat., 87), H. and D.grant,, 512. 


July 5,1866 (14 Stat. 89), wagon road. 


POTANG cosas tu wy oo ee aseee ame eeew age ee is AO 
July 25, 1866 (14 Stat. , 289), R. R. ean B44. 
July 26, 1866 (14 Stat., 289), ™%. R. grant... ~~ 349 - 
December 26, 1866 (14 Stat., 239), wagon ~— = 

road grant --...------- 2-2 e eee ee eee eet 60 
. March 3, 1869 (15 Stat., 840), wagon: Toad 

grant (Statin oe niceie en Seen poetiee ne emues ony: 401 
March 3, 1869 le Stat. ? 398), swagon- -road S 

grant . oan Ree eI A ae eae RNY ee a 61S 
‘March 3, 1869. (5, : Binks, 342), sec. 2, pre |G - 

Wate OAM, oe ecw dsc cla cadthauss tees 379° 
April 10, 1869 (16— Stat. 57), Northern. P 
Pacific eee ee me eer eer er ee ee >. 255 
Woheuary. 1g, 1870 (16 Stat, 707), Indian no, SS 

treaty. -..------ see ee tee e cert eee ee eee 2 kein 


May. 31, 1870 (16 Stat, 378), ‘Northeath 
Pacific ieineseeesees iaihinlsis Sewuwiipiebnea oe 256, 596 


. ACTS oF. OONGRESS CITED AND shies - 


Page. 
Tuly 12, 1870. aU) Stat., 251), sec. 5, appro- 

SS DPUSULONS vswati eae Sia eee Meadee eee 195 
‘Pane. d: 1872 (17 Stat., 340), Scrip locations | 290 
March 3, 1873 (17 Stat. ,607), coalland.... 394 
March 3, 1873 (17 Stat., 631), R.R.grant. . 101: 

March 13, 1874 {18 Stat., 21), timber. Bee a 
ONPG eas ficou eae eeee oes meee asesate , 198. 


ee | 


oe 14, 1880 (A Stat., 140), s sec. 2, cote: 


tant.. 76, 98; 432, 579 
__See. 3, home. 
_ stead settle- 
ment ...... 215, 438 
May 28, -1880. (21 Stat., 143), Osage lands.. 399, 
441, 570 
red 1880 fol Stat. , 648), leave of absence — 832 
‘June 15, 1880 (21 Stat., 199), Ute. Indian 
NATVGN  tatee optus et ete ee Ute 5385 
June 15, 1880 (21 Stat., 237), sec.3, priceof 
WANG sy osc ker edwctastueedtmennscucseeced 346 
January 13, 1851 (21 Stat., 315), Ry. . 
lands ..-..-- Be aii Mende eS ait: 37, 528 
“March 28,1882 (22. Stat., 35), Nebraska... 124 
Waly 4, 1884.(23 Stat.,.89j, Indian lands... 111 
‘July 4, 1884 (23. Stat., 96), Indian. home- 
ACSISAA ea cee cece kee Cae 
J uly 5, 1884 (23.Stat., 103), abandoned mili- : 
“ tary reservation -. 0.2. ..eeee ees one: 265, 535, 605 
cues 31,. 1885. (23 shah, -96),- additional 
: homestead Gnas SoA Bee MESS eae Ss ee oeieee 164 
ee 8,.1887 (24 Stat, 8), allotments. — 97 
os - See, 5, In- 
 & Been -dian-- ale - 
a. # lotments. 211 
Rebruary. 15,- 1887- (24. Stat., one); R.- RB. 
°F TUNG OF WEY Soc iec ee eset a claee sha, 510 


March 3, 1887 (24 Stat., 556), paiesucne 
- of h. R, grants. .-..-- 
March 3, 1887 (24 Stat., 556), sec. 3 . 104 
: Sec. 5.... 176,502, 528 
. May 15, 1888 (25 Stat., 150),Omaha lands - 400 
August 8, 1888 (25 Stat., 1145), special act. 
October 2, 1888 (25 Stat., 526), arid lands. 4,350, 352 


64, 87, 101, 270, 290, 429, 488 - 


132. 


XRT 


- Page 
February, 28, 1889. (25 Stat., 676); sec, Wee 
State grants Ge Die wee etd ema aki ake we ee ae 
“March 1, 1889. (25 Stat.,.757-759),: sec.2, - | 
; Oklahoma.-acvy-essteessessoreesyaseen BO 592 
March 2, 1889 (25 Stat., 854), sec.2, second - 
GIs ks Sahl ace e es ievae abiaigicte aaa 520 
. . See. 3, leave Die ote” 
: |. of absence. 881 
grant: Pate ee aang ee 61 « Sec. 4, price 0 
- June 20, 1874. (is Stat., 110°, sec. 5, ‘appro- of land. © ... 346 
priations- Bea i Sa Autrarais aly Kinta neath wanes ate 95, 267 | March 2, 1889. 5 Stat., 888), ‘Sioux lands... ; .. 124 
June 22, 1874 (18 Stat., 203), R. RB. grant... 101 Sec. 18; Sioux. 
June 22, 1874 as Stat. 194), R. RB. indem- ‘Jands...... 188, 209 

Hoses vous to ek eee avai 275, 384, 550 
‘March 3, 1875 (18 Stat., , 420), Indian home- 

BLOOM ahd cise dantt eas abncedadnent ice 549 
March 3, 1875 (18 Stat., 482), R.R. aati of 
Le ee ee ee ee 264, 510 

March 3, 1875 (18 Stat., 497), Lassen County - 
desert lands. sala wines dite oead Sas eae 99, 580 
March 3,. 1875 “(18 ‘Stat., 519), additional . 

sHOMOR TCAD 22. sees eons eee as 163 
Tune 22, 1876 (19 Stat. 73), public offering. 238 | 
March 3, 1877 (19 Stat., 377), desert land . - 

QUiTy i.505<000% Rm he aie sade 99, 364, 532, 580 

| June-3, 1878 (20 Stat., 89), timber and stone. 

MDG cease vansiot 216, 249, 306, 321, 356, 449, 542, 565 
June 14, 1878 (20, Stat., 113), timber eul- 
6h PULO we due oxchote uci manteeaw a eateaedaue aes 198. 
March 3, ‘1879. (20, Stat., AT2), additional 

homestead. 


ee i rr ere re nee meee Line es eee ee Le are =r =P A cS ey er PPM P= re, 
. os —~ = ———_— __.. 
f 
. 


March 2, 1889 (25 Stat.., 980- -1008), secs. 12,- 
138, and 14, Oklahoma. 407; 495,552, 560, 592, 598 
March 2, 1889 (25 Stat., 980), sec. 13, second 
= 820 


entry.:-.... SMA dee ed eee ea de ee oacRe ee iz 
March 2, 1889 (25 ‘Stat. 850), foeainie, of... 
wagon- Toad grants. aka Sae we mda entsoae a. 62 
March 2, 1889 (25 Stat., 1008), forfeiture. oe 
BGG ecient aia NS 892 | 
Mareh 2, 1889 (25 Stat., 008) sec. 3, for. 
ABIGNTO DOU oss ncexdevewa ced ot ssbes seeds 404 
March 2, 1889 (25 Stat., 877), Louisiana | . 
TANS oo te Ye ont oeaeteaw eee aaeta 553 
November 11, 1889 (25: Stat., :681), sec. 18, po 
WY dg Hin 2EOW on jiare ss wasane Bore isa nc 201 


April 22, 1890 (26 Stat., 60), Pawnee fac +, 401 _ 


May 2, 1890, (26 Stat., 81), Oklahoma. . seee. ; 406 
: Sec. 20, Okla- pee ree 
-,,,.homa,..... 60 
Sec. 22, town-..- .-; : 
ule site.....--. + 4T5 
May 4, 1890 (26 Stat., 109), Oklahomatown- ...«- 
I SINO 2 aa nh 28 123, 547 
See. 4, Oldaho-. ; . . 
- ma townsite... — c 
May 26, “1890 (26 Stat., 121), preliminary. . 
affidavit 92, 485, 305 


ee 


June 20, 1890 (26 ‘Stat., 169), reservoir 


Ree ep eressesesren +188, 381, 409, 550, 581 


lands 

: J uly 10, 1890 (26 Stat., 222), Wyoming. . 4AT3 
Sec. 4, Wyom: ; 
ing school 
rant..... 345 

August 30, -.1890,- (26 Stat., 889), - ‘publie ig ee 

SUTV OVS cvinsiewhi eaten teee eee Soe es “607, 
August 30, 1890. (26 Stat, 391), area | of! ae ee oy 

GNGRY. .-aseuees eters ee tease 82932 
August 30, 1890 (26 Stat., 391). arid gaaas BS” BBS 
September 29, 1890 (26. Stat., 496), forfeit. = 

ie ee eee eeeee “265 
September 29, 1890 ot Stat. +496), ‘sec. 2, Be 8 5 > 

Ri Wands. 2 .wasiecdocetereeenc feats cared im 490 
‘September 29,1890 (26 Stat, 490),-sec. 3,- a 

forfeiture act. ..+--2--- 28. ees ene ee . 337, 575, $11 
September- 30, 1890 -(26 Stat, 684), exten- 
' gion of time-for payment... oe... 212." 52, 526 
October 1, 1890 co a nO8E) phosehaye pirat 
VN Sj sieisok nein be Win ae ews ee BB 
February 28, 1891 @ Stat. “To4), Indian 

TCAAOR ccicatc or aietiaes ooo aieawawsone xe 497 
February 28, 1891 (26 Stat ae school 

TOM ost ndaiesany ees x ate neko alow nea? 343 | 
March 3, 1891 (26 Stat., 1026); ‘gee. 17, 

Oklahoma SOWnBINE. Seen eee OSs eu eleas 


a = : 
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REVISED: STATUTES CITED AND CONSTRUED, ETO. 


. Pa 5 
March 3, 1891 ood Stat., 1088), timber out. March 3, 1891 06 Stat., 1095), secs. 18, 19, pa 
TA ia sas te oe Seeeese a ese ec 74. | 20, and 21, right of way-....... 168, 264, 268, BTS 
March 3, 1891 (26 Stat., 989-1084), Okla.» March 3; 1891 (26Stat., ,-1095), sec. 24, forest 
NOM@iccssie.seUendiveoecadeescuetie ce 406, 522 MOTUS liek oe oo hes ed oe pee 524. - 
: March 3, 1891 (26 Stat., 1085), sec..1,tim- |. .| April 12, 1892 (27° Stat., 1018), "proclama: Zz 
“ber cultare .....cc..-- eee nedetes 171, 233, 235 TOW GUA 5b oa eae etina ke cans cites ace 8 522° 
“March 3, 1891 Sa Stat. ac sec. 2, desert June 17, 1892 (27. Stat,, 52), Klamath Ins _ 
* MARE oa Ss steshoe seat wares e ac 364, 532, B90]. , lan lendse. eo cece chk wee eee. 166. 
March 3; 1891 (26 Stat., 1006); sec. 4, pre: — June 25, 1892 (27 Stat, 59), RR. ands 572 
--emption repeal. inc hbeaaye weer eeeSy pes 8486, 536 | July 26, 1892 (27 Stat. , 270), contestant. : - | 446 
"March 3, 1891 (26 Stat. , 1095), sec. 5; home- | August 5, 1802-(27 Stat.,370),surveys'.... 265: 
,,. MUCBACDEPY: sete cep amass eee ancass 399 | August 5, 1892 (27 ‘Stat. 890), R.-Ry ine 
March 3, 1891 (26 Stat. , 1095), si see. 6, com- - e MONS =: da saa tein nthewe nee tcnees es aetnwe 258, 459 
— muted homestead ee ey em ere 150, 487 | March 3, 1892. (27 Stat., 613), seC: 10, Okla- iis 
‘March 3, 1891 (26 Stat., 1095), sec. 7, con- homa Townsite.....2..-...-..0 2.22228. app 
| firmation . 44, 54, 93, 129, 164, 299, 311, 324, 441, 568 March 3, 1893 (27 Stat., 592), SUTVGYS..56. 265 
March 3, 1391 (26 Stat., 1095), sec. 8, suit ‘March 8, 1893 (27 Stat. , 593), soldiers’ ad. -s 
te vacate patent.....2...-..--2-ec ec eee 430! ditional homestead... - LOO eS “2° 77, 181 
March. 8, 1881 - (26 Bae 1095), sec. U - ‘September 1, 1893 (28 Stat., ) joint reso- are: 
Alaska ee er eee eee oe 288 | Iution Oklahoma. Townsite.. Soiree ee 122 
March 3, 1891 (26 Stat, 1095), sec. it; - _. | October 20, 1893 ee Stat, ae Oklahoma Na 
reservoir site ..........0---+4- otvnitaes © 2:802.|. -Tendeess2es teow cules eas ween ease 50 
‘REVISED STATUTES CITED AND CONSTRUED. 
Section AOD a sc xiectaes Slay vewcusiese, 84, 425 | Section 2298...... : eer are te ae 52z 
Section 1994. -...0...2 260.2225. Dosen vidase 580 |. Section 2301. ....6. 202.222. ee ee cepe nese 22s 150, 487 
Section’2165...--....-.2:. 220+ eeereeceecees “L580: |; Seotlon 2806.5. se0c285 000s esesees. ae TEL 
Becton 2168.02 uses Sale agees eoeb tes 530 ; Section 2220....... isa miteatete dees eeenese 419 
SOCHON 2219 Fcc co Sot. cas cioeckdewastdeus ~- 601 |. Section 2326...... pectaantavcceweweesae ad B58 
Section 2260.2.........2.--.-.. ‘dea eatin “362, 399 | Section 2334..2...5.220.0620-...- che enone s 202, GOL. 
Section 2265..............- seseccecicteese . 215 | ‘Saetion 0337......--... Se er 106 
BOGHOn: 2066 iG encusceoecandwten aici 915 | Sections 2847-2362......-....2..00--cenee 414. 
BOChOn COTL.: y dalsacs pheadewe vena tewn ey 907 | Section 2407 esci a Sows nes S el esas caeee se , 846 
Section 2275.....0../..---- aes seicetes, © 949 | Beetion WOG cc. i ctissaccietedeweeeedecca ~ 5200 
Section | eS A Pr Pe », B44 1 Section 2390... occ. seneun sere eeseveeens 137 . 
Settion BOBO. 2-2. te lee ence leretcelereee 847,307 | Section 2449... 22.2.0. 53-2202 le eee eee ie 474 
- Section 2290. ie ane Biel 484,540 | - Sections. 2450-2157... 2.2.22. seeeeee ene eee 97 
| Section sedate ae Ptepesets . 365, 485; 540 Section 3690. Aeien sass ‘itticmlenewikekesves 100 
- “RULES OF PRAoTION CITED AND CONSTRUED. - - 
MIG Di giecteesc ann Sus lel cawebie ce oie O80: |) RUG Slicivers te cweawedsee en ehenie ty ance ane : 419 
MOG ets cb cena eke ean: SBS.) Rule 62. canchasinadeeactaucceseanacteetsc 130 
Rule 16-223 s wher autencvedieetee eas (Oe7" | Rule Geek Aes Sictuae aerunpeeag _ 2: 4200 
Rule 86 sia c28 tower cow ewe eavenveer ded CAR A RS BAe 2 Baas ce aicat keel tals ee els - 420 
101 Cs eee eater eee renee DOD: Bulle Cbansacsiversteceeea doumceasteae AL 
Ruled! dc eee eetesaecet tata etGacs: >, VOD) Rie Obenieesenccude ws Beeau sees eieienaa Looe Ly 
Rule 46..........- Seu skichen uttcct sao Abe SOR Rule 81.2 4<sete: sth Mousa ys oyclaey ell aTe 
* PRONG ABs aes eS Selves newtedes 153, 306, 409, 4315504" | Rule 88..20c22-6c5.ceeshvsewestenccesaege. « 411° 
Rule53...-.--. sete estar esate B04: | 6 90). cove tenet tahoe ree. 
Rule 55... ...0...se4- icine temisneaA eaten 560 Bale 0b saccence tt tote te Bdh 
Pals 50 coe ese cass autecties ededsccaas 560 | Rule Oat nasi entaiencaaaaa aeons sae! See 
BtlG 06) sass ieuce onc eoh nes ihomonet: 8 | Pil OO sa oicsess Gera eae ibe Lie deena 544 
Pale TBs ale, Semester id tecezneeet ciate: 498,577 | Rule 97...-.-..-...- oeaSad cele lecaeese: ATS: 
ale Tl ccieseees sl ere Gess ese pe cotad 479 . Rule 114.---.-2 2... lau Dade Raisin ate oa 408, 472, he 
TUG PO token teeta le ec eteet eet bhi. 411 


DECISIONS. 
a RELATIN G TO 


THE PUBLIC LANDS. 


“rMBER CULTURE ENTRY— COMMUTATION. : 
HENRY L. Goons 


_ The tipie oft ‘a Saceusea timber culture satin is one entitled to submit commuta- 
tion proof under section 1, act of March 8, er if he is not a resident of the: 
— State i in L which the land is situated. | ne 


First Assistant Seeretary y Sine to the. Onmnaivier of the General Land 
Office, January y 10, 1894. 3 


This case (aavelees the SE. 2, See. 13, T. 153 N,, R, 2 W., Grand | 
Forks lané district, North Dakota. — 
~The record shows that Geor ge L. Shute. filed a timber. enltumé appli- 
-eation December 13, 1883, | 

On October 14, 1889, he-died aa on April ye 1892, Henry a Shute, 
his father and: heir. nade commutation proof, Soicli was rejected by 
the local officers: for the reason that the said Henry L. Shute was not | 
a bona fide resident of the State of North Dakota. 3 

Upon appeal your office. decision of September 2, 1892, was rendered 
and the decision: appealed from was sustained, Upon farther appeal 
the case is here for final adjudication. - — eas 

No question is raised-as to the sHRCenee of the proof; presumably 
it was satisfactory. The only question in the case is: Can an heir of 

a deceased entryman, not a resident of the State in which the land lies, 
make commutation proof. : oa 

The section of the Gb ad March 3, 1891, relating. to this question is 
as follows: t 


That any person ho has made entry of any ett lands of the United suis 

under the timber-culture laws, and who has for a period of four years in good faith 
complied with the provisions of said-laws and who is an actual bona fide resident of 
the State or Territory i in which said land is located shall be entitled to make final _ 
proof thereto, and acquire title to the same, by the payment of one dollar and — 
. twenty-five cents per acre for such tract. ike cat, 1 os | » ¥2 
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ie . "DECISIONS ; RELATING TO THE PUBLIC. “LANDS. 


This Departinent has construed. this: seotion. in the case sof Cx on | 


aye rank I E. Wright (16 L. D., page 322), in which Assistant. Secretary 
Chandler held that “the administrator of the estate of a deceased _ 
timber-culture entryman can not commute the entry of the decedent a 


for the benefit of an heir who i is not a resident of the State i in bast . 


as ‘the: Jand-is situated. a 


_ As the entr yman is only ¢ allowed to rake commutation proof when - 


a ‘resident: of the State. in which the. land lies, his heir can occupy no 


higher ground or successfully assert oe more ee than the ae 
son through whom he claims. | 
_ It therefore follows that your ilies decision i is corr ect as to she mat; 
ter of law raised. But following the additional rule. laid down in. the 
ex parte case, supra, where the Assistant Seer etary says— ‘ The entry 
~ will remain intact subject to compliance with the’ requir ements of the 
~ law by either the administrator or the heir” the entry will. remain of 
record in order to permit the appellant to eee with | the law. Your ~ 
office decision j 18 ther efore agcondingly affirmed. ae 


TIMBER CULTURE CONTEST—AFFIDAVIT. or CONTEST. 
“SILVERIA », “Pavan, 


The alleg ations 3 in an affidavit of sete will not pe hela insnfficiént if. SNe char ges. : 
oe taken together, set. forth ab state of facts that warrant cancellation. 


Hirst Assistant Secretar, y ine to the Commissioner Y the Gener al Lana 
Office, J anwary 10, (1894, ra 


: On ee 10, 1885, William J. Paugh mas, Fie culties. ae 
of SE. 4 of Sec. 34, dh 5 7 R. 3 E., M. D. M., San Francisco land dis- | 


- trict, California. 


“On December 29, 1890, Antonia Silveria filed | affidavit ee contest, 


| : alleging that the saidl Paugh “ has not cultivated or planted trees on Said. 


- _ land, as required by law,. and that it is not Subject to entry under the : 


timber. culture act, there now being timber on the land.” 


: ‘On this affidavit of contest the local officers ordered a ‘hear'i ing; the. - 
. parties: appeared, and defendant moved that the contest be dismissed, 
on the grounds stated in his motion. This motion was overruled, 


defendant excepted, and the trial took place. The local officers held. - 


defendant’s entry for cancellation, and he appealed. | Your office 


affirmed said.decision. 


There is. nothing in the jarisdictional. objections: but the objections. | 
to the affidavit of contest are more difficult to be disposed. of. | 


Clearly, the first char ge taken by itself is too general to hang a con- i 


test on. But the charge that “the land is not subject to entry under | 
the timber. culture act, there now being timber on the land, zu construed 


| DECISIONS RELATING ‘LO THE PUBLIC LANDS, as 


in connection with the preceding char ge, seems ts be a Siticient alle- 
gation that there was timber growing on the lJand at the time of 
-elaimant’s entry;—it being first charged that claimant has not planted 
— trees, and then, that there is now timber on said land. If it is charged 
that there is timber on the land, and claimant has planted no trees, 
surely, that is tantamount to a charge that there was timber ¢ thereon 
at the time claimant made entry. _ me 
- It is impossible not to concur in the ciacnent of the local officers 
and of your office, that the evidence shows that there was a natural 
growth. of timber, consisting of sycamor e, live oak and other forest 
trees, to a considerable extent, on the section, and on the tract cov- 
ered by this entry. Consequently, the section was nob et devoid of tim- 
ber ” within the meaning of the statute. 
The eae of your office, holding said entry for cancellation, is | 
affirmed. | | | 
SETTLEMENT RIGHT—HOMESTEAD— ABANDONMENT. 
Near v. Cooney. 


Settlement on a tract covered by the entry of another confers no o right as against | 
| the record entryman or the United States. 

A nicl of abandonment against a homestead entry must fail where the entryman 
is residing upon the land when notice of the contest is served. . 


First Assistant ‘Secretary Sims to the Commissioner of the General Land “ 
Office, Ji anuary 10, 1894. 


| This Case ‘involves the SW. 4, ‘See. 10, .T. 16 Sy R, 3 E,, M. D. ML, 
Sap Francisco land district, California. | | 
- The record shows that Frederick Cooley made homestead entry for a 

this tr act October 21, 1887.. | | 

On September 29, 1891, Francis ‘Vl. N eal filed an affidavit of contest, | 

_ alleging that Cooley had. never resided upon the land or cultivated it 

from the date of entry up to the 15th of September, 1891, at which. 

time the contestant, Neal, moved upon said land; and, further, that 


the said Cooley had never built a house thereon Bit had resided off . 


the land with one Towt, in whose Interest, ib is also alleged, the ae 
was made. 7 
- By direction of the local sitions the parties eayéieed and sued 
their testimony before the clerk of Monterey NL aes on 
November 16, 1891. | _ 
On Decaiiben 8, 1891, the romiaien and receiver rendered fee soit 
Opinion, wherein they sustained the contest and held for cancellation 
the homestead entry of Cooley. © | - 4 _ 
_ Upon appeal, your office decision of June 22, 1892, was made over 
ruling that of the local officers and allowing the entry of peony to 
- remain rate 
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N eal append ve this Department on. September F 1892, 2 alleging the. , 
decision to be in error on the following groun ds: 7 


~ ‘1. In deciding that the ‘claimant ‘Cooley, after abana onina his chevibetoad: entry | 
| for four years and after the same was forfelted under the law had lany farther rights 
in the premises. | ai , _ 
_ 2. In overruling the local office, which decided - that Gucley'e nomeaiead entry 
should be canceled because of abandonment, bad faith and failure to comply with 
the law as to residence and. cultivation, ali of which facts were proven at the trial: 
| ' Without passing upon all of the testimony here,. it is sufficient for 
the purposes: of this decision to state that the evidence shows that 
Neal made settlement on the land in dispute September 15th, 1891. On 
the same day the defendant commenced the construction of a house 
“which he completed, and moved into prior to. the initiation of contest. | 
He was thus living upon the oe at the time the notive of contest Was 


served upon him. 


In Kruger v. Dinmboltonr @ L, ie 219), i ae was seni fae ghile ath rane eo 
stands of record, settlers on the tact covered. thereby, cal secure no 


- right by virtue of such settlement as against the record. entryman or 


. the United States; and. the same is again set forth in Hall v. Levy (11 


be ee D., 284). Cooley was living upon the land when the contest was | 
initiated, and he had cured his laches as far as this. contest was con- 
-eerned, noone the settlement alone did not give Neal any rights as. 


against the record entryman; if he had filed. his: contest prior to” the 


; - defendant moving upon the land, his rights would have attached then, | * : 
but having abandoned his charge that the. entry was me it fol. _ 


~ lows that the charge of abandonment can not prevail. © i 
It therefore follows that the decision appealed irom. was correet, and . 
| the same | is’ hereby affirmed. | ee a 


| ARID LANDS—RESERVOIR aoe | 
‘Nuwron KF, AvsTIN, 


i” oe entry aber oe passage of the act of Gctobers , 1888, of land sasennonale desig- 
nated as a-reservoir site under said act is invalid but may be suspended with 
& view to its ultimate ailowauce under section 17, act of March 3, A891, in the 
, event. that the land 18 not. required for reservoir purposes, | | : 


| Burs st Assistant Secretar yp ‘Sims to the Commissioner of the General Land, : 
g's. Office, Tanuary 10, 1894, Pe cee | 


The inna involved in this appeal is ‘said to be at what will be wheit 
surveyed the NW... 4, Nw. 4 Rec. 24, T. 4 8., R. Ad E., ” Blackfoot, 
_ Idaho, land district. | 
_ It appears from the record that Newton F. Austin made desert land 
entry of ‘said tract July 9, 1889, and. on July 9, 1892 , offered final proof, — 


oer | which was accepted by the figeat officers, and. by 3 ean office appr oved 


| October 7 % 1892. aera nome it was discovered i in n your office, 7 
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| iat the tract was ; “embraced in the, selection of ‘the Director of the 
Geological Survey for the Bear Lake reservoir site,” made by him os 


July 19,1889. Your office, therefore, under’ date of December 3, 1892, oo 
held said entry for cancellation, whereupon Austin eager utes this - 


appeal, upon the ground that his entry having been made July 9 
1889, and the selection by the Director of the Geological Survey not 
ee been made until July 19 following, his right is the prior one, - 
and can not. be affected by the reservation. 

This position is not tenable. The act .of Congress (25 Stat. , 526), | 
“reser ving lands for reservoirs, ants ditches, ete., for ieigacon pur- 

poses, reads as follows— 3 

- And all the lands which | may hiatoutter be designated or selected by. such United 

States SUrVeys for sites for reservoirs, ‘ditches, or canals for irri igation purposes and 


all lands made susceptible’ of irrigation by such reservoirs, ditches, or canals are 
from heuceforth hereby reserved from sale as the property of the. United States, and™ 


shall uot be subject after the passage of this act to entry, settlement, or occupation — oe 


until further provided by law: Provided, that the President at any time in his dis- 
eretion, by proclamation, may open-any portion or all of the lands reserved by this 
provision to settlement under the homestead laws. 
_ The Hon. Attorney-General, in construing this act of Gia in | 
an opinion dated oe 27, 1890 (see 11 L, D., 220), among opner things, | 
 Says— . : - 4 
There can be no question that if an entry was eels upon inst which was hone : 
after designated in a United States survey as a site for a reservoir, or which was by — 


such reservoir made susceptible of irrigation, the entry would be invalid, and the - 


land so entered upon would remain the preperty of the United States, the reserva- 
- tion thereof dating back to the passage of this act. - 


The entry in question having. been made after the passage of said 
: act, it follows that the entryman wcquired no Hen under his entry, 
| (Mary E. Bisbing, 13 L. D., 45. ) 3 
The act of October 2, 1888, supra, was amended by the act of March - 7 
3, 1881 (26 wat pre Py which v was Drees ae reservoir sites 
located | | 7 : 
shall be restricted to: dea shall contain only so much laud as 18 actually necessary 
for the construction and maintenance of reservoirs, excluding so far as practi- 
cable land occupied by actual settlers at the date of the location of said reservoirs, 
Following the rule announced in the Bisbing case, supra, I see no 
reason why this entry may not be- suspended to await the further 
action of the proper authorities, in the matter of the actual location 
of the reservoir, when, if it shall appear that the land is not Wy required: 
for that purpose, the entry may be completed, — : 
Your said office judgment is thus modified. — 
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APPLICATION TO ENTER._SECOND CONTEST. — 
OWENS v. GAUGER. 


“Failure to xppeal from thie rejection of an application to cater rhe not defeat ne | 


right of the applicant, where he is not given the requisite notice in NEB of 


the adverse action and of his right of appeal therefrom. 
No rights are acquired under a second contest in the event that the entry is can | 
celed as the result of the prior proceedings. = : 


; First Assistant Seoretar y Sims to the Commissioner og the General Land | 
| Office, Janwary 10, 1894. | ne 


, This case involves the NE. } 4 of Sec. 18, T. 105 N,, R. 56 W. Mitchell | 
land district, South Dakota. The record shows that this tract. has been. - 
in controversy since 1885. The timber culture entry of one, Sheppard : 


was held for cancellation upon the contest of one, ®, Bunce, by your letter — 
- LY, of June 30, 1888. 


On June 23, 1888, Henry Gauger filed a second contest, and on. ay = 


18, 1888, William J. Owens filed an application to enter, on which was 


a endorsed 


| Tendered July 18, 1888, at 100 clock, a. m:, and se tocted a upon. thé re that. the . 
contest of Bunce v. Sheppard. is now pends before the Department, and for the 
- further reasou that a contest of H. Gauger, filed a une 23, 1888, is held to ay final 
action on Bunce’s pending contest. | 

MOE. Rewine . a o 

bee as , : | Register. : 
| ¥ ourtoen dolian tendered and rej ‘ected, and returned J Sig 18, 1888. . 
: 5 . EF, OF. SINGISER, Receiver. 


| But Baie dead on J anary 31, 1889, he was allowed to mee timber- . 


. culture entry. 


| July 23, 1888, Henry Gaiger filed his suplttais to enter, which was 
refused by the local officers, and on appeal, their finding was sustained, 
but upon the case coming up to the Department, said decision was 


- | reversed, and it was held that the application should have been _ 
~. received, subject to the right of appeal in Sheppard, and the cre 


‘Tight of entry in Bunce. Henry Gauger (10-L. D,, 221). 


April 5, 1890, your office directed that if Bunce had failed, eer due bod 


SEB notice given, to exercise his preference right, then upon proper showing G84 thos 


~ made, and. upon payment, Gauger’s application should be allowed, and — 


_ upon report of that fact the timber culture entry of William oe Owens, | 
of January 31,1889, would be canceled. : 
 . Henry: Gauger was allowed to make timber culture cae May 13, 
1890, and on January 8, 1889, William J. Owens made timber. aalture - 
| application to enter the said fact and upon his application i is endorsed, 


As this land has been covered by the contest of Bunce v. Sheppard, and can- - 


 celed by. letter oA? OF: November 17, 1888, due notice of which was giveu to Bunce, - 
and of his. preference right of entry for thirty days, on December 31, 1888, and as 
oe said peaeanee preference right’ of entry does. not expire until J anuary 31, 1889, 
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said land is completely segregated from the public domain until that date, and in | 
consequence, is not open to entry; this een is therefore mejoawed, with as 


ri ht of a peat for thirty ai 
F : M. H. Row ey, . 


_ JANUARY 8, 1889, ne . ' a: - Register. 
January 31, 1889, Owens ¥ was allowed to make timber culture entry, 
atid this entry was canceled by letter “ H”, of April 5, 1890. On Apri} 
23, 1890, Owens filed a motion, praying a review in the case of Henry — 


| Gauger, (10 L. D» 991), which was denied by the mcune ec ae 


who said: 


The decision sought to be reviewed did not pass upon any rights Mr. Owens may 
have in the premises, and therefore caunot- prejudice those rights, and he can as 
. readily assert them i in & proper manner now, as he could before said decision. 


~ Upon this, on March 11, 1891, Owens filed in the local office an appli- 


v cation for relief, setting forth that he was a prior applicant, and askin g 


that Gauger’s entry be canceled, and that his be reinstated. 

On June 15, 1891, your office ordered a hearing to decide upon the 
merits of the case thus raised, and on August 18, 1891, the case came 
up for a hearing before the register and receiver, and on January 12, 
1892 , they rendered their joint opinion, and allowed the entry of Gauger 
to, antl, From this. decision Owens, on February 2 2, 1892, appealed, 
and by. your office decision of nex alas 4, 1892, the local officers” were Sus- 
tained. _ | nA 

On May 21, 1892, Owens appealed from said docision: alleging as his 
grounds of anon: | ar, 


First.. He (you) erred in finding that Owens had notice of the rejection « of his. 
application made July 18, 1888, and of his right of appeal. 

Second. He erred in taking as. evidence counsel’s statement of wiae he coul a 
prove by Attorney Adams. . 2 

Third. He erred in finding that Givens waived his right under his first applicati ion 
_ by appearing at the office to complete said filing or entry. 
_. Fourth. He erred in finding that Ganger had the prior right of entry. 
‘Fifth. He erred in affirming the decision of the local officers. 

Sixth. He erred in finding contrary to the evidence and rules of the Department. 


In taking up his first. ground of appeal, it appears from the record 
and the evidence, that neither William J. Owens nor his attorney di. Mi - 
| Adams, received written notice of the rejection of. his application of 
July 18, (1888, nor of his right of appeal to you. The register explains — 
- that it was at that time the practice of the local officers at. Mitchell, 


South Dakota, to personally inform the applicant, or his attorney, of a 
the rejection, and then and there return the money offered. It further .— 


appears: that at the trial of this cause the appellant Owens denied, 
whilst on the stand, that he had received any. notice of the rejection of 
his appli cation from the local officers, or from his attoriey. The defend- 
ant, Gauger, through ‘his attorney, sought: to place the attorney of 
Owens on the stand, stating that he proposed to prove by him that he 
did have actual notice of the rejection of Owens’ application. Mr. 
_ Adains refused to be sworn as a a Bayne g, “he did not — to 
make a case for claimant. M 


: “ wo 
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| “Ainithing for sake of. argument: that ‘Adams, Owens’ teaeas! did - | 
have actual knowledge of the rejection of the application of July 18, > 
1888, which is denied, what: would the law be? ora ee of E erecuee is ee 


| as follows: 


-_ For the purpose of enapiine’ appeals to be taken fro om ‘the rulings: or action of the . 
= loeal officers, relative to. applications 0 file upon, enter or locate the publie 1 lands, san: 
the followi ing ‘rules will be observed: —_ ; 7 5. 38 a ' 
1. The register and receiver will endorge upon, every Tej jected ap plication the date } 
when presented, and their reasons for rej ecting ithe @ og 
_ 2. They will promptly advise the party ii 1 Interest of their r action, and of his right, 
of appeal to the Commissioner, : 
3. They will note u pon their records a memorandum of the tr ansaction. 


Rule 17 of Practice says: 


Notice of interlocutory motions, renin ondere na decisions: shall be in 
writing, and may be served personally, or py reg istered letter through the mail to | 
the last known address of the party. | = | Aes te 

In the case of Elliott 2. Neal. (4 L. D., 73), it was held that a motion : 


“to dismiss an appeal because not filed in time, ¥ will not: be entertained 


; where it < appears that the appellant did not. have written notice of the 
adverse decision.” Again, in. Churchill v. Seeley (4 L. D., 589-591), it 


is said, “it is, however, insisted on’ behalf of Seeley that Churchill - 


. was notified ‘personally by the register, and that such notice i is sufficient 7 


-. under the rules. I-do not so consider it.” See also Turner v Bum- : 

| - gardner (6 L. D. , 377). -_ : | 
-Lam.-clearly of the opinion that a verbal notice of the rejection of tlie 7 
| application i Is not sufficient. The law-calls for a written notice of the 7 


rejection, together with the right of the party to appeal.. The es 7 


. thus being defective, the case of Massey v. Malachi (11. L. D., 191) i 


in point, where it was. held that “the right of an applicant. for public a | 


land should not be prejudiced by mistake of the local office... The fail- 


ure of an. applicant to appeal from the rejection of his application, 7 


: does not linpair his claim, if he is not advised of his right of appeal to | 
the Commissioner. % This holding of the Depar tment is again set forth - 


a in the late case of Adamson. v. Blackmore (16 L. D. ,111) First Assist- 


ant Secretary Chandler there says, “Pailure to appeal from the rejection - 
| of an application: to enter, does not defeat the right of an applicant, | 
_ where the. requisite notice in writing ot such adverse action ” is not 
given the applicant.” 3 

‘This brings up the question, Did Houry Sapeee: secure any eet 
by his second contest of June 23, 1888? This. Department has” unl- 
. formly held that where an entry Was canceled under the first contest- ; 

_ant’s case, that no rights whatever inur ed to the second contestant. 
In the case of Cleveland v. Banes (4 L. D., 534) in general terms. it - 


a was held that “on the cancellation of an. entry: after contest, the land — 7 


: . ‘is open. to settlement or entry, subject only to the preference right of.- 7 
the successful contestant,” and ex-parte, Armenag Simonian (13° L. D., 


~< 696) it was said: An. atiidavit of contest filed in the local ce does 
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‘not s secure any preference right of entry to the contestant, in the event 
that the entry under attack.is canceled on the prior contest of. another. 


- Also in Adamson v. Blackmore (16 L. D., 111), before cited, 


An affidavit of contest filed during the pendency of proceedings by another avainat we 


the entry in question, confers.no right, in the event that the entry is canceled asthe 
result of the prior proceedings, as against the intervening application to enter, filed. 
by a third party after.the cancell ation of the entry under attack. 

My conclusion is that, as the entry of Sheppard had been. dla. for 
cancellation upon the contest of Bunee, on the 30th of J une, 1888, which 

was not appealed from, the land was subject to entry by the fir st legal 
“applicant subject to the successful contestant’s preference right. That 
Owens was such applicant, and that his application of July. 18, 1888, 

“was improperly rejected. That, no legal notice of such rejection Was - 
given to-him or to his attorney and that in the absence of such notice, 

- he lost no rights by not appealing from the decision of the local: officers. 
This leads me to hold that the application. of Owens to enter the land 
having been male after it was subject to entry and prior to the appli- 
. eation of Gauger, his rights are Superior to those of the latter. It fol- 
lows that your office decision is erroneous and it is accordingly 
reversed. The entry of Ganger will be canceled and that of Owens — 
reinstated as of the date of his original application, and, upon showing | 
compliance with law, he will be allowed to complete fie same. 


ABANDONMENT—DESERTED WIFE. 
RocHE v. ROCHE. | 


a divorced wife who remains on the land covered by the homestead entry of her 
- hnsband, and shows the fact of his willful desertion and abandonment, is 
entitled to. a judgment of cancellation with a » preferred right of entry. 


First Assistant Secretary Sims to the Commissioner of the General Land | 
| Office, ay 10, 1894. 


| On rf anuary 15, 1887, Theodore P. Roche made famnestesd entry No. 
7 1934 for the NK. 4 of the NW. 4, the N. § of the NE. 4 See. 18, aud the 
NW. 4 of the NW. tof Sec. 17, a. 4N,, 7 yee B. H. M., Deadwood 
(Rapid City), South Dakota. — 

On January 19, 1891, he gave notice of his intention to submit final 
proof, the same to be taken -before the register and receiver on Maren | 
9, 1891... Notice was accordingly published. _ ne 
_ On: February 5, 1891, Margaret Roche, then the divonted: wits. of 
.~ Glaimant, filed her affidavit. of contest against: the: Sonny) anoe Ine imal 

claimant— 


Has wholly  aandouea said tract; that he has changed his madewse forte om a 


more than six months since making said entry; that said tract is not settled upon ‘ 


and cultivated by said party as required by law; that this affiant was, at date of 


‘ r f 
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- . 7 said antry; the ee of said entr yman; that she has rosea upon: said tract of land | 
- - ever since about the tirst of March, 1887; that said. Theodore P. Roche abandoned. | 
~ her and said claim on or about the sth ee of Juue, 1889; that on the 19th day of 


~ January, 1891, .she was decreed a divorce from her said husband otnee on the _ 
. grounds of desertion and abandonment. a _ 


Hearing was set for March 9, 1891, before the register and receiver, 2 
| being the same date fixed by aeamiant for taking his ‘final proof. © a 
The proof was submitted as advertised, aud a hearing followed. ‘The 


a ‘regi ister and receiver recommended that the final proof be accepted and — 


Setathe protest (contest) dismissed. On appeal, your office, by decision a 
dated April 19, 1892, affirmed that judgment, and | a ea a 7 


| : brings the case 6 this Department. 


The decision appealed from is practically. based 1 upon the same view % 
of the law and. the testimony as that set forth in the decision of the. 
‘register and receiver, and is to the effect that claimant, by going to the — 
land every two or three weeks after the separation from his wife, and 
without her knowledge, sleeping in the granary and other unknown 


ae places, manifested his good faith, and. that bis reasons for not continu-— ; . | 
ously living on the land are excusable, owing to a reasonable fear that:. 


_his wife might kill him or do him great bodily injury. ae 
The specifications of error. deny that such conclusions can me reason- — 
ably drawn from the testimony in the record, a | Pe ae 
The facts are substantially as. follows: ae : 
The land was settled upon by claimant and his wife soon iran entry; -s 


a the improvements are valued at about 000; Mrs. _ Roche has eee | 


ously lived.on the land. 2 
The claimant is by occupation a “g enrsmith, machinist ad general = 
repairer;” he had a shop in Rapid City, a atiort distance from the land, 
and worked there for about two years, but states ‘““every week or so i | 
used to-go down there and do all [ could on the land.” About June9, 


a 1889, he left the land, after having a difficulty with his wife, and. went “ 


to a village called Tilford, a few miles distant, where he lived when he © 
ea ‘submitted final proof. Mics. Roche testitied at he left her and aban- : 
. doned the place, his excuse being that he did not have anything to eat . 
that he furnished nothing for two years, and when she failed to collect — 


. what was due her and had nothing but potatoes without bread, he left; 


| that she never had an angry word with him. She was a nurse, and | 
thus describes his conduct when he left, and which he does. not 5 ; 


zi was taking care of Mrs. Childs, and he followed me down there. He says G- 
you, go home. If you don’t go home, there will be murder. I went. Hetold bao | 
I didn’t turn my children out of doors, he would go where I would never see him. 





He threw. my. hat and cioak and bed out in the storm. He then commenced at one. _ - 
side of the.room and tuok the pictures, several of them, and threw them out of. the» i 


doors; until he broke eight. He took my certificate of marriage and tore it and» 


broke it in. pieces, and said: ‘Now G——1 you, prove the marriage.” | He says, ‘‘I. _ 
will sell the ranch, you go.” ‘He theu came to my picture, a life- -size, and when Nee Rat 
 -cwent.to throw that-out, [ said: ‘That is mine.” He then caught me by the throat. . 


and choked me antil my r daughter fopsed his hand. Inever saw him. ou the ranch 
| after that. 2. Oo _ 
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About one year after Roche left the land he brought suit for divorce; 
the charges. in his complaint are not shown. His wife filed her answer, 
denying the charges and filed her counter-claim, alleging extreme 


cruelty, wilful neglect, and desertion. A certified copy of a decree 


of divorce from the circuit court, of the Sth judicial circuit of South 
‘Dakota, dated January 19, 1891, has been filed, showing that Roche’s 
allegatious are not sustained, and that he had for more than one year 


| : “wilfully neglected to.provide for the defendant the common necessaries 


re of life, he having the ability to do so;” that plaintiff has voluntarily Sd 


separated from the defendant, with intént to desert her, and that the 


said wilful neglect and wilful desertion have continued for more than. 


one year prior to the commencement Of this action. A decree was | 
accordingly given for divorce on defendant’s allegations. 
_ A number of letters were introduced in evideace by Mrs. epuied | 
these letters, couched in very sentimental and loving terms, were writ- 
ten a few. months after he lefu his wife, and were aildressed to a lady, © 
not his wife, who delivered them to Mrs. Roche. One of these letters 
expressed the fear that the writer would lose his mind, if he were much. | 
longer kept away from the lady’s company; that she was “the world 
‘to him,” and that he noped soon to be released from “(my burdens.” 
Claimant and contestant were married i in the year 1882; at that time 
contestant states that she owned ten lots in Rapid City, a house and 
loti in Sturgis, a house and three lots in Deadwood, and that the lowest 
valuation of ‘this property was $10,000. She states that she was par-. 
tially blind when she was married, and that she permitted Roche to 
‘attend to her business; that when Roche wanted money, she was. 


“ap induced by him to mortgage her property, and he refused to pay either 


interest or principal, resulting in the loss of all the property. At the 
_date of the hearing, she owned nothing but a cow, which she ee 
from means earned as a nurse. 

It also appears that the improvements placed on the land were e made | 
principally from means furnished by Mrs. Roche; that. Mrs, Roche 
often did a man’s work on ‘the place, putting up thar and working in 
the field, and that Roche did but little of the work, only leaving his 
shop pecaniotially “every week or so to help,” as sekuowiedacd by him. 

As above Shown in the decree, which is fully borne out by the testi- — 

mony taken at the hearing, Roche abandoned the land in June, 1889, 
deserted his wife at that time, and refused to supply her with means | 
when amply able to do so. Moreover, his actions and conduct, in . 
other respects, as above set out, were brutal. 
It is held, however, that his failure to return to the land is excusable: | 
under his olaim of duress. : a 

I have carefully examined the testimony ou that pont. and i in my 
opinion it. falls far short of establishing any such claim. It is possible - 


| that he thought his own cowardly. conduct towards his. wife deserved: * | 


. . rete ibutive ae uee from her hands; but the ae statement that i 1S, shown 
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$ ts have peer made by Mrs. Roche, relating fs her injuring ¢ him, was one : 


_ wherein she stated that if he, Roche; should prowl about the premises 


een o after night, he might get hurt on ‘the supposition t that (Cit $ might have — 7 


been a burglar.” 
~ Roche testified that he left, his wife because of hier bad tr eaement: her 
violent temper, and her disposition to quarrel with the neighbors; he 
. States that he had no trouble with neighbors, ee always was everbody’s 
pet, since I came here;” that when he was married he was. making 
from $83 to $85 per day, “pretty near every day; “J did not have 
time.to take the money and I used to tell people to. give that to my 
wife;” that he was then worth between. four and five thousand dollars, 
in tools, goods, and money. . . . 9. . . . In 1879, I made $1,000 
in one day;” that this property he- lost 3 in & flood i in Rapid City in 1883 ; 
that he took none of it-to Mrs. Roche; also that prior to his marriage he 


had been boarding with a woman, who. claimed him for a. husband. | 


oe Roche States that after he left his wife, i in J une, 1889, he used to sleep i in : 
the granary occasionally, but was car eful not: i be seen there; that he | 
- did this to maintain his residence, and that he did» not retur nto live 


with his wife because he was aft aid he would be killed.. 


. There is no testimony apart from his own statement which justified 
Pac fears. Indeed, he told witness Sarah Ti Vanhonten, to whom he 


wrote the sentimental letters, that he had left the ranch and Mrs. | | 
Roche for good; that he intended selling it as soon as he proved. up. 


es ci further told this witness that he was not afraid of Mrs. Roche; that a oe 


ae he never knew her to harm any one. “TI just tell I am afraid of ee oe 
-. . In his final proof he stated that he and his family had. continuously a 
~\. vesided ot the land; that. his family consisted of his “wife;” at that 


time he had been dive: ced about two nome and had not lived on 1 the on 
land for twenty months. — _ 
-I do not think that the testimony of Mr. moehes is idexecting of ‘ito . 
consideration ; his statements are extr avagant, reckless and unreasou- 
able, and his conduct is execrable and it may be reasonably inferred 
therefrom that his. claim of duress was a pure. invention, f for the pur- 
pose of excusing his admitted abandonment. _ ae * 
- Roche abandoned. his. claim ‘and his wife twenty months Netore he : 
otfered commutation proof, . He did- this wilfuily and the: fault. was 7 
wholly his; he under took to get a legal. separation from his wife on a 
false allegation; she denied the charges, alleged abandonment and 
cruelty on his part, and proved it. She reniained on the land, con- 


- tinued the improvements and the cultivation, while he: pur posely and. 4 
_ without any valid reason remained away from the land, trying to make 


ati unholy alliance with. another woman. When he offered: his final: — 


. _ proof, it was promptly met by the protest of his for her abandoned wife 


but then a feme sole, whose final ruin he would complete, and whom he; = 
would eject from the land. | ee 
From Roches own ‘statements, his reasons for abandonment : are é not 
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valid ones.. The facts which will excuse absence must be such as ren- 
dered it compulsory (2 L. D., 152), and it no where appears that he was. 
compelled to leave the premises ; on the contrary, the decree of the 
court sets forth the fact that he wilfully deserted his wife. . _ zs 
The facts in the case of Gates v. Gates (7 L. D. 30), cited i in sipor. | 
of the ruling of your office and the local office, are very different from. 
those in the case at bar. Gates never abandoned his land or his wife; 
although he was necessarily absent from the premises for a consider- 
able time, he continued to supply his wife with money during his. - 
absence; she remained on the place, and on an ex-parte proceeding, 
alleging abandonment, obtained a divorce, and then brought a contest, 
‘alleging sbandoninent, The Department found that: Gates’ abesnee. 
from the land was not an abandonment, since he always expressed his: 
‘intention of returning to it, and did so at the earliest opportunity, and 
when he did return, his entrance to his own house, built by his own ™ 
means, was forcibly opposed by his former wife. It was held that her: 
action ‘was unlawful and unauthorized,” and she should not be’ per-. 
mitted to allege his absence from the tract when she toreibly. and unlaw- 
fully kept him away. 
When a husband is temporarily absent from his claim, hve a fixed. 
purpose to return, and his wife during his absence I remains on the land, 
her residence becomes his residence. | | | 
_ Under the operation of the 4th section to the Cinon donation act. 
~ (9 Stat., 496), the supreme court, in the case of Vance v. Burbank, 101. 
U, 8. 514. (cited in the case of Gates v. Gates), stated: 

The “settler” ” is made by the statute the actor in securing the grant. “He. must. 


notify the surveyor-general of his claim, He must occupy and cultivate the land, 
and otherwise conform to the provisions of the act, and he, or some one for him, ~ 


must also male the final proof. When this is done, and he becomes entitled to.the 


grant, his wife takes her share in her own right, but up to that timé he alone makes | 
_ the claim. - His acts affecting the claim are her acts. His abandonment, her aban- 


- donment, His neglect, her neglect. .As her heirs must claim through her, whatever | 


would bar her will. necessarily bar them. The Land Department, until the final 
proofs are made, knows only. the husband. If contests arise, he is the party to be | 
notified. He represents the claim, and whatever binds him binds all ‘interested 
through him in. the questions to be decided. 


The donation act. (supra) awarded peculiar privileges in nee to: 


both husband aud wife generous portions of the public domain, but the 
grant depended upon acts of settlement, and the husband was required 


to occupy and cultivate the land, and when the required proof. was made, vo 


he became entitled to the grant and his wife took her share in her own 
right. Her right, PRGEOIOES was wholly eee upon his compliance / 
_withlaw. | ’ 
The homestead Jaw extends ; no such privileges to the wate and the | 
decision above quoted, being based upon the generous provisions of the 
donation act, cannot be tortured into the doctrine that a husband may . 
way desert his land and his wife, obtain a. ee and after years 
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| | have passed obtain patent Re the ae on ths acts of his abandoned <s 7 
- and divorced wife, who has. heroically remained on the land, in an earn- ie 


. est effort to comply with the law: 


Lf, therefore, as in the.case at bar, the husband; without any valid 
excuse, deserts his wife and his claim, and his: wife remaius upou the 


land, his: abandonment 4 is not her abandonment, nor.is. his: neglect, her> 
| neglect, nor are his acts affecting the claim her acts, as well say. 
his infamy ‘would be her infamy. | ‘Moreover, after she. obtained the © 


divorce on the: charge. of desertion, abandonment. and neglect, which 


the ‘court found from the proofs was fully sustained, and the feaeae 
subsequently had justified that finding, she had a perfect right to inter- 


pose those charges against. him hen. he offered to make final. proof..: 
Having sustained those charges, and the equities being palpably with 


‘her, his entry should. be canceled, and she awarded the prefer ence right 
| of entry. 7 7 | , ue 


Tb Is $0 order ed, and the decision appealed from i is rever séd. 


"APPLICATION TO ENTER—ORDER OF PROCEDURE. 


- Rrowarp L. BURGESS. 


‘A Tule of the Teen. office 1 Tegulating iis preset ction of applications, adopted to. avoid 


- confusion, is conclusive upon parties taking action thereunder without. protest. 


No rights are aoquired. under an application to enter that is presented and iE prepedy Pete | 


rejected. ora os ae 


| First cambio Secretar; yo om to the Commissioner of ‘the General a 
| Land Office, Tosnuars y ii, 1894, ee 


‘The land cavolwed in this appeal i is the Nw. ; of sec. 27, TQ 12 28, R. — 


- 8 W., Oklahoma, Oklahoma Territory, land district. 


It ren from the report. of the local. officers that on April 29, 1992, : 


= 7 there being a large number of applicants at the local office to enter the: 


lands, the register and receiver adopted. a rule that all should be given 


_ consecutive numbers, and as fast as their numbers were called the per- 


sons would enter, five at a time. oS ames W. Turner was regularly 80) 
the office under the rule, when, by” the consent: of the. others in line, 
Richard L. Burgess, “who. was” suffering from some infirmity,” was 
given permission ‘to enter the room and file, first showing his papers. to: 


‘each one, so as to see that there was no. conflict, which it seems he did, . - 


| : to all except Turner and the others then in: the office. ‘Upon the num- 


; _bers of his land being called out, Turner said, “that was the tract that - 


he intended entering,” and that neither he’ nor those accompanying him 


had been consulted regarding Burgess’ entrance. to the room; where- 
—. upon Turner’s- entry was made, and when Burgess: re-presented. his = 
. application it was rejected. The application of Burgess.shows that it ._ 
) had neot numbered 3684, and it: is claimed his” name was entered on 
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the “Register of Woiestoda Entries” and then erased and Turuer’s 
name written in lieu thereof. a 
Burgess appealed from. said rejection, and. your office, by letter. of | 
September 30, 1892, aftirmed the action of the local oniGers wher eupon 
he prosecutes this appeal. | 
_ It seems to me that the local officers took the correct procedure in. 
this matter. . The only thing they could do was to reject Burgess’ appli- _ 
: eation when it was ‘ascertained that Turner was there regularly before. 
him seeking the same land. In the case of Reuben G. Eppler oo G..D. 
370), it was decided (syllabus)— 


An order of procedure, adopted by the local office seule the presentation of. - 


applications on the opening of public lands to entry, is conclusive poe laos 


| taking action thereunder without protest. 

ze Burgess made no objection to the order of pabvedare: By the 
— courtesy of those in line’ by reason of his affliction, he was permitted to - 

go in ahead of his time. When the land he was seeking was called 

out, Turner, who had not been consulted about Bur gess’ advancement, 


7 announced that: he was after that particular tract of land. The ial . 


officers then accepted Turner’s, and properly rejected that of Burgess. 
There was no error in this proceeding. 

Counsel for Burgess now say that’ Turner has relinquished his. said 
entry, and ask that Burgess’ application. be now allowed. I do not 
think this can be done. His application was properly rejected, and 
where this is the fact he acquires no right by reason of the presentation 


__ of his application. In the ease of Goodale v. Olney 13 LD, 498); it | 


- Is decided that— 


. At the date of Olney’s application to enter, the land was not subject to entry and . 
- he could have acquired no right by virtue of his application to enter that could . 
have reserved the land from other disposition when it became subject to entry, 
unless he was then a settler on the land, having priority over all others. His right 
would rest, however, upon the settlement and not upon his application. , 
This statement of counsel is uncorroborated, and therefore is insuffi- - 
- cient to warrant me in ordering a hearing, as requested. Butif the 
statement made by counsel that Turner’s entry had been canceled by 
voluntary relinquishment, and the land is now vacant; that, Burgess 
has been since April 19,1892, and. now is: in possession, living upon 
- and improving said land, are true, I see no reason why an application — 
_presented at the local office may not be received. This is a matter, 
however, that the local officers must first pass ape a 
“Your sald office decision i is ermrnied 
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DESERT LAND (CON THST-RECLAMATION. 


DICKINSON ? ®. , AUERBACH. 


| Reclamation i is 5 ath ‘aocomplished fact where. the water in i pudicient salad has beét: as 


‘brought on the sand: and 80 caepeses) a8 3 to render. it, available. for distribution : 


when. needed. 


First Assistant Bonar Sims to the Commissioner of the General Tend 


Office, Jt anuury 15 5, 1894. 


On reas 1 1887, Frederick ‘i. Aeorback made desert jgad -_ 
entry, No. 2052, of the NW. 4 of section 23, the NE. 4 of section 29. the 
— | SEH.4 and the B. 4of the Sw. of section 15, and the W. 4.of the Sw. ——s 
a of on 14, all in township 1 N,, ee 2 Wo situated within the es 


Be Salt Lake land district, of Utah. 


Brey 


Final proof was. made and filed « on “December 2, 1889, and on “the : 


- same day final certificate Was issued. | | 

— . On March 8,.1890, Lewis S. Dickingon filed: an. “affidavit of contest, 
a alleen his familiarity. with the land embr: aced | ins Auerbach’s entry, “ 
and that | a ae foe Ae _ 

on March 4, ml 6, 1890, ies was. ; upon ‘sind: over same. and every legal sibdvnion ke 

thereof with a view of learning if said Auerbach. had complied with the law; that | 


no part of said land is irrigated, or reclaimed, or improved; that there is no spring, 


“¢ well, waiter, or ditch upon said land, save and except. an incompleted dry: ditch which . 
rons diagonally across the. northeast corner thereof; that said ditch has never con- 


taitied. water, and there has been no water. conveyed upon said land; that in the opin~ _ 


ion of affiant said. entryman has tobelly failed and neg glected to comply with the law 
in regard to said claim. | : 


On thei issues thus id eating was ordered and. held i in. cite local. Poe 
office, beginning August 8, 1890, and continuing for thirty days. The 
register and receiver recommended. the dismissal of the contest, and — 
appeal is now prosecuted to this Department from your office decision : 
- reversing that recommendation and h oldin ng Auerbach’s ony for can-— 


cellation. a 


-Forthe purposes of disenaston, i that which is eneinent of the isons eo 
of evidence may be conveniently divided into expert and non- expert, ph 
and. proceeding, first, to. consider the testimony that lies within the’. | 

domain of fact, rather than of theory, it may be stated, generally, that 


the witnesses, several in number, introduced in behalf of the contest- 


ant, testity to the insufficiency of the system of. canals and. ditches for, * 

| “the irrigation of the six hundred aud forty acres embraced i inthe claim. 
One of these in particular: says be was on and over the land several =~ 
times during the months of September, October, November and Decem- ~~ 

ber, 1889, and up to the latter. month none of the land had been irri- | 

= pated from the ditches and. canals. No one was at work, he says, at 
-any time in October, and water was not during that raonth distributed . — 
: over the land, His testimony ates paueedly & oe the e point 0 of fact i in. dis- a. 


DECISIONS RELATING TO THE PUBLIC LANDS. | | TT. 


pute, and seems to me to be sufficient to place the sisininnt upon his 

defense, since it was in October that the latter conducted water on the 
claim with the special view of supplying the testimony required for 

final proof. Contestaut’s other witnesses were sworn, not for. the — 
- purpose of showing that irrigation had not been accomplished, but 
that irrigation was impossible under the conditions that: prevailed with 
respect to water ways and ditches. That is to say, one of the witnesses" | 
was able to say unqualifiedly, and with emphasis, that water had not, 


as a matter of fact, been carried on to the land. at the tine contended —_ 


_ for by the contestee, while the other lay witnesses gave it as their 
- opinion that water could not have been so conducted. In the first 
instance, the witness is presumed to have been present, and was there- | 
_. fore in a position to speak from actual. knowledge, while as to the | 
others. the testimony was given from observations mee for the most 
part, many months after the irrigation season was over. . The tendency | 


_of this evidence is to show that the ditches were insufficient.in number | - 


‘and capacity, and inadequate, on account of location, for the irrigation 


of 3 a substantial section of the claim lying to the south and southwest. 
In rebuttal of this, the contestee introduced quite a number of — 


wg witnesses, including himself, his partner in business, the man who 
constructed the ditches and had charge of the irrigation, ani his assist- 
ants, who swore that water was actually conducted to and upon every 
subdivision of forty acres, and that the supply was ample. It.is tobe — 
observed that these per ‘sons Were present on one or more of the several 
~ days in October, 1889, when the test is alleged to have been made. 


| Assuming to: testify to facts actually within their knowledge, their a 


evidence is thus stripped of all speculation and theory. If they have — 
sworn truly, the contest must be dismissed; and if falsely, the contestee | 


. has failed in his defense. It will be of advantage, at this ae. to 
_ consider the expert testimony. 


It appears | that the water supply is obtained from is river J oplan: : 
. which flows within six or seven miles of the claim. The waters of the — 


river were diverted some years ago, through the joint. efforts of the | 


city of Salt Lake and of the farmers and ranchmen living along the : 
- banks of the river, for the purpose of affording protection in seasons 


of excessive high water from the inundation to which the adjacent low. 
lands are subject. The vent, or way, constructed in order to effect this _ 


object, is known as the Surplds canal, This is tapped by the North — 


Point canal, and the latter by the West, Point canal, which is the prin- Oo 


cipal source of supply for the ditches of the Anerbach tract. | 
In rebuttal of the evidence submitted by the contestee in support of. 
the fact of actual irrig gation, the contestant employed several civil 
| engineers and sent them on the land to take measurements. These 
operations appear to have been conducted on a rather elaborate scale, — 
as shown by the numerous artistically executed maps and diagrams — 
introduced in evidence and filed as exhibits. The material part of these 
. 14469- - 
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- coned: to »'the carrying capacity of the West Point ae seuciane the ee 


points: of volume of water and. its velocity. These. two. facts being 


“ea given, the irrigating capacity of any conduit Is ‘easily. ascertainable, 
eG will subserve 10 useful purpose to transer ibe here the figures indicat- 


| ing the technical results of this professional work. To the lay mind. 
they would convey ho infor ination. It. Seems sufficient to state that the. 
engineers found the main ditch, known as the West Point canal, to be 


. efficient for the irrigation of scarcely one-third of the Auerbach entry. 


They also found that the differences of level were such as to render a | 
large part of the land non-irrigable from the main ditch. These con- — 
clusious are in line with the contestant’s non- -expert testimony based | 
on simple observation without. the use of instruments. — a : 
On the other hand, the contestee supplements. the showing on final 
proof, and the evidence of persons who were present in October, 1889, 


= during the progress of the customary test, with the. testimony ee four 


experts, two of whom are hydraulic engineers of wide experience in the | 
practice of their’ profession both in this and other countries.. These 
_ wvitnesses. base their evidence on measurement, and experimentation, A 
and inasmuch as their methods have been made the subject « of criticism 


| 7 _ My the plaintiff’s counsel, it appears desirable to briefly indicate them _ 
~ here, in so far as. they were practical, rather than scientific or tech- — 


- nical; in their nature. It is to be borue in mind that the opposing — 


: engineers had obtained results, through purely scientific methods, with-. | 
‘ out. the employment. of practical aids, which were thought bythe attor- 
_. ney for the defendant to be inaccurate and uureliable. Either thepos-- 
itive and direct testimony of the defendant's witnesses was false, or. | 

-else. the data of the measurements of the plaintiff's e engineers - were ane 
eo" erroneously taken. The two could not stand together. | 


~The two. hydraulic engineers, Stevens son and Scougall, after making : a 


- measurements to ascertain the capacity of the North Point canal, pro- — | 


-. eeeded to the main Auerbach ditch, and. caused a dam to be built bon Fi 


i  @ half mile distant from the point of their oper. ations. It was desirable 


to. ascertain the actual capacity of the ditch, not. during: any given. 
- period of time, but at any moment of time. In other words, it was ._ 
_ thought important to show how much “dead” water the canal would — 

_ kold, and to that end the damming process was resorted to, in order to 
back the water along its entire length. | Considering its purpose, I see 


~~ nothing to find fault with in this modus operandi. The plaintiff had 


— gaused a line of levels to be established along the ditch; and these, 
having. been duly diagrammed. and put in. evidence, smight well be | 
: expected to create doubt as to its capacity to. ‘conduct the volume of 
_ water required for the irrigation of so large a body of land. . The 
. defendant desired to oppose fact to theory, and therefore his engineers 
measured actual water, while. those of 'the plaintiff measured space. 


The specious suggestion is made by the. contestant’s counsel that the © - 


dam was built for the y Purpose of accelerating the: flow when removed - 
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go as to effect &@ gain in velocity: {tis tr ue , that the question of yoloe - | 


_ ity plays an important part in all schemes of ir rigation, but it is shown so 


with the. utmost conclusiveness, to my mind, that the engineers in — 
charge waited for the resumption of the normal flow in the canal, after 
- the removal of the dam, before proceeding with their experiments. | 
The velocity found by then can “not, GRORETOES) be attacked on that 
ground. | | | 
Pursuing such methods, these experts found that the West. Point 
canal was ample in capacity for the successful irrigation of the entire 
tract, and their testimony, So sae as: it goes, fully supports: that of the — 
non- separ witnesses. | | 
I have here given, according to my best judgment, stat carefully: 
reading, and in some parts re-reading it, a fair resume of. the evidence 
_ bearing more particularly upon the question as to whether or not.the 
claimant lias provided for the conduct of a sufficient supply of water on 
- totheland. In my opinion, the preponderance of the evidence is 8 clearly : 
a8. favor of the affirmative of this proposition. | | 
With respect to the distribution of the water over the sa niationt ign 
subdivisions, as the law contemplates shall be done, T find greater dif: 


— ficulty in reaching a conclusion. The correct and equitable.view of this —_ : 


question requires, not so much the actual presence of water on each’ 
forty, as the power to conduct it there when required. Supply in 
posse, rather than in essee, meets the requirements of the law, and 


satisfies the demands of equity. The main ditch having been shown, in — 
this case to afford an ample flow of water for. the irrigation of ie: - 


claim in its entirety, and its actual flooding having been proved, the oblit- 
eration of the Small ditches and water furrows months after the test, 
was a thing to have been expected. These are merely temporary, nel 
ave changed annually, or oftener, according to the exigencies of farm- 
ing operations. Potential irrigation is accomplished when the water, — 


- in sufficient volume, has been brought on tlie land, and so disposed as to 


render it available for distribution. when needed. It is seldom that a 
farmer plants to crop, or otherwise cultivates, the whole body of his — 
farm, and frugality and prudence demands the irrigation of that part. 
‘only fom whieh a harvest is expected. Good husbandry, however, as — 
well as the law in the case oO the desert Jand aye exact this 

potential irrigation, | 
The evidence discloses that, Oe the six ‘Thindved and forty. 8 acres Com-. 
- prising the entry, there are about one hundred and twenty acres of. 


--very low Jand; and. this is designated on the maps, or diagrams, as 


sloughs. For thé better part of the year these low places contain water, 

_ but when this is taken up by evaporation during the dry season, there: 
are left alkaline and saline depesits. There is evidence to the effect 
that by continuous and persistent flooding with fresh water these : 
sloughs may be reudered useful for the production of grasses. It is 
not made clear how long the process must be continued in order to secure 
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- results, but time i is shown a be al important and. necessary jiement of ee 


. “SUCCESS, depeudent i ina great aces upon. the quantity and extent of : 


% the deposits to be neutralized. +, tie? SS 


The fact of prior appropriation is not clearly shown by the 0 conteatoe, | 
7 but under the issues raised by the contestant, it does not seem to me _ 
that he was bound to-do so. It is in evidence, and I think proven, 

that he had actual control of a sufficient water supply, without serious 

protest from any source, and since the question ot. title is not pre- 
‘sented as an issue, I shall not pass upon it. | ped 

I find, respecting all the matters in issue, that the ncaniienanc: of 
the testimony is in favor of the contestee, and sou office decision is 
therefore reversed and. the contest: dismissed. 3 | 


a CONTESIPRE- EMP-TION ENTRY-1IEARING. 
“Morty: v. Guysuran, 


| “Apre- emptor is under no r Onlie ation to remain on tia lana ee ealtiyate the same. s 
after the submission of tinal proof and the issuance of final certificate thereon, 
and a charge of abandonment after final proof and: payment does not afford any. aie 

| ground for a hearing. | ; » i 
-_ An indefinite and general charge that an entry is made for spooulative purposes: I 
“does not war rant an order for a hearing. 7 


eo First Assistant ‘Seoretary. ‘Sims. to. the Gono of the General 
| | Land Office, January 18, 1894. | 


“The land ieee in this motion is the Ww. $ of the SW. 4 4, Sec, 35, ak 


and the NE. of the SB. 4 and the SH. 4 of the NE. 4, Section 34, T. 27 es | 


N., R. SW. elon land district, NC outanae. | 
| “On February 29, 1892, J obn P. Gensman’s final aro on his. pre- 
emption entry was accepted b By the local office. and final certificate was 


: _ accordingly issued. 


An affidavit of contest was , executed per an: 1392 , by Moda: which, 
on April 30, the register and receiver for qatdad . your. office, aa 
July 13, 1892 , a ‘decision was rendered and hearing refused, and on 

Saptomber 10, 1892, » Morin rae to the ae alleging the 
| following errors: . 

“te In holding that the allegations i in 1 the said affidavit of ie H.. Morin for contest 
are Se anata to warrant the office in ordering a hearing Beene | 
. Indenying a hearing upon said affidavit for. contest. 


In holding that the said entry apuests pen the face to ‘be valid. 
The affidavit 1 is as Les | 


-. Spare oF Monrana, ct 





County of — 5 CBs : it 
~ Personally appeared before me AL H.1 ‘Movs of Deer Lease sea State of Mon-— 


ae tana, who upon his oath says that he is well acquainted with the tract of land |. 


7 embr aced i in the eesmneon entry of J ohn P. cone for 1 the west half of south- 
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i vant quarter of. senior 35, and north- east quarter of the south- east quarter aaa 
south-east quarter of north-east quarter, of section 34, township 27, N., R. 8 west, and _ 


knows the present condition of the same; also that the said John Pp. Gansman has 
wholly abandoned said tract; that he ae changed his residence therefrom for more 


than six months after. niaking said entry; that said tract is not settled upon and 


cultivated by said party as required by law, that he abandoned said land and 
removed to other land situated on the Marias, Choteau county, Mont.; that after he 
had abandoned said claim. and affiant settled upon the same for the purpose of 


securing a home, he drove or caused tobe driven the affiant from said claim by force’ 


of men in the employment of Clark Bro’s, in whose interest he the said claimant 


7 settled on said claim and completed title in their interest; that the said John. P. & ae 
. Gansman took said land for speculative purposes, and not “for securing a: ona fide 


home for himself. That he made a contract or agreement with Clark Bros. by which 


the title he might and didacquire from the United States, would inure to the benefit _ 


of said Clark’ Bros. directly or indirectly. That the said John P. Gansman is not 
now living on said land, but is presumed ‘to be at Demarsville, Missoula county, 


Montana, having abandoned said land in accordanve w ith his agreement. And this. | 
the said contestant is ready to prove at such time as may be be named by the Tegis- 


ter and receiver for a hearing in said case; and he therefore asks to be allowed to 
prove said, allegations, and that said pre-emption entry, may be declared canceled 
and forfeited to the United States; he the said contestant, paying the expenses of 


‘such hearing. Affiant has made personal inquiry and caused inquiry to be made at .f 


. Choteau, Montana , entryman’s last known place of residence in this State, and after 
dne dilig ence personal s service can [not] be had on the said raeen within the State. 
A. H. Morin. 


It will be: seen that the ret contains three ohagees: First, that 
Gensman abandoned the land for a period of six months, subsequent 
to making entry and failed to cultivate the same in accordance with 
the law. As the entry was made in February and the contest affidavit 
in, April, the charge of abandonment for six months after entry, is 


necessarily erroneous. As a matter of law the’entryman’s case rested - 


with his final proof, and no subsequent acts of his could, in any way, 
alter the showing then made. He had a right to lease the land, and 


the supreme. court has said, in the case of Myers ». Oroft o Wall, 


291,) that— 


the object of Congr ess was attained when the pre- -emptor went with clean hands. to : 


. the land office and proved up his right and paid the government. for the lands. 


Restriction upon the “power of alienation after this would mute the pre- Se 


and could serve no important purpose of public policy. 


And this Department i in the case of Morfey v. Barrows 4 ie D. ,135), 
has said that ‘¢the sale of the land shortly after making proof and 


payment does not warrant a presumption against the good faith of the ' 
entryman.” Is would thus follow that. his leaving the land after final — 


_ proof would be no just or adequate ground for cancelling the entry, or 
a refusing to issue patent. Nor would his failure to cultivate the land 
- give the contestant any rights. Coffey 7. Tracey et al. (12 L. D., 492). 


‘Second, that after the entryman abandoned the land, he, the affiant,. 


‘moved upon it for the purpose of securing a home and that the said 
Gensman drove, or caused to be driven, the affiant away from the land- 


. As the final proof of the entryman had been accepted Morin was noth-_ 
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= ing more than a trespasser, and as such, Gensman had a ight to dis. a 
- possess him; — 


Third, that Gensman took the land “for ‘specnlative purposes oan 
not for securing a bona fide home for himself; that he made a contract 


or agreement with Clark Bros. by which the title he might and did _ _ 


acquire from the United States would inure to the benefit of said Clark 7 


.. Bros, directly or indirectly. » This allegation is too uncertain and. 


- ‘indefinite to grant a hearing on. It does not allege w hether said con - 


tract was made prior or subsequent to the entry. oa a 
-Upon the whole the affidavit lacks precision, and. this Depaceeal | 


will not exercise its ingenuity to discover its. meaning. The affidavit’) 


a3 should speak for itself without necessitating. a labored construction of 7 
. general and vague charges. . | 
~ Your: office Ppmion is ther efore afl med. 


RAILROAD GRANT=TERMINAL LIMIT. 
CALIFORNIA AND OREGON R..R.Co. 


oe terminal limit cau not be recognized on the ground that the company 


- has adopted the same in specifying losses under its indemnity selections, where 


it appears that such limit has never received the sanction of the. Genes al Land: - 4 
- Office or the Department. . 


a Se cto y Smith to the Commissioner of the. Goneial Land L Office, Januar; ry : 
Pog : 20, 1894.. Sg 


ec. your letter of November 10, 1893, are set forth the facts relative ne 


to the location of the California and Or son Railroad between Rose- 


aan ville and Chico, and of the withdrawals ordered thereon. | aoe 

‘By the act of July 25, 1866 (14 Stat., 239), a grant was made to mand “ 

- . in the. constr uction. ofa railroad Hone a connection with the eas 
Pacific. Railroad in California to Portland, Oregon. _ 


The point: of connection. was made at Roseville: Oaliforniac. | se 
... From your letter it would appear that no terminal has ever been — | 
| formally established to the grant at Roseville, but the diagr am on file _ 


andi in use in your office showing the limits of sis grant, has a ter minal —— 


: drawn in peiueil, which, you state, has been accepted by the company — 
and acted. upon in. designating lost lands-i in support of indemnity selec- 


; tions, and while not strictly correct, yet, under the circumstances, you a 


: - recommend its adoption and request authority to make it permanent. — | 


- Your letter further states that this terminal “can not. affect the 


a : status of any land in its vicinity, the same having been disposed of. ” 


: | Iti is also presumed that the approval of this ter nina wut not: patent 
any previous disposition. 
This grant overlaps at this s point the prior grant f for the Central 


. Pacific Railroad. 
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Should thet be any tr acts excepted from ‘the prior erant and free 


from claim at the dates of the passage of the act making the grant for the 


- Oregon and California Railroad, and the date of the filing of its map a 
of definite location. opposite the same, such lands would be affected by 


the latter grant, if within its limits, and the location of the terminal 
might affect this question. 


Itis admitted that the terminal, as shown by the pencil line, igincor- 
rect, and the only reason, given” for recognizing the same is that the — 
company has acted thereon in specifying a basis 108 certain Or its 


pidomnty selections her etofore mace. and patented. - 
In other words, the company without awaiting, or. securing’ the 


establishment of a terminal to its grant at Roseville, has gone ahead 


and, in recognizing an arbitrary line which never has directly received | 


the sanction of your office or this Department, specified as a basis for 
certain of its indemnity selections, lands without its grant, and now — 
asks that this Department give recognition to an incorrect terminal SO 
"that these lands may be brought within the grant. | 
‘This case differs materially from the cases cited by you, viz., C. W. | 


Aldrach (13 L. D., 572) and Southern Pacific R. R. Co. (14-L. D. , 264). 


In both of said cases the limits had been regularly established and — 


recognized for years, both by your office and the local office. 


Ycan not see upon what grounds I would pe authorized in 1 establish- 
- ing an incorrect terminal. | 
If the company has given a basis which in law does not support the — 
ee selections, and this office has erroneously recognized the same, the- 
_ ‘proper step, under the circumstances, would be to call its attention to. 
the error and require that it specify a good basis for such of the selec- 


‘tions as have been app ROvOL before further approvals will be recom- 
- mended. 
This would seem to be the spirit of the circular of ‘August 4, 1883 


(4.1L, D., 90), but the terminal when established should be drawn in the: a 


7 proper manner. 


HOMESTEAD ENTRY—CONFLICTING SETTLEMENT RIGHTS. 


JOHN W. AUSTIAN. 


a] 


When a homestead applicant alleges a prior settlement right as ag -ainst an entry of >. 


record, a hearing should be ordered to determine the rights of the. parties, 


Kirst Assistant Seeretary Sims to the Commissioner of. the General Land’ 7 


Office, Januar y 23, 1894. 


aun WwW. ‘Anistiott has appealed from your decision of July 23, 1392, . 
_. Sustaining the action of the local officers in rejecting his application to 


- make homestead entry of the NW. 4 of Sec. 34, 1.13 N., R.4 E., oe 
| homa land district, Oklahoma Territory, | 
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”- 


fe. “The Penna of the rejection was that it Seuhisted with the prior 
4 homestead entry of one John Br own, and “for the further reason. a that, 
the applicant had exhausted his noniestead right.” 


The appeal i is taken on the grounds, substantially, that you erred i. 


‘not ordering a hearing to determine the respective rights of applicant a 


and entryman, instead of -rejecting his papersand tender of fees and ans 


- commissions;” — and “in holding that the applicant should have prose- — 


a ‘ cuted his claim to the land as a prior settler, by contest and not by eM 
oo application to enter the same.” a 
Your decision is correct in so far as it holds that the aprlioant is i 


“not entitled to enter the tract applied for so long as Brown’s entry _ 


_ remains uncanceled.” ‘A homestead entry is a segregation and an | 


é appropriation of the land covered by it, and while it remains uncan- 


 -celed the land is not subject to further entry.” (Whitney ‘vy. Maxwell, a 
_ .2L.D., 98). “Two entries for the same land can not be allowed of 
~~ record. at the same time” (Russell 2. Gerold, 10 L. D., 18; Swims vo. 
~ Ward, 13 L. D., 686; Edwards 7. Kemp, 15 L. D., 405). oS 
os While this is tr ee it is also-true that the local officers did not per- 
--- form their whole duty when they formally rejected the application to 
enter without further action. : 


It has been uniformly held by the eparenent that— 7 


' when a pre-emptor applies to file a declaratory statement for land ee iD. 
“an entry of record, alleging’ settlement prior to the date of sueh entry, the proper _ 
practice is to order a hearing to determine the respective rights. of the parties. 


= (James ef al. v. Nolan, 5 L. D., 526. See also Bishop ». Porter, oT, hs 
.D., 119; Austin v. Thomas, 6 i D., 330; James A. Forward, 8 Li D5. 2% 
528; ‘Willis v. Parker, ib., 623; Baxter v. Orilly, 12 L. D., 684). And in 


"| the.case of Todd v. Tait (5 L.D. , 879) the Depar tment held ieee ee : 


a ae 


When a Sioniozicaet applicant. stlenss a prior setenient: as against ail entry of 7 


2 record, & hearing should be ordered to determine the rights of the parties. . 


7 You do not pass upon the question as to whether Austian had ex- s | 
hausted his homestead right prior to his application to make entr y of 


ae the tract. here in controversy, nor do you furnish the facts relative 
oe 40 the matter that will enable me to do so. This question should be — 


investigated at the same hearing had to determine the truth of his_ 


_ allegation of prior settlement, as in the case of Todd ». Tait (supr Bh) . 


_ in which the Department .directed “a hearing to determine the rights : 
of the parties, and the qualifications of the applicants.” as 7 
Your decision is modified as herein indicated; and you will tae 3 


oe that a hearing be had to determine the rights. of the pares) and their 


_ Anal eeanone to make homestead entry. 
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WAGON nO GRANT- WITHDRAWAL—SELECTION, : 


WILLAMHITE VALLEY AND CascaDE neon Tet WAGON ROAD Co. 


| Directions given that due soviee be served upon the company that it will Be allowed. 

.Linety days from date of service of such notice within which to complete its - 

. selections, and that, at the expiration of such time, the order of withdrawal, : 
heretofore made for the benefit of the company’s grant, will stand revoked, and 
the lands unselected will be disposed of as other public lands. © - 


| Seeretary y Sith to the Commissioner of ue General Land Ofiee, ened 
| 27, 1894. 


With your ‘letter of the 2d. ae was transmitted, with the recom- 
mendation that the same be cave five lists of nada: numbered 4, 
5, 6, 7 and 8, aggregating 161,274.42 acres, selected on account of the 
| pian made by the act of Congress approved July 5, 1866 (14 Stat., 89), 
- to aid in the construction of a military wagon. ai from Albany, On | 

gon, to the eastern boundary of said State, which grant was, by the 


State, conferred upon the Willamette Valley and Cascade Mountain a 


- Wagon Road Company. 7 
In said letter are set forth the facts relative to. this grant as as 

closed by a preliminary adjustment. 

- From your letter the following appears: | 
‘The company’s line of constructed road is 148, 7 miles long, and at | 

- three sections per mile the grant aggregates 861,504 acres. | 

‘There. has already been patented on account of this grant 549 1309. 29 

acres, leaving 311,694.71 acres. necessary to satisfy the grant. | 

The list kabaitted for approval aggregate 161,274.42 acres, and you | 

report that there are yet pending 17,824.18 acres in conflict with claims 4 

asserted under the general land ie 7 

_ To satisfy the graut it is but necessary to select 132 596.11 acres, 

unless the selections so far as in conflict with adverse claims be aban- 

doned. Including this amount it would be necessary to select about 

150,000 acres. — 

This grant is one of batt: Viz. ies alternate sections per mile 
to be selected within six miles of the een | 

- The Jands were early withdrawn to the full extent of six miles on ~ 

each side of the road, pee the withdrawal was near ly twice the 

amount of the grant. 2 7 

Your letter reports that there yet remains in the limits of the atte 

drawal, vacant lands amounting to 7 eaelts 74 acres, of which 462,621.74. 

are surveyed. — 

: It will thus be seen that; more than. 750 000 acres are yetained ina . 
| state of reservation to await the company’s selection of less than 133,000 | 
acres. 7 

I have therefore Leeiieed the lists sbimitted. iach are herewith © 

' returned as the basis of patents to be issued tothe company, but direct 
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“that Gabe notice ‘be re upon the grant aiamanks hae it: will be a: 

allowed ninety days, from date of serviceof notice, ‘within which tocom-. 
ie plete its selections, and that at the expiration of such time the order. of. 
_ withdrawal will stand revoked. and the lands unselected, will be dis- ‘ 


- posed of as other public lands. 


| - This will not prevent the company’s selection after that date, ae e | 
- will then be a matter of. diligence between the company, and. claimants 


under the general land laws. 


| As to the lands covered by peiiding selections ehich are in HGouaiet - 
with adverse claims, I reserve decision, leaving the inatter to be ae 


= mined aceording to the tacts in each individual case. 


FLORIDA SWAMP LANDS-IHE EVERGLADES... | 


Ta STATE OF FLORIDA. 


; the grant. 


- In order to make such exception aperaties it will be necessary to nave each of said i | 


islands and bodies of water, so excepted, segregated by survey, SO that they 
may ‘be specifically identified by appropr iate descriptions in the patent. 


s Seoretar y Smith to the Commissioner of the General Land Office Tannary : 


90; 1594. 


ndes date of cf une 24, 1893, S. L. Wailes, cere mre ‘aittomey, ‘fot | 


the State of Florida, addressed a letter to the Department, as follows: : 
As agent and attorney for the State of Florida I desire to call. your attention to 


~. Patent under the grant of swamp lands may issue to. the State of Florida covering oe 
“the Everglades” upon an estimated area, and designated by metes and hounds,” | 
excepting therefrom all aaa aud bodies of water not subject t to the tern ms of 


the claim of that State, under the swamp-land act of September. 28, 1850, to the | 


| lands in -what. is termed ‘The Ever slades,” situated in the southern. oe of the 
- . State. | 
| The lands, fica cngeayeyen fiaee poen selected as inuring to the State under - 
the swamp-land. grant, the areas being estimated, The system of public land sur- - 
. _veys has never been extended over.-‘The Everglades,” for the reason that in all 
on cases of the survey of contiguous lands the surveyors report “impracticable tosur- 
vey,” “impenetrable marsh, ete.” Itis a historical fact that itis utterly impracti- 2 
cable, if not impossible, to penetrate such:lands sufficiently to extend the system of _ 
surveys over the same. ‘There is no question but that the lands lie in that portion - 


~ 


of Florida and- marked on the maps as “Everglades” are now and always have 


* been swamps and overflowed within the meaning ; oF the ewamip-land act OR Septem- | 


ber 28, 1850. 


The history: of Florida, the records of the General Land Office, and all. obtainable 


‘evidence. clearly. establishes the character of these lands, and under the present laws 


and regulations only agricultural lands can be surveyed, I most earnestly pray that. | 
the lands in question may-be certified and patented to the State: Should the evi- | 


~~ dence on file i in the General Land Office, in connection with other general and noto- 


-Tious facts, be deemed insufficient, I most respectfully ask that you direct that a 


trustworthy agent of the government be sent to Florida for the purpose of ascer- 
| taining the true facts I in ue case and to protect the interests of the government. 


x 
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Should Florida be compelled to walt until the public land surveys seal have oe 
extended over the “‘ Everglades,” she will be defeated of her rights in the premises, 
for such surveys under existing laws and regnlations can never be made. | 

Could the matter be determined and the title to these lands passed. to the State, 
steps would be taken looking to their, ultimate reclamation by the building of | 
extensive and costly canals. Parties are ready to undertake snch a system of recla-— 
mation, but will not commence Spetanene until title thereto shall have presen: to 
the State. 

In conclusion, I most earnostl : y ace ire that you give this matter your personal . 
attention, to the end that. the rights of the eae may be determined aud her voy 
; under the law finally adjudicated. 


On October 5, 1893, the said. letter was referred to your oftice for 
report, in duplicate, aod return of papers. : 

In compliance with the above request, your offi ce letter of October 
‘17, 1893, submits the following statements: 3 


The lands referred to are, in great. part at least, pre- -eminently iene lands as Were. 5 
granted by the swamp land act of September 24, 1850, namely, swamp aud over- 
flowed lands. The only difficulty in the way of complying with the request of Mr. 

_ Wailes is iu determining, from the great expanse of country claimed, what are swamp 

and overflowed lands from lands that are-not of that character. 

‘The law makes the qnarter-quarter section, or forty-aere tract, the unit on which: 

. to act in determining the character of the tani: if the greater part of the unit is in 

fact swamp land, the whole is of that character in law; but if the greater part of 


. the unit, or forty-acre tract, is dry land, the whole is aiey laud in law, and, there-  ~ 


fore, land not granted by the swamp land grant. It is known thatthere are a nnmber 
of islands in the Everglades, some of them of considerable exteut, aud it follows 
_ that the lands forming such islands were not granted to the State if they were dry 

‘land at the date of the grant. | 

The Encyclopedia Britannica, article FLORIDA, contains the followi ing general 
information on the character of the lands in question: 

“The most remarkable feature is the immense tract of marsh filled with islands. — 

in the SCUMOED part of the state, called the Everglades; and by the Indians ‘ grass- © 
water? ..... The district comprised in the evoretndes is impassable during the 
rainy season, from July to Octuber. It is about 60-miles long by 60 broad, covering 
most of the territory south of Lake Okeechobee, or Big- water. The islands with 
which this vast. swamp or lake is. studded vary trom one-fourth of an ecre to hun- 
dreds of acres in extent. ‘They are generally covered with dense thickets of shrub-— 
bery or vines, occasionally with lofty pines and palmettos. The water is from one 
to six feet deep, the bottum being covered with a growth of rank grass, The vege- 
‘table deposit of the Ever glades is considered well ailapted to the cultivation of the 
banana and plantain. ew 

It is estimated that the claim of the State of Florida to swamp ignile in the Ever- 

elades amounts to about three million acres. The selection lists, which are the basis 
_ of the-claim, were. filed principally in 1886 and 1888. As the lands are not surveyed, 
the descriptions in the lists are general, such as. ‘all of section;”. or “all of: town- 

ship,” referring to a section or township not recognized on the maps. : 

The inclosed map of nae: marked “Hxhibit A,” shows. the location of the lands 
claimed, _ : 

Protests'and ob jections have been vebeived in this baie against approving to the 
State some of the lands claimed in, or on the borders of, the Everglades. See 
copy of letter of Mr. J. A. McCrory and copy of report of Mr. J. R. IE here- ‘a 

with, marked ‘Exhibits B and C,” respectively. | 

The Department. has made a number of decisions relative to Florida swamp lands. | 

_. The decisions of January 12, 1889 (8 L. D., 65), is not directly applicable to the case 
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. ander considera: for the reason that, in the case decided: the olaim to the lands 


_- had been confirmed to the State by act of Congress; whilst in the case of the lands 


= under consideration the claim is subject to adjudication on its merits by the Depart- - 
- ment, The decision of March 25, 1889 (ibid., 369), is more directly applicable to the ~— 

* ease under consideration, and it will be observed it somewhat modifies the general Z 
: principles laid down in the first-named decision relative 1 to the action to be taken 


on unsurveyed lands. 


field, for the reason that, being unsurveyed, any portion that might be found to be 
2 dry land, and therefore not granted, could not be identified or described by section, 
| township, and range, so as to distinguish it from the great mass of other lands, 


‘This office has not sent a special. agent. :to attempt to examine. the land - in the 


swamp or otherwise, surrounding it. | 
The swamp land grant makes it the duty of the Secretary of the re to cause — 


the lands erauted to be identified and to be listed. . The Commissioner of the General — 
‘Land Office identifies the lands granted and prepares the lists for the Secretary’s 
action, under the law and the regulations prescribed by the Secretary. therennder.. — 
The reason why the lands in question have not. been identified and lists of them sub- 


_ mitted to the Secretary for approval is, as indicated above, that as ‘the law makes — 


the forty-acre tract the swamp land standard, itis impossible to determine whether: 


_., or not all lands claimed are swamp lands, since there is no basis for action on account. 
'. of there being no forty-acre tracts designated by survey. The regulations and - 
_ decisions of the Department appear non to prevent ely authoritative method. of over- 


coming the difficulty. 


. It appears that “The Ever glades” is a laree bade. of and the most, oe 
of which is swamp lands within the meaning of the act of 1850,.and is — 


— incapable of being surveyed, and having been rendered so aye the e very 


| peace that induced the passage of the act itself. 


oy 


The question, therefore, presented by the report in your office letter : : 
above. may be stated, substantially, in these words: Can your office 
issue patent covering these lands to the State of Florida, they being 


7 unsurveyed. and dotted with islands of such character as to exclude | 
the land composing them from the operation of the atatute, under . 
: RA, the State of Florida claims title? on 


As to that portion of “The Everglades,” whieh was incapable ofs sur- 


' -yey in 1850, and has so remained until the present time, I have no 
doubt touching the right and duty of your office to issue the a 
"sought. | a 

~The object of the statute of 1850 (9 Stat., 519) was to. euable the vari- ee 


ous States to reclaim the swamp lands aathin their midst that were 


- unfit for cultivation. The provisions of said act are as follows: — 


- That to enable the State of Arkansas to construct the necessar y. levees and Avan 


to reclaim the swamp and overflowed lands therein, the whole of those swamp and | : | 
overflowed lands,. made unfit thereby for cultivation which shall remain uusold at 
.. the passage of this act, shall be, and the same are-hereby, granted to said State. . 


Sec. 2, And be it freee enacted, that it shall be the duty of the Secretary of the . 


| Interior, as soon as may be practicable after the passage of this act, to make out an 


_ accurate list and plats of the lauds described as aforesaid, and transmit the same to. - 


the governor of the State of Arkansas, and, at the. request of said governor, cause a 


; patent to be issued to the State therefor; and on that patent, the fee simple to said | - 4 
lands shall vest in the said State of fovieanean subject to the disposal of the legisla- . 
_ ture. thereof: Provided, however, That the proceeds, of said lands, whether f mon sale. ~ 
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or - direct appropriation in kind, shall be applied, exclusiv ely, so far as necessary, - 
to the purpose of reclaiming said lands by means of the levees and drains aforesaid. 

Sec. 3. And be it further enacted, That in making ont a list and plats of the land | 
aforesaid, all legal subdivisions the;greater-part-of which is ‘‘ wet and unfit for cul- | 
tivation,” shall be included in said list and plats; but when the greater part of a 
subdivisionsis not of that character, the whole of it shall be excluded therefrum. ~~ 

Sec. 4. And be it further enacted, That the provisions of this act be extended to, 


and their benefits be conferred. upon, each of the other States of the Union in which © - 


such swamp and overflowed lands, known as designated as aforesaid, may be situated. _ 

The fact that tae lands in question have not been surveyed, and ~ 
more especially since they have been determined to be practically inca- 
pable of survey, can not affect. the rights of any State under the pro- 
visions of the above recited act. This question has been settled by 
the Department in the case reported in 8 L. D., 65, and re-affirmed in 


the case reported in the same ele page 369, in the following lan- _ 


guage: 

The failure to make a subdivisional sar vey of the Seatac can in no wise affect 
the right of the State nnder the grant to all of the swamp and overflowed lands, as 
sonsemplated by the.grant, and the only purpose te be subserved by a subdivision 
of the township is to ananls the Secretary to determine whether by such subdi- 
visional survey there might be one or more legal subdivisions, the greater part of. 
which is dry and fit for cultivation. If, however, ‘‘ the whole of a township, or any — 
particular or specified part ofa township, or the whole of a tract of country bounded — 


by specitied surveyed or natural boundaries, is of the character embraced by the 


grant,” a subdivisional survey of the township would not be necessary to enable the — 
Secretary to make out a list and plat of the swamp and overflowed lands in accord- | 
ance with the provisions of the act, because if ‘‘the whole of thestownship” or the 
. whole of.a tract of country bounded by specitied surveyed or natural boundaries, is 
“swamp and overflowed, it necessarily follows that a subdivision of the land would | 
show that the greater part of each smallest legal subdivision is swamp: and over- | 
flowed, and therefore of the character of lands described in the grant. 
The soundness of the opinion of the Department as above quoted is 

sustained by the application of the ordinary rules of construction to ’ 
the act of 1850. Keeping in mind that the leading object and intention | 
of the act was to convey such lands as are unfit for cultivation, it_ 
_ should receive that construction which will promote the execution of 
that object. To limit the application of the statute to lands which 
have been or can be es would be to defeat the very nano of 
itsenactment. _ 
~ In 1st Kent’s Com. a page 461, appears the folio gine lucid statement 

of the rule of construction applicable to the statute under consideration : : 
. In the exposition of a statute the intention of the law-maker will prevail over the 
literal sense of the terms; and its reason and intention will prevail over the strict 
letter. When the words are not explicit, the intention is to be collected from the 
context; from the occasion and necessity of the law; from the mischief felt, and 
the remedy i in view; and the intention is to be taken or presumed according to what | 
_ is consonant with reason and good discretion, 
It is already settled by the Department that where swamp lands 
“ean be designated in the patent by metes and bounds, or by any other -— 
. accurate i ani which clearly indicates and describes the Pa 
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- lar land selected, ane want of a survey will bex no abjeation to the issu, 
ance of patent. a | 


* In this case, I see no reason why patent may aot issue covering: “The ia 


-_ Hiverglades” upon an estimated atea, and. designated by metes. and a 


bounds, excepting therefrom all such islands as were at the time of the - 


| passage of the act of 1850 not included i in the terms thereof. 


In order,. however, to make such an exception operative, it will be ie 


| necessary, in my opinion, to have each of the islands, so excepted, | 
segregated by survey, so that they may-be specifically identified by 
appropriate descriptions in the patent. aire is necessary to segregate 7 | 
—. such islands only as were fib for cultivation at the date or ‘the DaSRHEe 
of the act. : * 
; While patent may issue to the State of Ploda conveying all unsur- 7 


- -veyed tract of swamp land, if sufficiently described by metes and bounds, _ 


or otherwise, still any exception from such patent of portions of land 
within the boundary limits of said tracts would be inoperative, unless — 
such por tions were a designated, 2 and spesealy described 1 in the excep- | 
tiou. 

‘In the case of Davis S 5 auiniists ator 0. . Wiebbold, 139th U. S. Rapor ts, 
D07, it was. held, substantially, that where patent | issues. under the 
townsite laws, although containing an exception of all mineral lands 
embodied in the premises,. carries, with it the title to the whole tract, 
. unless some portion of it was known to be. mineral at the. date of such 
patent. Applying the principle. therein ‘enunciated. to the matter 
under consideration, a patent to lands, issued. in conformity with the 
provisions ‘of the swamp land act above referred to, notwithstanding 
an exception therein of lands fit for cultivation, would pass title to the 
whole tract, unless the excepted. portions were specifically designated 
as being: exclude from the oper ation of the statute at the date of its 
: enactment. | ; 

The practical difficulty i in ‘the way can . ihe Sbviated ae by the 
7 segregation of such islands and bodies of water as would not pass to 


the State, in accordance with the piovtons of the act under considera. 
ead - tion. _ 8 7 4 | | 


| The. title to. that. ee of. The Rea which was ay 
ignae | in. 1850, has been i in the State of Florida ever since the date of. 
the swamp land act, and & proper segregation of such lands therein as 
are not swamp and within the meaning of that act will render such | 


7 title perfect, whether. patent issues or not. : 
_ The segregation might be. ieonplisneds fither by the State i in the 
: - manner just mentioned, or by the government, or by both jointly, if a 


| survey i 18 practicable, if not, then the intervention of Congre eSs S must be | 
r sought in ee to adj ji ust the claims of said State. | 
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DESERT LAND ENTRY—ASSIGNMEN T, 


\ 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, | 
ee a W aghiny git D, a Fanuarg y 26; 1894, 
Registers and Receivers, 
U. 8. Land Offices. 
| Sirs: | 


. by the actof March 3, 1891 (26 Stat., 1095), I have to advise you that. 
this Department, in the construction of said act, holds that the assignee © 
- must possess the qualifications required of the original applicant in the 
- inatter of citizenship and residence in the State or ney a in which 

the land claimed is situated. See 14 L. D., 565. | 7 | 

You will, therefore, require the assignee, whenever the aseigninent nt of 
a desert cae is filed in your office, to show the qualifications exacted 
- of an original applicant under the desert-land law, in:these particulars, 
-and advise him thatif he fails, within thirty. days from notice, to make 


In the matter of the assignment of desert- land claims, as. en 7 


_ the showing required, that his assignment will not be recognized All 
assignments filed, however, should be forwarded to this office with: due — 


report of action een thereon. 
- Very respectfully, | a ae 
ae | S. W. LAMOREUX, a 
| Commissioner. - 
Approved: | | | 
_ —Hoxr Sara, ~~ Zz - . 
“Seoretary. | | 4 


- 


MOTION FOR REHEARING—EVIDENCE—OKLAHOMA LANDS. 
Ross ET AL v. Hown. 


A motion for rehearing onthe ground of newly discovered evidence should set forth 
statements of fact showing in what manner such evidence was obtained, and 
from which it may be determined whether the applicant has used due diligence. 

~The register and receiver-have no authority to exclude testimony offered ab a hear- 
ing, but may summarily put a stop to obviously irrelevant questioning. | 


_ Confidential communications of the client to his attorney are not competent. evi- i- , 


dence in support of a charge subsequently made BY the attorney against. the 
. entry of his former client. ‘ 
Information of a general character as to desirable lands in Oklahoma, communicated 
by another prior to the opening of said Territory, does not disqualify the entry 
man under the statute open ing said lands to entr y. 


Reorar, y Smith to the Commi ssioner of the General Land “Ofice, Fobr un 
ary 3, 1894, 
(E. M. R. ) 
This case involves the SE. 4 4, on 27, 7. 12 N., R38 W,, Oldahoma 
_ City land district, Oklahoma Territory, | 
_ ‘The record shows that Henry Howe made homestead entry (Gruthaie. | 
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series) for the above described tract on April 25, 1889, On May 9, 1889, ae ; | 
_ Almira ©. Robb filed an affidavit of contest against said entry alleging a 
that said tract was not settled upon or cultivated as required by law, 


and that there were no improvements upon the land;. and further, that. 
He: Ty Howe entered and occupied the lands described before noon of. | 
. April 22, in violation of the act of Congress and the President’s proc- _ 
lamation opening the Oklahoma Territory to settlement, and that she . 
(the contestant) was the first to-enter and settle upou the land. | 
~. On May 22, 1889, Frank H. Woodruff filed an affidavit of contest — 
| against. the enter of Howe in which he alleged prior settlement and. 
the disqualification of owe, by reason of violation of: the law opening © 
the Oklahoma Territory, he having entered” the Lerr itory prior to noon 


on April 22, 1889. 


7 September | 16, 1889, John Burton filed an applicahiow for a iearine, 

~ allegi ing that Henr y Howe, the entryman, entered into a conspiracy | 
with one Chas. F. Howe, his son, to gain and hold possession of said 
. tract unlawfully, by means of the son entering the Territory before the. _ 


hour of. opening and occupying the land in dispute, and the subsequent 


2 surrender of the land to the father, Henry Howe, | in pur suarice of such > 


a unlawful collusion and frand. 


- September 24, 1889, Burton filed an additional affidar ce ill ‘the case 
alleging that contestants Robb and Woodruff were each disqualified _ 
| by reason of having been in the Territory, during the pr ohibited period, : 
in violation of law. 

November 2, 1889, Burton filed a siasletian tax affidavit in ck = 


ee he: reiterated the charges heretofore set forth; aud asked that all of | - i 


- . the said: causes should be tried at one hearing. | an 
axe “On November 27, 1889, Burton filed an additional afdavit in which = 
he set forth his former pharees more specitically.. 


On February 16, 1891, the case was heard, all parties being pecan 
except contestant "Robb who was adjudged to be.in default, and: her 


~ contest was ‘dismissed ; but subsequently, to wit, on February. 1 | 


(1891, her contest was, by the consent of all the parties interested, 
esinatated on an agreed statement of facts concerning her claim to the 


_ land, of which the following is the substance: That she was in-the 


Oklahoma country employed as a domestic in the family of one Somers, 
(who was in government employ) from 1888 up to and: ineluding the — 


_-28d of. April, 1889; that at 12 o'clock noou of that day she left the 
residence of her employer and five minutes thereafter -entered and 


located’ on the land now in question. At the trial the contestant, 


oo Woodruff, and the claimant Howe, entered into an agreed statement 7 e 
_. of facts as to Howe’s alleged disqualification. . _ 


That prior to the opening of what is known as the Oklahoma sonny as desoniead ae, 
‘ in the act of Mareh 2 , 1889, and the President’s proclamation of March 23, 1889, the . 
: ~ decedent was. reaidinm in Manhattan, Kansas, and ‘was wholly unacquainted with 


the lands decribed in said act of Congress and said proclamation; that his son Chas _ . 
#, Hows, nee been for some time prior following his vocation of a photographer and is 


if sg 
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“had been. within the limits of said lands described in said act and proclamation; 


that said son wrote to his father, the defendant, after the issuance of said procla- 


‘mation, describing the Oklahoma country as a-fertile and productive country, and . 
that upon said letter, the said entryman left his home in Manhattan, Kansas, and ~ 


~ game to Purcell, Ind. Ter. in order to be near the borders of said al on noon of | 


April 22, 1889, the date’ and time at which said conntry was opened. for settlement; 
_ that on ‘lis Saturday of April 20, 1889, said Chas, I’, Howe learning that his father was 
in Purcell, came to that point to see him; he not having seen the said entryman for 
some time prior thereto; that while there In conversation with the said entryman, 
he, the said Chas, F. Howe, told the defendant that the lands of the Canadian val- 
ley were in his opinion, the most productive and fertile portion of Oklahoma, a fact 
that.was openly and notoriously known by all of the settlers upon the borders of the 
said country; that in said conversation when asked in regard to water and water 
supplies the said Chas. F. Howe stated that he knew of but one spring in that valley; 
_ ang that that spring was northeast of the Oklahoma Station, a distance of from three 
’- to one and one-half miles; and further stated that any of the lands within several 
miles of said station, and lying within the limits of Oklahoma were fertile, and: 


| -what he considered good farming land; that this was the extent of any information | : 


_ given to the said defendant; that the defendant entered the Oklahoma country in 
company with the neighborhood of from eight hundred to ‘oue thonsand people on 
what was known as the big train or first train entering said country from Pur- 
cell, I. T., which train erossed the boundary of the Oklahoma country after ae 
o’clock nob of April 22, 1889, and arrived at Oklahoma Station some time after tw 
-o’elock, in the afternoon of said day; that said defendant jumped from said pene 
near the Oklahoma station on the east side of the track of the A,T. & 8. F. R. R.. 
at the time of its arrival, and traveled in a northerly and northeasterly direetion 
for about three-quarters of a mile, searching for a vacant tract, or one upon which : 
there was.no signs of settlement; that he th-re met his son, Chas. F. Howe; that said 
meeting was entirely accidental, and not by any preconceived arr angement or plan; 
that said Chas. F. Howe told him that he had staked a claim near the point where 
they then were, and lying north and east, and the defendant went over to this place | 
- in company with Chas. F. Howe, in the neighborhood of what is now known as the | 
SE. + of Sec. 27, T. 12. N., R. 3 W., being the tract in dispute; that upon arriving 
upon said claim the defendant said to his son in substance: I will go on further east | 
and get me a claim if I can, and said son after debating a few moments, said tothe - 
father, that-he was an old man, and that he, Chas. I’. Howe, thought he could get. 
another claim and that he had better take the claim they were on; that the defend- 
' ant then and there’did enter into possession of. said. claim, commence improve- — 
ments and from that time has continually resided thereon and improved the same, . 
that his son, Chas. F. Howe, left this tract at that time and went over upon another 
+ Sec. of laud and made settlement which ¢ Sec. he afterwards contested as is shown 
| o the records in‘ the case of Chas. F. Howe v. Samuel S. Beidler involving the NW. 
4 of Sec. 27, T. 12 N., R. 3 W.; that there was no collusion, agreement or arrange- 
ment to hold this or any other tract of land between the defendant Henry Howe 
and Chas, I. Howe, farther than above mentioned, and that at the time upon which 
he entered into the possession: of this tract, other parties had been upon the same; 
and placed stakes with their names written thereon, which settlement was not per- 
- fected or land not entered by them. a Le , 
That no person qualified or disqualified from making an entry in the said Okla- — 
homa was kept off that tract by the action of Chas. F. Howe by force; and that the 
statement above named is the facts wpon which the affidavit of diag ualitiontion of 
Henry Howe is hased. i 
‘This agreement is to be used in evidence ebay as. between the parties thereto, | 
Frank H. Woodraff and Henry Howe. 
14469—voL 18-3 
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“Woodruff. dismissed from’ the record his aati a: prior ty of sti 
ean and. based his case upon the | disqualification of Howe as above 


oe set forth. 3 ee ae 
| Burton, in pursuance of his cause of action, neva to. introduce aso: 


oo ‘testimony : a conversation that had occurred in his. office between him- — 
self and Howe. This was objected to as iucompetent on the ground of © 

_ its being a'privileged communication between attorney and client, and 
was so ruled by the register and receiver, “who refused to allow Barton 7 


ef: to divulge what then took place. 


On June 19, 1891, the register and receiver Gendered: their joint: ; 
decision in Bivor of Howe, and held for dismissal the contests of Robb, 


. - Woodraft and Burton. 


— - Burton appealed on July 18, 1891, with. ook of service ou. ‘Howe 7 
and Robb but no evidence of service on Woodruff; subsequently, 
| however, he submitted—on June 8, 1892 affidavit of service on Wood- 
raft. through his attorney by leaving a copy in said attor ney’s s office he 
: being unable to make per sonal. service of the same. = — fon. 

June 30, 1891, Woodruff appealed. Robb did not aipeale. 

On May 10, 1892, your office decision was rendered in. which the 
decision of the local officers was reversed, the entry of Howe held for 
cancellation, and the preference right of entry given to Woodruff. 

On November 26, 1892 , this” Department refused. tO: issue a writ, of 
eertiorarl upon the application of Burton. — - 

January 4, 1893, Burton asked this Department to review the decision 
rendered on fie application for writ oe certior arl on. Nov ember 25) pre- 

. ceding. | 

June ie 1892, Hen Howe sue to fice Deskeanen with proper 
proof of service, alleging in substance that the decision appealed. from 
was. contrary to the law and the evidence. ‘The motion for review by 
- Burton of January 9, 1893, will be passed. upon on the merits of the 
case and for such. purpose it will be regarded as an appeal. - 
On April 4, 1893, J ohn Burton filed “an application. fora ne 
ain this cause. upon the ground of newly discovered evidence. It is 

| accompanied by three affidavits, two of which refer‘to the qualification i. 
of Woodruff which, in view of the finding: hereinafter set out, it is — 
unnecessary to Sonsidbe beyond the general question of diligence. | The 

third affidavit refers to the qualification of Howe. . 


In Hilliard on New Trials, page 495, it is laid down that a new trial will sick tie: : 
awarded on the ground of newly discovered testimony. when it appears that the tes-_ 
| timony was or ought to have been: known to the party before the trial, and. no sut- 
‘dicient exeuse is shown for not procuring it. There must have been no delay and. 
. the proof of diligence must be clear, (and itis added : ) This rule. is one of. Steal, i. 
"practical importance and binding apon the conrt. | : 


In the showing here made the applicant states the time at anid he — 


7 ‘became cognizant of the newly discovered testimony upon which he 


‘bases bis application for a rehearing, to wit, March OT. 1893, and. eo 


2 casserts that he knew nothing of such testimony and could. not have ie 


‘ ; > ; as : 3 aie) 
2 4 . + ae - . Con 
4 a Bxaiy (a! 4 ’ : . is ae oe 
fa : ce 1 Fi eo: < . 
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“known of or furnished itat the day of trial. It may be assumed from his 7 


statement that he discovered all of the testimony upon the date above 


- mentioned, which would be remar kable, if true. There is nothing here’ . 
_ to show that he has used due diligence. No evidence is given as to the - 


| manner i in which this testimony was obtained, as affirming the conelu- 


-. gion of law that the applicant had used due dilisenee: on the contrary — 


_ there is nothing here to indicate that the affiants were not personally 


known to the applicant-at the time of trial and that this evidence might 


not then and there have been obtained: ‘The affidavit of the applicant 


for a rehearing should contain statements of fact for the consideration - -_ | 


of the Department, rather than conclusions of law. It is not with him 


to decide whether he has used due diligence; the fact must appear 


affirmatively. This it does not do in the case at bar and the motion for 


. - rehearing is hereby refused. | 
July 6, 1892, Jacob W. Ragon appealed from the decision of the reg: : 
ister and receiver refusing to allow him to make entry for the land in. 
controversy. The said appeal is directed to the Commissioner of the 


_ General Land Office and is hereby, returned for your consideration. 


The claim of Robb was not prosecuted by appeal and she i is not now — _ 


‘before the Department. 


‘Burton, as has been before said, sought to bring into evidence acon-— - 
versation alleged to havetaken place between himself and the entryman— 
‘Howe. The register and receiver refused to allow this as they ruled — 


. the matter to be privileged. In this they violated rule 41 of Pesce, : 


| 7 which provides: 2S follows: 


| No fastiinouy will be excluded from the record by the register and receiver on ihe ee 
‘ . ground of any objection thereto, but when objection is made to testimony offered, 


the exception will be noted and the testimony with the exceptions will come up with 
the case for the consideration of the Commissioner. Officers taking cena aaa 
. however, summarily put a stop to obvionsly irrelevant questioning. Sus 


| ~The latter clause certainly does not refer to evidence of this character, 

| Baca the evidence of such statements as the defendant might have’ 
made to his attorney most assuredly would not have been irrelevant: » 
_ however ‘much of the nature of a privileged communication it may have - 7 
been. The evidence of Harry Brown is to the effect that the conversa. ' 


tion referred to was not of a confidential nature, but I agree with the 


local officers that the preponderance of the testimony shows that the 


relation of attorney and client had been established between Burton 
and Howe and that the testimony, if it were now in the record, ought 
not to be considered in connection with or determine the issues of this 


cause. The effort of Burton to introduce the testimony of Charles — 
‘ Howe procured by Henry Howe was clearly not competent as such - 
evidence was the personal right of the defendant. Thus it follows that 

‘Burton has failed to introduce. competent authority in support of his _ 
claim which leaves Woodraft and Howe as the omy parties now to aS | 


, Copsiceree 


f = ¢ 
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4 


2a. “trial is somewhat vague and indefinite. After a careful study of its 


| terms, it appears that: the ground. of disqualification of Henry Howe. 
. rests on these facts: That his son Charles Howe wrote to his father to’ 


come to the Territory and take a claim; that on April 20, he, the son, — 

. went outside of the Territory and met his father at Purcell and then — 
told him that the lands of the Canadian Valley were in his opinion the. 

ie gah most productive and fertile—a fact that was generally known; that 


when asked about water he told his father. that the only spring he 


-° knew of was distant from one and a half to three miles northeast of ca 


Oklab oma Station. 


“The agreed statement of facts upon which these two ties went: to a 


It can not be maintained here by Woodrutt that the desing between 


the father and son was the result of any agreement. or fraud for the — 


exact reverse is stipulated. Nor can it be said that the entryman took n 


the land as.a result of a previous understanding between the claimant 


and his son, for the agreement shows that when Henry - Howe and ce 


Charles Toe reached the land in controversy, Henry Howe said: “I 


oe, will go on further east and get me a claim, if I can,” and that Charles | 
Howe, after deliberating a moment, said to his father that he wasan 


ola man, and that he, Charles Howe, thought he could get at ae ar 


claim, a and that he. (Henr y mae) had ever take oe claim they were 
on. ir 

The statement further says—*< that there was no ile ie agree- 

ment or arrangement to hold this land or any other, between the 


| - : : defendant Henry Howe and Charles F. Howe, further than above men- — 
-. tioned” But this latter clause can not mean that the defendant and — 


<2 Charles Howe met. by agreement near the station, for itis stipulated 7 


oS ‘otherwise, nor was the son holding the land for his father, for the con- 
‘ -versation just quoted makes it appear to have been. the result of an eooe 
offer made upon the spot; otherwise what was the object: in. aaa the © ; 
conversation set out. 


Lo Therefore it follows that the oronad of disqnineation, urg sae. | 
against the entryman is confined to the information given by the son to 


"the defendant at Purcell on April 20, and when such information is — 

| duly weighed it appears to reduce the whole statement to the single : 

-. matter of Charles Howe’s having told his. father where there was a — 
cone certain spring, and the distance—decidedly vag ue—and general direc- 


tion to take from the railway station. Whatever may be the true facts 
in this case, it is evident that Woodruff, by his agreement to. the facts 


hereinbefore set forth, has shown that Howe is not thereby disqualified — 
-. from making a homestead entry. The information as given by Charles 
. Howe is too indefinite and vague to have been of much service to the 


—defendant.. It was notorious that the land in the immediate neighbor- : 


hood of this claim was the most fertile in the Territory and theinfor. =~ 


mation about the spring was the only portion of the agreement that 


at all tends to show that Henry Howe received any undue advantage —- ‘ 
over those who, like himself, were on the line awaiting the hour of 
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opening. each iiowindee: then siven, docenorauicwirten iesaal 
fication of Howe to make entry; therefore it follows that the decision 
appealed from was in error and the same is hereby reversed. ‘his 


decision will not: be construed as determining Howe’s rights as egainss _ 


the government. 
_ Approved: 


“ JoHN I. Hann, 
i Assistant Attorney-General. 


! 


- ~RAILROAD LANDS~ACT OF JANUARY 13, 1881. . 
HORNER v, NORTHERN PACLFIC R. R. Co. 


¥ 


The right of purchase provided by the act of January 13, 1881, is intended only . 
for the protection of those who settled under the company’s license, and where 
the lands so settled upon are siibsequently restored, and the company’s ae fans: : 


Seorétary Smith to the Commissioner of the @ eneral Sak Office, Feb. 
ruary 3, 1894. | : 
| (FR. we C.) 
I have considered the appeal by Emanuel Horner from your office 
decision of December 14, 1883, denying his application to purchase, 
- ander the act of Tandary 13, 1881 (21 Stat., 315), the NE4, See. 23, T.- 
15 /N., R. 42 E., Walla Walla land district, Washington. i 
| Said tract is. within: the indemnity limits of the grant for the N orth- : 
ern Pacific. Railroad Company, and I learn, upon inquiry at your office, | 
that it was selected by the company March 20, 1884, and that Horner’s 
application, now under consideration, is the aniy moyen’ claim to that 
of the company under its selection referred to. 7 
-Horner’s claim to the right of purchase under said act is based 1 upon 
the ground that he settled upon the land in L878 under the company’s © 
license while it was withdrawn upon the map of amended general route. 
filed February 21, 1872, and as it fell withont the grauted limits upon 
the definite aan of the road, he claims it was therefore restor edand - 
he.is entitled to purchase. _ : : . 
Jt is unnecessary to go into a discussion of ie claim made, suffice it 
to say that the company is claiming the land and may receive patent: 
therefor under its selection made as before stated. In that event Hor-. ° 
ner may perfect title through the company: _ | 
_ It is plain that lands in the condition described are At subject to j 
purchase under said act, which is only intended to provide ameansfor | 
- the protection of those whe settled under the company’s license where 
the lands are afterwards restored and the company title fails. 
~ Your decision is affirmed. 
- Approved: 7 4 
_ Joun I. HALL, | 
Basiont Attorne y-General. 
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INDIAN LANDS—EXECUTIVE WITHDRAWAL. 
Henry F. Brune. 


Tacks ineldaee! within the executive withdr awal of lands for the pr Siecle: of Hie | 
Yakima Indians in their fishing privileges, not necessary thereto, should. be - 


-- released from such reservation ; and to that end an examination of the lands 80. _ 


“. withdrawn is directed. . - 
~ Applications to enter, hereto fore rejected on aceouut of eich reservation, may bis. 


©. allowed in the event that the lands so applied for are restor ed to. settlement and 
CRY: | ass 


Seoretar y Smith to the Goris onbe of the General Land pte, Feb. | 
Ce : ruary 3, 1894, | 
| | 1G. ©. Ry) 

- Henry F, Brune has filed a motion for ‘Ca, rehearing aa review of: 

| departmental decision of August 31, 1892, involving the E. 4 of the 


SW. 4, the SE. 3 of the NW. 4. and the NW. 4 4 of the SE. } of Sec. 6, T. a 


2N., B14 E,, Vancouver land district, Washington. 
. It appears that your office had held for cancellation his pre- coupon : 
‘cash entry for said land, on August 28, 1891, for the reason that the 


~ same was withheld. from entry by white: men by direction of the ‘Depart- “ | 
ment, dated. May 25, 1888, on account of the claims of the Indians to. 


~ fishing privileges, guaranteed to them under the provisions: of the treaty 


of June 9, 1855 (12 Stat., 951), and the Department, in the ee = 


sought to be reviewed, affirmed that judgment. age? 
Itis insisted that said departmental decision is err oneous, Basausee:. se 
1, The tract in question was at the time Brune settled upon it a part’ 
_of the public domain, subject to entry, ete, and could only be defeated. | 
_ by his failure to comply with the law, or by showing a DELON right i in. 
some other settler on the tract. 


2, That the land department having accepted his pr oof as a ae: # 


tory compliance with the law, and having received and. retained his 


 mnoney, has no jurisdiction to suspend his entry; jn ue absence. of ae 


or a contesting settler. 

3. That the order of the Honomple Secretary of fhe Interior, issued: 
“May 25,, 1888, directing that the township, which includes this tract, ; 
“be withdtawn from entry by white nen, Was without. warrant of law 


and is void. 


4: That if the departmental order of 1 May 25, 1888, was in ‘other 


respects authorized and valid, it came too late to disturb the right oF ca 


entryman. Brune as a prior pre-emptor of the land. 
5. That the tract being a long way from Columbia River, om shit A 

one thousand feet above the water surface of said stream, could in 110“ 
way facilitate the enjoyment of the Indians i in exercising their fishing . 

. privileges, guaranteed to them by the provisions of said treaty ; that 


the tract was uot considered: in said treaty, nor was it reserved it In 1 the . 


treaty from. the whites. 


9 
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«6. That no ) Tndiain or abs of Indians claims eae tr act or any part of os 


’ jt under any treaty. 
_ The treaty with the Yakima. Nation of indians: concluded sine 9, 
1855, ratified by. the Senate March 8, 1859, and proclaimed by the. 
- President April 10, 1859, gave those Indians “the right of taking fish 
at all usual places in common with the citizens of the terr one and of 
| erecting ‘temporary buildings for curing them.” 

Althongh the land in controversy is beyond and to the south of the: 
Yakima reservation, as it now exists, yet, under the terms of the: 
treaty above quoted, the Indians were guaranteed the right of taking | 
fish “at all usual and accustomed places,” and the Columbia river, to 
the extent at least in which it ran through the territory ceded by the: 
treaty of June 9, 1855, was contemplated as of the “‘usual and accus- . 


~ tomed places” where the Indians had the right to fish. Thisrightte 
fish necessarily carried with it the right to the use of so much of the : 


land bordering on the river as was needful to the exercise of the privi- 
leges thus conferred, and imposed: upon the government. the duty of 
reserving from sale or disposal. the Jand SO needed, under the treaty 
stipulations. : 7 
_ And so the Department, on “May 25, 1888, upon the eee mncadahion 

of your office, directed that all entries atienipied to be made by white 
men in township 2 north, ranges 13, 14, and 15 east, in Klickitat — | 
county, Washington, be ‘refined until further orders by the Depart~ ~ 


~ ment.. This action was taken on the report of George W. Gordon, - 


‘special Indian agent, who recommended that entries be not permitted 
on the lands above described, on the grounds that.‘ when, white men 
get possession of lands containing any of the fisheries, they deny the | 

 ~pre-existing. treaty right of the Indiaus, and so trouble begins.” This’ | 
agent also recommended that applicants seeking to enter lands bor-- 
dering on the Columbia river, in the townships above deseribed, should © 
| be required to make affidavit as to whether aueeny a clo. or do not. 
— contain a fishery. - 

Upon the Sport of. Special Indian Agent George P. Litchfield, dated | 
September 24, 1891, the Acting Commissioner of Indian Affairs, on, 
May 12, 189%, rec ommended that the departmental order of May 25,. 
1888, allowius no further entries in townships 2 north, ranges. 13, 14 
and 15 east, Vancouver district, be so modified as to restore to the pub- 
lic domain alk the odd- numbered sections in those townships, except, 
sections’ pas Bee bys and 13 in towuship 2 north, 1 range 14 east, aud-section 


«25, township 2 north, range 13 east; and, acting.on this recommenda- 
Gu the Department, on May 14, 1892, so modified the order, and 5 


: advised your office. | 
- The departmental or ders of 1 May 25, 1888, and of ‘May 14, 1892, were 
~ thus based upon reports of special’ fading agents; and these reports ; 


and recommendations were accompanied by a statement of facts relative ©. 


_ to the fishing privileges of the Indians, and of the. necessity of with- _ 


ce Caer DECISIONS RELATING TO THE. PUBLIC. ‘LANDS. 


a ve ; 


-_ Holling thelands fon settlement and entr y “that such privileges might 8 
be enjoyed under the terms of the treaty. a ah on, 
~ In this connection, it is noted that Agent Litehfield gpastally: Pee ‘ 

‘ “‘tmends that alk vacant lands, situated in sections 19, 17 and 13 in town- . . 
_. ship 2 north, range 14 east, aud section 25, township 2 north, range 13 
east, be reserved for the benefit of the. Indians, “so long as they desire 


the sane,” and he makes a similar recommendation as to section 14, 
township 2 ‘north, range i east, and section. 18, Apu 2 north, 
range 15 east. -. 3 : | 

Whether by. specifically. naming an above sestion®: he apsnded it to 


be inferred that other undisposed of sections in Tieton 2 north , range 


14 east, did not contain lands on or near the Columbia river ‘et were. 
“usual or accustomed fishing. places,” it can not be. determined ; but 


ee he did not mention section 6 in that township as one proper to be — | 
_ eserved, while he did mention section iu in | the’ same SY that | : 
chad already been-reser ved. | mex Po 


‘The land in question is. situated in section. 6 in that toenahin (2 


_- north, ‘14 east), and it is shown by three affidavits séut up with this - 
* motion that the land is situated three miles distant from the nearest 
ee point to the Columbia. river, and is about one thousand feet above the 
surface. of that stream; that no Indian or- any other person claims the 
~~ land. If this tract of land does uot border on the river, and is uotof ~ 

~. service to the Indians in the exercise of their fishing privileges, the 
~ - reasou for its reservation by departmental order of May 2 25,1888, dis- ~~ 

a appears; and in that case the order suspending Mr. ‘Brnne’s entry hse 

Pot should be revoked. 7 


A. hearing therefore should he or iene before. ‘Ate register atic’ 


receiver to determine the true facts relative to the situation of this — 
 traet—whether it is in aly’ way rlecessary to the tr eaty rights guaran- — 
7 teeing the Indians fishing privileges; whether the tract. in question is 
SO situated that its ownership and control by the claimant would inter- 


_ fere with the free access to the waters of the: Columbia, river by the 


Indians in the exercise of their rights of fishing in their “accustomed 


- places.” The Indians should be represented at this hearing, and to 
that end I have caused a copy of this decision to be transmitted to 


the Commissioner. of Indian Affairs, with. directions that an agent of. 


his bureau be present at the hearing’ and represent the Indian tribe. 


It will be noted that the departmental order of May . 25, 1888, sus- 


ic pended all the government. lands in township 2 north, ranges 13, 14, 


and 15 east, in said district, and that on May 14, 1892 , there were 


+t 


restored to the public domain. all the odd numbered sections within 


said township, except sections: 19,17 and 13 inl (oven ae 4) Tange: 14, 


and section 25 in township 2 2 rangel3east = 
In addition. to the duties: imposed upon: such Senne at the hearing: 


-. » herein ordered, he should be directed to make a thorough examination = 
een. Ok. the several tr acts: il said townships, remaining under suspension 4 


™ 
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-. for the purposes above Taisen such testimony as may be 
needful to accuracy in the report, with a view to further action reliev- . 


ing such tracts of land in said townships from suspension as may not 
_have been contemplated i in the treaty stipulations, above. alluded to. 


, 


On Deceinber 8, 1892 (15 L. D., 541), the Department affirmed the 


action of your office rejecting the application of John C. Crawford to 


make homestead entry of the SW. 4 of sée. 4295 8 Na Red K 


Vancouver land. district, Washington. This action was taken in view 


of Agent Litchfield’s report, recommending that the order of May 25, 
1888, remain in force as to all even numbered ‘sections in said townships — 
aad the four odd numbered sections . Mentioned by him, ‘until further 


investigation could be made.” | 


It is possible that.a careful examination of the. lands ere on 
the river, and a report thereon as to those tracts needful to the ; 


Indians in carrying out the treaty stipulations, may result in releasing 
- from. suspension the tract Mr. Crawford applied to enter; if so, his 


application and all others in the same condition may be allowed, and 7 


other tracts remaining wider suspension and not yet applied for, and. 
not needed as aforesaid, be opened to settlement and entry. 

The departmental decision, review of which is sought, 1s viodified, 
and the entry will remain suspended, awaiting the final determination 
of the questions involved upon the hearing. : : 
-. The agent detailed to be present at the hearing will report to the’ 


register and receiver, who should be directed to fix such time for the 


-hearing (as early as practicable) as may be convenient for the parties 
interested. 
Approved: - 
JouNn I. HALL, 
Assistant Attorney-General. 


PRACTICE—CERTIORARI_RULE 85 OF ian | 
DENMAN v, DOMBNIGONT. 


An application for a writ of certiorari may be. allowed: where the sues is dismissed 
because taken out of time, and it is shown that the applicant was misled, as to. 
the time allowed for appeal, by the action of the General Land Office. 


| Rule &5 of Practice does not operate as a limitation on the time within which 11 an ; 


i application for certiorari may be made. 


— Secretary Smith to the. Dan oe of the General Land Office, | 


eS 3; 1894. 
(G. B. G.) 


On Far anuary 6 1393, your womens in the’ case of Ss. hh. Denman ». v. Autonio + 


Domenigoni, rendered w decision adverse to the homestead entryman . ~ 


Domenigoni, in the matter of his claim for lots 5 and 6 of Sec. 6, T.6— 
Say R. 1. W., 5. Be M., Los Angeles land: district, California, and held 


_s 
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. for: ‘cancellation are tomestend satay No. 6802, ie said ga: and ‘it. 7 


2 appears that Messrs. Brainard and Le Barnes, of Washington, D. C., 


7 attorneys. for defendant, were duly. notified of said decision | or your 7 7” 
office letter of the same ie | Be a 


.- On February 13, 1893, a ‘motion od plow of er dession WAS ‘filed : 
; in the local office at Los Angeles by C. Cabot, the original attorney of — 
record for the: said Domenigoni, and the same was forwarded, together — 


with other papers, to the General Land Office February” 29, following. _ | 


ee. April 17, 1893, said motiou for review was. denied, and the said: Brain-. a 


ard and Le Barnes were duly notified of sae by yout: office seer of as 
_ the same date. — rahe a 


On May 23, 1893, scars: Bisse and La Barnes. filed an appeal - 
for the said Domanigont from your said. office decision of January 6, 
; 1893, which was rejected for the reason that. more than sixty days had 

elapsed from the date of service of notice of said decision, excluding 4 
the time between the tiling of the aforesaid. motion | for ue and the i 
notice of: the decision upon said motion. — | . 
On July 20, 1893, the said a ttorney Cabot filed for Domenigoni i in the 
| Toeal: office an application for. a writ of certiorari. It does not appear 
when this application was received at the Gener al. Land ‘Office; but. it 
was transmitted from the local office by letter of J uly 27, 1893, and was — 
forwarded to the Depar tment from your office August U1, 1893, 

The. grounds upon which the application for. a writ of certiorari 
herein is based, are e briefly, that the decision of | your office of April. iz, 
1893, sets forth. that the. service of notice of the decision of Jannary. 
6, 1893, was made upon counsel for Domenigoni- on. January 23, 1898, 
and that by taking action upon the motion for a re sview, filed by: said 
Cabot on February 13, 1893, and rendering a decision thereon, your 
office accepted. that as the date when service of notice of said decision 
— of January 6, 1893, was made upon said Domenigoni, and that because 

of said statement in said decision, aud the action of your oftice i in keep- 


| a ing ther ewith, that applicant. was misled as to the time within which» | 
his. right of appeal from said decision. of Januar y 6, 1893, would expire, 


>. his contention appears. to import. verity. | That part of. your office ; 
oy decision « of April 17, 1893, alleg ed to have been misleading: and prejudi- 
cial, is as. follows: | Se ap | . | 


: REGISTER | AND Recerver, 
: 3 : : Eos Saas, Cal... 
| Gent LEMEN =O niae date of Febr wary 25, 1393, you transmitted a motion, filed i in 
your office by counsel for defendant Domenigoni on February 13, 1893, for a review 
of my decision in the above. entitled case, rendered January 6, 1893; and also proof | 
; es due service of my said decision, on counsel for Donenigoni, on Jannary 23, 1893. 


Tt will be readily perceived that although, as a matter of fact, notice | 
-of said decision was given to Messrs. Brainard and Le Barnes on Jan- . 


7 ‘uary. 6, 1893, yet it was not executed on Cabot, the or iginal counsel of i . i 
record, until J amNY 23, 1893, and while the notice to Brainard and a 


Sie 
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Le Barnes was all sufficient under the rules, yet’. your office seems tu 
have recognized the date of notice to Cabot as the: time from which , 
limitation should run; otherwise the filing of said ‘motion for review — 
was too. late, and ought not to have been considered, and it is alto- 
gether probable. that the: said Domenigoni was misled thereby. It — 
follows that if the application for certiorari herein was in all respects 
regular, that the writ should be allowed. _ 3 : 


. An application for certiorari may: be allowed on behalf of a party whose failure to - 


. appeal i in time is due to a mistake that is satisfactorily explained, and where such | e 


action will not result in in) ury to innocent parties, Dean v. Simmons (15 L. dD. , 527). 


Since the filing of the application for writ of certiorari herein, attor- 
ney for Denman has filed a brief for the said contestant, and urges that 
said application should be denied for two reasons, ony one ew nieh 
need be noticed here. 


\ 

It is contended that this ap plication | is itself too late—noti ice of decision | Was given 
to the attorneys who filed the appeal, July 1, 1893, at Washington. The motion or 
application’ for certiorari must be filed in the General Laud Office, not in the local 
office, within twenty days. | | 

‘Without considering the question ; as to whether a filing in the local 
office of an application for a writ of certiorari, is a filing i in the General 
Land Office, within the meaning and spirit of the law, it is sufficient, : 
in my judgment, that Rule 85 of Practice does’ not spent as a limit- 
ation on the time within. which an application for. certiorari may be 
made. Said rule provides that . 3 , * ke 
- when the Commissioner shall formally decide against. the right of appeal, he shall 
suspend action on the case at issue, for twenty days from notice of his decision; to _ 


enable the party against whom the decision is rendered, to apply to the Secrotary ; 
. for an order in accordance with Rules 83 and 84. 7 


Rule 85 is a limitation on the time within which the Commissioner of | 
the General Land Office is required to suspend action on the case at 
issue, and after the expiration of that time, if writ of certiorari has 
“not been applied for, your office might take such action as would pre- oh 
elude the granting of the writ, but where there is no evidence that 
such.action has been taken, I find no authority 1 in the Rules of Practice 


ou to deny the application. 


The application in this case should be allowed. You are oe 3 


directed to certify the record pero to the oe tinent for 1ts consid- “2 


- eration, 
EapEOven: , 
_ JouN I. HALL, 
A ssistant ‘Attornei y- Benerat 


_ ei 
CONFIRM ATION=SECTION co ACT OF “MARCH sae akon > 
| - MILLER v. Bows. | 


a . The coanimation of an Nonny sauder section 7, act of March 3, , 1891, is not dafonted: ‘ 


by frand on the part of the: entr yman cual his. immediate transferee where the ra 


land is subseqnently, and prior to March 1, 1888, sold to.a bona fide ee 
~~ nor does the pondenay of a contest prevent such confirmation, , 


| Sooretar y Smith to the Commissioner of. the Gener etd Tins Office, Feb- 
— ruary 3, 1894, = 
a (C. Ww, Pe - 
The éontroverses in this ¢ case involves the title to: the N. tof the NE, 4 
and the NE. 4 of the NW. 4 of Sec. 20, T. 1 N., RB. 6 E., Otoe and Mis. 


~ . gouria reservation, Beatrice series, Lincoln, Nebraska. 


.. June 3, 1883, Russell L. Bowe cobenad a final certificate of pur hase | 


for the above described tract of land. On contest of J acob B. Miller, — a 
filed June » 22, 1886, against the cash. entry of said Bowe, alleging ‘ “ that’ :: 0. 


Bowe was not at the time of such entry or purchase, and did not afters Mk 


wards become, nor ever has been since said entry or purchase, an act... 


ual settler upon said tract of land,” your office held said cash entry for. 


cancellation. Thereupon, the entryman appealed. to the Department, 


--where, on December 2, 1890, the decision of your office was affirmed, 


450), _ 
August 24,. 1891, your bites called on ‘the iiaifiors of the “and, and wae 


and the entry directed to be canes, which was done. On review, egy 


this Department, on J uly 24, 1891, held that Bowe’s entry was prima 


re ae facie-within the provisions of the stot of March 3, 1891, and remanded — me 


- the case to your office, with directions to proceed in accordance with : 
. the. instructions to Chiefs of Division, dated May 3, 1891, Cre L. D., a 


a 2 inter ested parties faersin: under conveyance from Bowe, to furttish the — 


“proof provided for by said letter of instructions, showing that the entry, 
of Bowe was. confirmed by said act of March 3, 1891. In response to 
this call, the transferees furnished evidence in support of their case; 
after ‘considering the evidence, on June 27, 1892, your office dismissed - 
the contest of. Miller, and held the entry confirmed. Contestant 
‘appealed. September 27, 1892, the attor ney for Bowe: filed a inotion to. 
dismiss said eee December 30, 1892 , said motion was overr wled and =’ 
‘dismissed. | 7 | : = 

| The case how comes Bais ‘ie Depar pment ‘a the: appeal: from the | 

| decision of your office of. June 27, 1892, dismissing the contest. 
~The evidence shows, that, on April 4, 1883, Bowe and. wife exe. 
cuted, and on or about the 9th day of August, 1883, delivered to A. 
M. Norris’ a warranty deed . for said land. January 29, 1886, Norris 


and wife conveyed the same to John D. Lohman. Ovtober 20, 1887, 


x Lohman: and wife conveyed the N. 4 of the NE, 4 to James J. Bristor, a 


es and December 20, 1887, Lohman aud. wife conveyed the NE. 4 of the’ ae 


oie NW. 4 to Eliza J. Bristor. . December 29, 1887, the said James Joe 
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' $150 to Smith Brothers Loan and Trust Company. The evidence fur- 
ther shows that the land has not been reconveyed to Bowe; that the 


present owners of. the land are boua fide purchasers for value; and that_ 
the mortgages to George aud John Christie, and to Smith Brothers 
Loan and Trast Company, as well as the mortgage to Lohman, are | 


wholly unpaid. 


4 : wee 


2 _Bristor mortgaged. the said N. $ of the NE. 4 to the said Lohman, 
_to secure the purchase — money, December 30, 1887, the said Eliza J. 
_ Bristor and husband mortgaged the said NE. t of the NW. + to the said 
Lohman, March’7, 1889, Lohman released guid: mortgage to said Eliza J. 
- Bristor and huabatid. February 25, 1890, the said Eliza J. Bristor and _ 
husband conveyed said NE. 4 of the NW. 4 to James Colgrove, subject to 
-. amortgage of $2000 to J eh and Gosrae Christie, and a mortgage of 


LT agree with your finding, that Norris had Enowledgé of the fraud 


in the entry; ;-but that it is not shown that the subsequent purchasers 
had such knowledge, and in their affidavit they deny it. The 7th sec- 
_ tion of the act of March 3, 1891, (26 Stat., 1095) is held to confirm an 
entry fraudulent ‘in its. inception, franeter red by a fraudulent: trans- 


feree, prior to March 1, 1888, when at the date of the transfer the sub- 


sequent transferee is a ona fide purchaser for value, without notice 
. of the fraud or violation of the law on the part of the entryman, and 
no adverse. claim originating prior to entry exists, and that the pen- 
dency of a contest does not defeat such confirmation. Sr v 
Ekdahl (13 L. D., 537). 

No adverse. fine originating prior to final sie exists, and the 


. transfers, except the one to Norris, were made in good faith, and for a. 


valuable consideration. . 
~The judgment of your office i in the case is es affirmed. 
Approved: | x 3 

JOHN I. HALL, 
Assistant Attor ne y General. 


HOMESTEAD ENTRY— APPLICATION—MARRIED. WOMAN. 
HAMILTON ». HARRIS Er. AL. (ON RuvIEW,) | 


A legal application to enter, pending on appeal, oper ates to reserve the land for the 
benefit of the applicant unti? final action thereon. 

_ An application to make homestead entry, by a single woman duly qualified ‘caden 
. the homestead law, and erroneously rejected, may be thereafter allowed on appeal 


as of the date of the “pplic ation, a the fact of the eee | 


subsequent: marriage. 


‘Secretary y Smith to the Goumminnier of she Gener al Tana Office, Febru- . 


ary 3, 1894, 
(S. C, T) 


On the 1st of May, 1893, Charles T. Brewer filed in the local land” 


_ office at Seattle, Washington, motion for review of the decision of the 
Department rendered on the 15th of March, 1893 (16 L. D. , 288), in the 
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ae. on of Alexander Hamilton’ against I Mrs. 5, BR, Harris, oe Mis, 


— Dunlap, and the said Brewer. ‘The decision complained of was in favor 


of Mrs. Harris, and on the 4th of May, 1893, Hamilton also filed in the : 
- local office, a motion for the review ‘Lnereoe These'motions: were - _ 


e Snes by your office to the Department on the 20th of M ay, 1893. 


= ‘The land involved in the controversy is the NW. L of See. 28, T. IR 
oo; N,B. 5 E., in said land district, for which ‘Dennis: O°’ Leary made 
oS "homestead entry on the 14th of April; 1888. His entry was.canceled, 
as the result of a contest brought by the former husband of Mrs. 
Harris (Dunlap), who built a house and. made valuable i improvemen's 
onthe land. He was living thereon at the time of the cancellation of —- 
ny O'Leary’ s entry, but before he exercised his. preference right of entry, oe 
he was accidentally killed bya falling tree. His widow filed her pre- | 


or emption declaratory statement for the land on the 21st of png ue ty 889, 7 ; 


ce alleging settlement on the first of June, of that year. 


On the 25th of June, 1890, Charles Ott made homestead entry for the a 


: - tract.. Mrs. Dunlap offered final proof on the 18th of October, 1890, 


: when Alexander Hamilton filed a protest, alleging that she had'failed 


to comply with the law, in the matter of residence and cultivation: — 


_ This protest was in the interest of Ott, who had not the: means. neces- — 


Te any. to carry on a Contest. | 


~The hearing resulted in the rejection of. her. final proof, si the ie 7 
, officers, who recommended that her declaratory statement be canceled, 
- and the land held subject to the homestead entry of Ott. Before stich 

decision was rendered, Mrs. Dunlap filed: an affidavit of contest against. . 
the entr y of Ott, allegini ¢ failure to settle upon and cultivate the land, 


that the entry was made for speculative purposes, and that he had eoid: et 


his: rights in the land, and relinquished his entry. Such. contest: afi 


>. davit was filed on thé 26th of February, 1891. 


On the 5th of. May, 1891, Hamilton presented his soldiet's aie | 


oe oe statement for the land, which was “refused because the tract — 


applied for is included in the homestead entry of Charles Ott, and also. 


oe - in the pre-emption declaratory statement of Sarah B. Dunlap, on which - | 


“5 oe final proof has been made, and which is now pending on: appeal from. — a 


office decision in the case of Hamilton ». Duulap.” From this action: 


a ; Dy the local. officer s, Hamilton appealed. : 


: A hearing was appointed upon the contest affidavit of Mrs. Dunlap’ 
| against the entry of Ott, the date therefor being fixed for J uly 8, 1891. | 


, 9 Ott accepted service of notice therefor, on the 22d of May, 1991, and. : 
< on the same day Mrs. Dunlap presented her application to make home- - 
'. stead entry: for the land, together with the relinquishment of Ott, exe- 


ee cuted that day. Her application. was ‘suspended, pending appeal: of 7 


: Hamilton from refusal of his soldier’s- declaratory statement.” Mrs. ee 


‘Dunlap appealed from this action on the part of the local officers. 


me, 3 On the 26th of May, 1891, Hamilton presented a relinquishment ae - - | 
the entry of Ott, executed by the entryman on the 16th 6f October, . 


3 DECISIONS RELATING TO THE PUBLIC. LANDS. | 40 a 


1890, and also affidavits by himself and Ott, in which Families swore 
that he paid a valuable consideration for aid relinquishment, and had. 


had the same since its date, and Ott swore that his relinquishinent oe 


given to Mrs, Dunlap was procured by fraud and misrepr esentation. | 
On the 9th of November, 1891, a decision in the case was rendered 


_ by your office, in which it was ie that the local officers were justified be 


in declining to accept the soldier’s declaratory statement of Hamilton ; - 
that the final proof of Mrs. Dunlap on her pre emption filing should be 


- rejected, and her filing canceled; that the: homestead entry of Ott | 


“should be canceled, “with the cieht of Mrs. Daslep to make home- : 
‘stead entry for the land.” — , 
Hamilton filed a motion for rehearing, which was denied by your | 
office on the 23d of Apr il, 1392. Hom said action in the case omens 
appealed. E Za 
On the 26th of january. 1892, Gianles: sb Brower aiid to make 
homestead entry for the tract. His application was refused by the . 
local’ officers “because the tract applied for is embraced in the applica- : 
tion of Sarah B. Dunlap to enter as a homestead, aud the application — 
of Alexander Hamilton to file a soldier’s declaratory statement, and - 
now pending.” He appealed, and your office affirmed the action of the 
local officers, on the 23d of April, 1892, Fron such decision he append 
to the Department. 
_* It was upon the appeals of eran and of Br ewer, that the Depart- 
ment rendered its decision of March 15, 1893, which I am asked to 


review. The action of your office, sustaining ‘he local officers in reject- 


ing the application of Brewer to inake homestead entry for the land, 
was approved, and said decision in reference to the rights of Hamilton, 
and of Mrs. Dunlap in the tract was affirmed. _ | 
The first section of the act of. May 14, 1880 (21 Stat. , 140), provides» 
_ that when a written rélinquishment of an entry or filing g@ is filed in the 
local office, “the land covered by such claim shall be held as open to — 
settlement and entry without further. action on the part of the Com- 
- Inissioner of the General Land Office.” Giving that provision its full | 
force and effect, the land in. question was open to settlement and entry | 


on the. 22d of May, 1891, after Mrs. Dunlap had filed Ott’s’ relinquish- 2 


‘ment of his entry, and on she presented her application to make - 
homestead entry for the tract. The fact that she was then a cas 
-homesteader is not denied or questioned. - 
While the Departinent holds that an- application. to one land Oe | 
subject to entry ‘at the time the application is made, confers no rights: 
upon the. applicant, (Rumbley v. Causey, 16 L. D., 266), it also holds, 
that a legal application to enter land subject to entry, while pending, | . 


1s equal to actual entry, so far as the applicant’s rights are converned,: 


and withdraws the land embraced therein trom any other disposition, | 


= until final action thereon. (Pfaff 7. Williams, et al., 4 L. D., 455). | | 
_ It follows, therefore, that Mrs, Dunlap’s legal application to enter =| 
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"2 this: land « as a homestead: on the 22d of May, 1391, and het appeal 2 fro om: 


. its rejection by the. local officers, withdrew the land from any other ee 
_ disposition, until final. action was taken upon her appeal, which was. — 


_ that taken by the Department in the decision complained of. It also — 
7 follows, that the. application of Br ewer to enter the land, made during 
_ the pendency of Mrs. ~Dunlap’s appeal, was pr operly rejected: 

The application of. Hamilton, to file his soldier’s declaratory state- 
ment for the land, during the pendency of Ott’s entry, is disposed of by 

- the rule laid down in the Rumbley Vv. Cansey case, alr eady cited. | 

Both, motions for review could therefore be disposed of under the 
rule laid down in Mulligan ov. Hansen. (10 L. D., 311) wherein it was 
said that “unless it clearly. appears that manifest injustice has been 

_ done, a motion for review will. not be granted, ” were it not for the fact’ 

_ that Hamilton and Brewer each raise the question that the decision of 

: the Department was erroneous, in allowing. Mrs. Dunlap (now Mrs. 
- Harris), to make entry for the land as of May 22,1891. Itiscontended — 
that her marriage, subsequent t to her pepe On disqualified her as a 


- -homesteader. 


— T recognize the force of this position, but it ‘inust 3s erin bared 


; that had her application been allowed when pr esented, instead of being — 
oe improperly rejected, her entry would have been a matter of record at | 
_ the time of her marriage, and she would then have been allowed. to” 


; complete the onuy, by a with Le norwaehstand ie her Inar= 


me ‘riage. 


T-do not think her rig nts should be abridged by the improper: acriod: 


Gh i of the local officers, in rejecting her legal application to make entry for. - ‘s 


- the land. In the case of Hattie E, Walker (15 L. D., 377), it was said: 


: «The Department has repeatedly held that an. entrywoman loses | no ee 
ve right acquired under the homestead. law, merely by her marriage, 7 
_- provided that after marriage, as before, she continues to comply with 


the law.” A number of cases are cited in support: ‘of that doctrine. | 
3 (See, also, Bomgardner v. Kittleman, 17.1. D., , 207). | . 
With the facts of the case as ce sated. and with the law re | 
cable to such facts, as herewith cited, I think it may be safely said that 
the legal application. of Mrs. Dunlap, made on the 22d of May, 1891, 
conferred upon her the same rights in the land in question, as though a 
she had that day made entry therefor. Also, that her subsequent mar- . 
7 riage did not, of itself, prevent her from securing title to the land. 
In the the case of Margaret D. Bailey (11 L. D., 366), it was held that 
a “married woman may be permitted to make a pre- emption entry, with 
a view to its equitable adjudication, where the proof shows that she 
had duly complied with the law in the matter of filimg, res sidence, and — 


peas mprovements prior to her marriage. In support of this position, the | 


ease of Mary EB. Funk (OL. D. Ale), and of Emma, McClurg (10 L. D., 


629), are cited. 


Those were eases under the pre- cin laws, where nei of settle: a 
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ee filing id residence were requisite before entry could be rs ae 


| Under. the homstead law, however, enéry is the first act towards secur-. — 


_. ing title, (except where the right is based upon settlement) and settle- 


ment aid residence.are not: required, until atter the aaa to enter : 
has been allowed. . | 
Under her homestead - siplleationint Ketone Mrs. Dunlap was uot 
required to establish her residence upon the land until within «six | 
months- after notice that her application had been allowed, by the 
decision of the Depar tment of March 15, 1893. 7 
She was not in default so long as her legal mpolcnaens was “pend- 
ing, ” and therefore it must be said that she had complied with the law, - 
up to the time of her marriage. As thatevent, of itself, did not deprive 
her of the right to complete her entry, she must be allowed to show a 
further and full compliance with the. law, and. upon cohig ea she may | 
secure title to the land. © | 
If, for reasons other than those herein considered, she should: be _ 
. found disqualified from completing her entry, or for any cause should ~ 
fail-to do so, the respective rights of Hamilton and of Brewer to the — 
‘land in question, must be adjudicated by. proceedings regularly insti- 
tuted for the settlement of such rights. The motions for review are — 
— denied. : 
Approved, , 
JOHN I. Haut, 
" Assistant Attorne y Gener al. 


_ | OKLAHOMA HOMESTEADS—COMMUTATION. 
_ INSTRUCTIONS. 


3 Commutation proof sabnittted under the act of October 20; 1893, should chee com- 
pliance with. law to tlie date of said proof. | 


2 Seoretar o ‘Smith to the Commissioner of the General Tad. Office, Febru- 
ary 14, 1894, ~° mex W. C.) 


‘Lam in eetaipt of your letter of December 22 , 1893, submitting for - 
my approval, draft of a proposed circular of instr actions under the act 


of Congress approved October 20, 1893, entitled “An act granting to - | 


- settlers on certain lands in Oklahoma Territory the right to commute 
_their homestead entries and for other purposes.” he 
The second section grants the right of commutation after a period of 
7 twelve months from date. of entry upon | By showing of compliance wank 
the homestead laws. . 


It is undoubtedly contemplated by such ievidiaion that the party - | 


- shall show compliance with law to the date of the offer of proof i in sup- 
port of his application to commute, and I have amended the instruc- 
tions by inserting after “ homestead settlement, ” the following: “to the 
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“date of proof? ” $0 as to read “Dy showing a ‘compliance with all the 
- laws relating to such homestead settlement to the date of proof.” | 
With this modifivation { approve of the instructions which are hore 


— with returned. 


at ee " Recisters AND RECEIVERS, 


Approved, 
 Joun I. HALL, 
| Assistunt Aittorne} y- Ge mk 


. OKLAHOMA LANDS—EXTENSION- OF TIME. FOR PAYMENT—COMMU- 
. a TATION. ~ . 


CIRCULAR. 


: DEPARTMENT OF THE “INTERIOR, | es 
- GENERAL LAND OFFICE, 
| Washing gton, D. Cy Hebewary 14, 1894. 


Kingfisher, Oklahoma and “Woodward, Oklahoma Territory. 
GENTLEMEN: Your attention is called “to the provisions of the act 


7 of Congress, approved October 20, 1893, entitled “An act granting — oF 
_ settlers on certain lands in Oklahoma Territory the right tocommute 
their homestead entries, and for other Purposes, a copy. of. which is im 


hereto attached. | 
The first section extends the time for the first payinent ae of 
the homestead settlers on the Absentee Shawnee, Pottawatomie and — 
- Cheyenne. and Arapahoe lands so that the same will not be due until. 

three years-from the date of the original homestead. entry. In carrying 


out the instructions contained i in the circular of June 8, 1893, 17 L. D. 024s | | 
you will be governed accordingly, remembering that said instructions ae 


are not applicable in cases where parties avail themselves of the priv- 
| ileges conferred by section 2 of the act under consideration. | 
Section 2 of said act allows parties who liave made homestead set- 
: tlement upon the Absentee Shawnee, Pottawatomie and Cheyenne and 
Ar rapahoe lands, and the Public Land Strip, to obtain patent therefor, 
at the éxpir aren of twelve months from the date of locating upon said 
~ homestead, by showing a compliance with all the laws relating to such ° 
homestead settlement to. the date of pr oof and paying for the lands so 
entered at the rate of one dollar and fifty cents per acre for Absentee 
Shawee, Pottawatomie, and. Cheyenne and Arapahoe lands, and one 
_ dollar and twenty- five cents per acre for lands in the Public Land Strip. 
: Applicants to purchase under this pr ovision will be required to furnish | 
evidence of naturalization, the same as in five year proor, under Sec- 
tion 20, act of } May 2, 1890 (26 Stat. pel i 
_.. Applications to pur chase, under this pecclon: will be aa upon form, 
ve 001. Such applications the register will retain in. cls office. See. | 


— section 2355, mevased: Statutes: 


- DECISIONS RELATING TO THE PUBLIC LANDS. = 51. 


A cash certificate and receipt forms 4-189 and 4:13 1, respectively, will a 
be issued, if the proof is satisfactory, and. the same will be reported — 
upon the TeeulAar abstract of lands sold. The proof and final affidavit 


in such cases, will be made upon the regular homestead blanks, modi- | 
fied as the circumstances require, and, in each case, you will reauare 7 


the. party to make an affidavit of form 4-102 c, properly modified. 


ee respectfuly, 
S.. W. LaMmorEvx, 
Commissioner. ‘ 
"hh a 
_ HOKE ee 
Seoretary ae 


| (PUBLIC—No. 5.) 


‘AN ACT Granting.setilers on certain lands in Oklahoma Territory the right to commute their home. 
; ' stead entries, and for other purposes. . s 7 


Be ‘it enacted bi y the Senate and House of Repr pieniaiives of the United States of. 
America in Congress assembled, That the homestead settlers on the Absentee Shawnee, 
Pottawatomie, and Cheyenne and Arapahoe Indian lands, in Oklahoma Territory be, 
and they are hereby, ‘g granted an extension of one year within which to make, the 
- first payment econ dee for in section sixteen of the act of Congress approved: March 
third, eighteen hundred and ninety-one,: entitled ‘An act making appropriations 
for the current and contingent expenses of the Indian Department, and for fulfilling 
treaty stipulations with various Indian’ tribes for the year ending June thirtieth, 


| _ eighteen hundred and ninety-two, and for other purposes,” and such payment may | 


be made at any time within three years from the date of the entry of such lands. © 

_ Sec. 2, That any person entitled -by law to take a homestead in said Territory of 
Oklahoma who has. already located and filed upon, or who shall hereafter locate 
-and file upon a‘homestead within any of the lands in the Absentee Shawnee, Potta- _ 
watomie, and Cheyenne and Arapahoe Indian lands and the Public Land Strip in. 
Oklahoma Territory, and who has complied with all the laws relating to such home- 


stead settlement, may receive a patent therefor at the expiration of twelve months 7 


from the date of locating upon such homestead, upon payment to the United States . 
-of one dollar and fifty cents per acre for the land embodied in such homestead: | 
. iPr ovided That homestead settlers in. the Public Land Strip now Beaver County, 
Oklahoma, may receive such patent upon the payment to the United States of the 
sum of one dollar and twenty-five cents per acre. 

Src. 3. That all acts in conflict with this act are hereby repealed. 

Reese October 20, 1888. 
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_- PRE-EMPTION—EXTENSION OF TIME FOR PAYMENT, | 
JOHN McoGRArH 
A loss of crops, through failure to secure a threshing machine, authorizes an exten- v2 
sion of time for payment, pees there 18 no want of diligence on ume part 
. of the. claimant. = | 


3 Seoretary Smith to the Commissioner of the General Land Office, February —_— 
12, 1894. Pee rem Cc 2) ae 


: I Nae considered the apiedl of aon McGrath fon your. office 
‘decision of September 7, 1892, denying him an extension of one year 


_ from December 23, 1891, because of an alleged failure of crops, in which 


to pay for the inca included in his pre-emption declaratory statement — 


No, 12,526, viz: the NW. 4 of See. 9, T. 152 N., R. 58 de Grand Forks, tie 


_ North Dakota, land district. 


His declaratory statement was made March 23, 1889, alleging aeitie. - a 


: “ment same day. -His final proof, made June 3, 1992, shows him to be 


- qualitied pre-emptor; it also shows continuous residence, and j MU PEOW Es | 


~ ments worth $200 on thé tract m question. 

‘His application and affidavit for au extension of time shows that his 

first. ‘crop of ten acres of wheat in 1889 was destroyed by frost; that his. 
. second crop, in 1890, of barley was lost becanse of his ivabiliey to find: 
a machine. to. fivesh it, on account of which he was obliged to feed it to 


his. stock; and that his crop in 1891, which was of barley, was lost for 
the same reason, and that because thereof he had no One. wun which . 


_ to pay for said land: - 
He bases- his claim for an extension of time on the provisions of the ‘ee 
a joint resolution of September 30, 1890 ee Stat., eo the pr ovisions of F 
aac are as folows— | 

- That whenever it shall appear by the filing of such peaences in he. offices of ae -. 


= ‘< woulaeee and receiver as shall be prescribed by the Secretary of the Interior that any 
‘Settler on the public lands, by reason of the failure of crops for which heisin no... 


wise responsible, is unable to make the payment on his homestead or pre-emption 
claim required by law, the Commissioner of the General Land Office is hereby | 
authorized to extend the time for such i as for not oereee ne: one year. trom. the 


7 - date when the same becomes due. - 


Under the. circular issued by your office October OT, 1890, ee L. nie , 


ALT ), and approved by the Secretary of the Interior, with réforence to... 
~ said. resolution, the manner in which an application for extension a Sa, 


time of payment shall be made is set forth as follows— 


Any party applying for the extension of time authorized by said ‘resolution will - 
be required io submit testimony to consist of his own affidavit, corroborated, so far 


as possible, execnted before the register or receiver, or some officer authorized to 


_ administer oaths in land matters within the county where the land is situated, set-— 
, ting forth in detail the facts relating to the fajlure of crops, on which he yélies to 


| . support his application, and that he is unable by reason of such failure of parent to | 


. make the payment required by law. 


oo It will be observed that the affidavit of. McGrath sees nob show any a 
aa hilure of crops for the years 1890 and 1891, On the contrary, it shows. 7 


aay 


DECISIONS RELATING TO THE PUBLIC LANDS. 88 


that a very fair crop of barley for ‘those years was produced, but was: Dee 
lost as above stated. | 
~The decision of your office appealed from holds, in Sige that 
-his inability to find a machine with which ‘to get his barley crop — 
threshed, and its loss because thereof does not bring him within the © 
provisions of the joint resolution of September 30, 1890, supra. 2 
In the case’ of Nathaniel Woodiwiss (15 L. D.,.339), it was shown . 

_ that the entryman had a failure of crops on 1889 and 1890; that in 1891 
_ his crop of one hundred and five acres of wheat was yet in the shock, 
-and on account of the uncertainty in the weather could not probably be 7 

_ threshed before the ensuing spring; that.he was unable to realize any- 
thing on said crop; had nothing from his former crop; and asked for 
. an extension of time. It was granted, on the ground that said joint 
resolution was remedial; that the regulations of October 27, 1890, pre- 


scribed the kind of evidence which should be filed, to entitle one to its _ 


_ benefits, which had been done, and that said joint resolution should 
receive a liberal construction. | o 
Again, in the case of Edward W. Sheldon, (16 L. D., 390), the same > 

ruling, substantially, was made, and it was held “that a settler who 

is unable, by reason of drouth, to plant a crop is entitled to an exten- 


sion of time within which to make payment for the land, ” ander the a 


provisions of said joint resolution. 
In the case first cited, the last crop was in nace, of (ase: on account 


| of the impr obability of getting it threshed, pocause of the ancertainty 


of the weather. - 
In the case at bar the crop was Tost, because a machine could not be 
. had. | : 


| the crop ‘was lost before sowing on account of drought. 
' In the case at bar the crop was lost after reaping on account of fail- 
- ure to thresh, as stated. In thie first case cited, there was a possibility 
of no loss whatever so far as the last crop was poneernad: In the case 
at bar, the last two crops were actually lost. : 
If i in the second case cited there was an extension pane for loss of = 
-. erop before sowing, there is no good reason apparent why it may not 
be granted in the case at bar for a loss of crop after reaping,—provided 
always, there is an absence of responsibility on the part of the settler. 
As stated in the authorities cited, said joint resolution Aig remedial 
‘and should be liber ally construed. | 
As the settler in this case has shown good faith at all Boilies, and has 


-Jn the second. case cited, the effect of the conclusion reached. is that _— 


‘complied with the regulations of October 27, 1890, as to the evidence ~~ 


to be filed to entitle him to the relief sought, it sidaid evidently be | 


> granted. 


The decision of your office of September 7, 1892, is therefore reversed. 
> Appr oved, | 
J OHN I, HALL, | 
Assistant Attor ney- Gener al. 
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GILLEN Vv. BEEBE ET AL. 


“Motion fort review and rehearing (See 16 L. D. , 306), considered and 


- zi ‘denied by Secretary Smith, February 12, 1894. 
| | PRE-EMPTION—SECOND FILING. 


GILBERT B. NETTLETON.’ 


- The validt by of a pre-emption fling that has passed to patent will not. be quiéeioned i 


on behalf of one claiming under a secund filing made by the same party. 


| _Seoretar; y Smith & to the Commissioner of the General Land 1 Office, Febres. - 
| ry 12, 1894. ee (G.0. BR.) 


On neers 20, 1873, Gilbert B. Nettleton filed his declar atory state. 
ment No. 82 for the SE.4 of the NE. 4 of Sec. 11 (not12),theE.gof 
the NW. 4 and the SW. + of the NW. 4 of See. 12, T. 2, BR. 30, McCook, ee 
= "Nebraska. He transmuted this filing to homestead entry No. 673, upon 
_. which final certificate No. 270 issued. April 29, 1878, and patent issued’ o 
-- therefor December 30, 1878. On March 24, 1884, he filed his declaratory | 
-  - statement. No. 420 for the 8. 4 of the SE. 4 of Sec. 3 and the N. $ of the 
. NE. 4 of See. 10, same township and range, and made pre. emption cash ae 
: entry No. 1014 ‘flere tor February 5, 1885. This entry was held for 
cancellation because he had orevibtisly exercised his pre-emption tight = 
"for the land first above described, and on appeal the Department,on | 
January 21, 1889, affirmed that juesment and the ne was ceanceled _ 
_ February 8, 1889, A 
fe? . appears that-the entryman mor Eeaoed the land. last aoe “iceeebed _ 
~. to W. O. McClure, on September 4, 1885, for the sum of $500. After. 
the entry was canceled, and on May 16, 1891, McClure, as such mort-— 
"- gagee, applied to have patent issued for the land, under the provisions - 
- of section 7 of the act of March 3, 1891 (26 Stat., 1095). He stated 1 In 
Phe affidavit accompanying the ap Satin that— | 


"g _ Although his mortgage deed was placed on record within a reasonable time, inthe 


county where said land was situated, that he was never made a party to any action 


° "to set aside the final receipt issued to Nettleton to his knowledge, and that no notice 
Of suspension. or defect in said. title was ever received. by him from the land office, or. 
ee from. any one, nutil recently, and that he was never granted an opuoriantty, to appear 
_ and defend his equity in said land. | | 
| He also charged Nettleton with doing all he could to. aid i in the can-. 
_. cellation of said entry. = 
- Your office, by: decision dated ‘Agiil 12, 1892, ‘dewicd the motion for 
reinstatement of the entry- and its. confirmation under said act A. 
- motion for a review was thereafter made, and your office, by decision —_ 
— of October 27, 1892, adhered to its former ruling, and further stated — 


~ that “N attleton’s cash entry No. 1014, having been canceled by depart- 


i mental order, this office has no jurisdiction in the matter,” and that 
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_ McClure’s remedy “lies in an application to the honorable secretary for. 
a reconsideration of his case.” 


It appears that after Nettleton’s entry was can aie’, and on February 
~ 13,1889; Joseph I. Grundy filed his declaratory statement for the same 
tract, nd, on J anuary | 7, 1892 , he transmuted the same to a homestead. 
_ entry, 7 ; 
© Tn pursuance of the sieposcien contained in your. office letter of | 
October 27, 1892, McClure has filed a motion for a reconsideration of 
said departmental decision of J anuary 21; 1889. oh 2 


One of the grounds: assigned for such reconsideration is: If this applicant could Ps 


be allowed a hearing, or had he been allowed to show cause at the time why said 
entry of Nettleton should not be canceled; he could have shown that the first filing © 
of said Nettleton was eee illegal and not al bar to a aabscazent ree filing on 1 the : 
tract in dispute. | | . 

_ There is no pretense at showing it in hae way Nettleton’s first aling 
was clearly illegal and not a bar toa subsequent legal: filing.” His 
_ first filing was changed to a homestead entry, and he received patent 
for the land covered thereby. The Department held, in the decision 
complained of, that “The right to make pre-emption filing can be 
exercised but once, and such right is exhausted though the filing be 
subsequently transmuted. into a homestead entry.” u Alfred i San- 
ford (6 L. D., 103). ; = 

When a claim: is | anitieied by : a filing , and satan is yaya to the 
settler for the land embraced therein, 10 one will be heard to allege 
the illegality of that filing, in order De renger valid an entry. which: is 
based on a second filing. 

There is no sufficient reason given “for: a ‘reconsideration of said 


-. departmental decision, and the alleged newly discovered evidence, 


even if properly before the Peas could not cuenee the results . 
already reached. her 
‘The motion is accordingly denied. 

Approved, 
JOHN I. HALL, 
_ Assistant Attorne} y- General, 


HOMESTEAD CONTEST—SPECULATIVE ENTRY. 


EGERT ». JONES. 


| An entry. must be held speculative i in character, where it « appears. to have been made 


without intent to establish and maintain residence on the land in good faith, 
but to avoid compliance with the statute in such Pespecly and secure thereby & 
tract of special value. 


Beoretars Ye Smith to the. rcs of the General Land Office, Febru-— 
ary 12, 1894. : | (Hi. M. ‘R.) 


“I have considered the case of Charles D. ‘Egert Vv. Dawes R. 
Jones, on appeal by the former from your office decision of | March 18,. 
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ve : “1392, sustaining the ruling of the register and receiver. in allowing the iw a 


entry. of Dewoody R. Jones, Seattle series, for the NE. 4 of the NE.4— 


of See. 31, and the S. $ of the SE. 4 and the SE. 4 of SW. 4 of See. 30, - 


Lt. 18 N., BR. 10 W. , Olympia, land district, Washington. _ 
.  . The register and receiver at Olympia rendered their decision adverse 
— to the plaintiff,-February 2, 1891, and an appeal was taken March 12, . 


4891, and that decision was sastaired by your olfice decision of March oe | 
Bg 18, 1892, | 


| ‘The seobed shows that eee RB. Jones made entry for this tract 
‘September 5, 1888, that shortly thereafter, in. October‘ following, the 
| early por Hon of tlie month, the said Dewoody R. J ones was nominated : 
by one of the political par ties for the position of county aLCatOR au - 


that, in November of the same year, was duly elected. 


- On the 24th day of February, 1889, Jones went on the land, icine | 


. prior to that time had a house built by one in his employ, ‘and from 7 
. that day up to about. March 3d, with the exception of one night, staid 


upon the said tract; upon the 4th day of March he assuined his duties — 


as county auditor at the county seat. Affidavit of: contest. was filed 
J anuary 27, 1890, Prior to going to the county seat, he opened up a 


trail to his ent, and. had about ten acres sous and blested a uals 
portion thereof. - 
The evidence. further shows that the said Dewoody R. i ones had | 


ae hoon considering being a candidate for auditor -prior to making his 


entry upon the 5th day of September, 1888, and that soinetime during 


this month, subsequent to making his entry, he consented to become Z 


- the sinnidate of his party, and the evidence shows that though his. 
immediate predecessor in the office belonged to the opposite par ty, that 
- the county was considered safe for his party. In addition to this, there — 
is evidence from Jones himself that indicates that he was aware that a — 


company was about to lay outa town near this claim. This, I think, _ 


is sufficiently shown by his going up to this neighborhood to make 
am entry upon another tract, his race back to Olympia to the land office, 

and, upon finding that Mr, Emerson, the President of the Company, — 
was there before him, by his selection of this tract from au Cxamunauon : 
of the records of the land office. | 


His wife refused to move on the land. nen é6 going into. re 


office, he visited the land in question three or four, times in the year 


- - 1889, and in all, prior to. this contest, spent about fifteen days upon ~ 7 
his hee He employed a man at $35 per month who built the house — | 
7 and did the clearing already mentioned. In all, the improvements he 


put upon the tract, am ounted prior to this contest, to about $875. It 


-is further in evidences that in the interim, up to the filing of this con- - ae 


test, the town of Grays Harbor City had been laid out, and that the 


ye limits of the town come close to the tract in question. — - eee 
- The affidavit of contest of Charles D. Egert, after wating? forth his. 


oe personal acquaintance with the land, alleged. that Dewoody R. Jones - a 
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el cqgieliy abandoned said tract; tnat said tract is not settled upon 
and cultivated by said party, as required by law, and. is now. in its 


natural wild state, and that said party has never established his resi- - 


dence thereon, but oe said entry for speculative and fraudulent pur. | 
“poses. ” | os 
| Jones’ term of office expired January 1, 1891. The only question. in 
this case, it appears, is, whether the acts of Jones, from the 24th of 
February, 1889, to March 3, 1889, constituted such a residence as is _ 
contemplated by the law, and in order to determine this it becomes | 
necessary to pass upon the question of the good faith of J ones, | 
_ As the law contemplates no fixed period as of the essence of resi- — 
_ deuce, it follows that it is established the moment one goes upon the land, 
with the intent of making an immediate segregation of the tract for a 


home. But the intent must go hand in hand with the acts of settle- = 


ment. Did he have. the intent? Was he actuated by good faith? 
A careful review of the testimony shows that Jones, whilst consid- 
- ering being a candidate, made the entry. He was doubtless aware that 


_ absence from the homestead, caused by official duties, was excusable ; 


- under thelaw. He was also presumably aware that he had six months 
from date of entry in which to make settlement. In other words, he 
would not have to make any improvements upon the land until after 
his election in November, and then he would be relieved from continu-_ 
ous residence by the duties devolving upon him as county auditor, and. 
_ when we consider, in addition to this the speculative feature of this’ 
entry, as shown by hig knowledge of thé fact that a town was to be 


_. built near the land, his race to ‘Olympia, and. his entry of this land . 
from an inspection of the records of the local office, though, he pre- 


ferred another tract because it lay near to the proposed town, coupled 
with the further fact that he waited until only a few days before he 


went into office before he made settlement, leads ine to believe that he 


did not act in good faith, but proposed to make entry with the intent 
to secure a homestead, wiehont being put to the personal i inconvenience 


of keeping up a coutinuous | residence, by reason of ‘his office. It will = ; 
be borne in mind that his wife did not go upon the land, and whilst. a 
- none of these several facts in themselves would be sufficient to indicate 


a lack of lawful intention upon the part of the defendant, nevertheless _ 
when they are considered altogether, they make an unbroken chain 
which Jeads one to the conclusion that the settlement wus not made in 


a good faith, and that the entry was, from its incipiency, speculative. 


--It thus follows that the decision appealed from was in error, and the 
same is hereby reversed, and the ane of Jones will be canceled. 
_ Approved, © | . : 
— JOHN LI. hee! 
Assistant Attorne s General. 


on 
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; MINERAL ‘LAND- -PHOSPHATE-HOMESTEAD. 
Gary. «. Topp. | 


: ~ Land chiefly v sidablé for ahonphace deposits i 1s mineral in character. | . snate 
A homestead entry, made with the knowledge that the land embraced therein col- 
. tains a. valuable eepasye of phosphates, i is. illegal, and must be canceled. | 


Secretar; y Smith to the Commissioner of the. General Land Ofc, Feb- 
—  puary 12, 1894, - a |. WwW.) 


| On SusaneN 18, 1889, Clarence C. Todd mand homestead. entry (No. 
19,502) of lot ‘No. 3, and the E. 4 of the SW. 4.and the SW. 4 of the 
SW. 4 of Sec. 11, T. 18 S., R. 19 E., at Gainesville, Florida. 

On May 29, 1890, Thomas R. Carey filed an affidavit of contest 
against said entry, alleging ‘that said. lands are chiefly’ valuable for 


: ‘mnineral deposits, to wit: for valuable’ deposits of phosphate of lime.” | 


Said affidavit was: on August 16, 1890, duly corroborated, when evi- - 
‘dence was also furnished that the “ Aunidor mine” nae Eee located,” 


a embracing said land. a. 
. A-hearing was ordered . for Gcmnet 1, 1890, upon aid Miepations o, 


when the parties appeared ; and then aad at several dates thereafter, : 


“ “submitted testimony. The local officers found that Todd’s entry should oe 


| -becanceled: Todd appealed, whereupon by decision dated April 2,1892, 
3 _ your office reversed the ruling below and dismissed Gary's. contest. : 

- - From this judgment Gary appeals here. ‘i 
‘Todd went on the land some time in Roronios 1889, made sonia.” | 
i, “clearing and by March 1, 1890, he had a house completed i in which he | 
. has since resided. The tract in. question is worth $100 an acre for its 
oe phosphate and is second class pine land, worth $5 an acre for agricul. 

tural purposes, and the evidence shows that at the. time of his said — 


settlement Todd knew the existence of phosphate on the claim. : 
‘The out- cropping of phosphate rock thereon is in. plain view from — 

the public road, which runs through it. Several witnesses testified . 
that. they knew. of the existence of phosphate on the land in August, 
1889. Todd told W. J. Abston, about a week after he made his entry, 
that the land was “covered with phosphate,” and offered .to sell to him 
for $1000. He also told P. J. Peacher, whom he met on his way home 
from making his entry at Gainesville, that there was phosphate rock | 
on the land, and offered to sell to him for $3000, and afterwards refused . 
_ that price. At the time the entry was made it began to be known that 
_ this and other land in Citrus county was phosphate land. An eighty- 


acre tract in an adjoining section had been sold for $15, 000, on account - 


of its phosphate and before November, 1889, there was a eood deal of 


. excitement in that county on account of the ‘phosphate discoveries, 


_ Todd, being thus aware of the phosphate. on the land, his entry does — 
not. come within the eee of the act. approved. October 1 1, 1890 (26 


DECISIONS RELATING TO THE PUBLIC LANDS. - 59 


“Stat, 663) entitled en act for the protection of actual settlers who . 
have made homesteads or pre-emption entries upon. the public lands of - 
the United States in the State of Florida upcn which deposits of phos- 
phate have been discovered since: such entries were nade.” | 
This act. reads as follows: ie | 


That any person who has in good faith entered. upon any iguds of the United : 

: States i in the State of Florida, subject at the date of said. entry to homestead or pre- 
emption entry, and has actually occupied and improved the same for the purpose - 
of making his or her home thereon, under the homestead or pre- -emption laws, prior 
to the first day of April, anno domini, 1890, shall have the ri ght, upon complying: 
with the further requirements of the law, in other respects, to complete such home- 
stead ‘or pre- emptiou entry, and receive a patent for the lands so entered, occupied | 
and improved, notwithstanding any discovery of phosphate. deposits upon or under 


the surface of any of said lands after such entry was made: Provided, That the — 


entryman had no knowledge of the existence of such phosphate. deposits upon the. 
Jand which is the ee of Suen omnes ab the date when the settlement thereon: 
was made. — 

The validity of Todd’s entry must acdordingly be determined ey the. 
provisions of the homestead law, which prohibits “entry and settle-— 
ment” of mineral land. The entry in question is an original home- 

| stead entry, consequently the case at bar differs. from that of Harnish' _ 
».- Wallace, 13 L. D., 108, cited in the decision appealed from wherein 
it was held that in order to defeat a final entry, it must be shown anaes 
- Inineral was known to exist at the time of such entry. 7 
Prior to the initiation of Gary’s: contest, Todd had not submitted. 


proof nor had final certificate been issued upon his entry. TLe minerak | 


character of the tract, (and land chiefly valuable for phosphate deposits. 
is. undoubtedly mineral) is as we have. Bee, established. ‘by. the evi- 

dence. 
- It follows that Todd can not be permitted to pursue his entry. For an: 


original homestead entry is not such an entry as can be properly called a ae 


sale until it has been completed in accordance with law, and before the : 
issue of final certificate is open to attack on the ground that the.Jand 
- embraced therein is mineral in character. Jones v. Driver Ge LiecD., 
514); Dickinson v. Capen, on review, (14 L. D. 426), | 
~ Your judgment dismissing. Gary’s s contest is reversed and Todd’s. | 
entry will be canceled. Oe | hn _ 
Approved, | | 
JOHN I. HALL, 
Assistant Attorne, Y- General, | 
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ands Sabina within the feria: of the grant to this company, aac paar) by the _ 
— right of Indian: occupancy at the date thereof, are not excepted thereby from | 
the operation of the grant, but pass thereunder subject to such tight; and the 
'.. certification of such lands, aiter the’ extinguishment, of une Indian right of | 
| occupancy, isduly authorized, | | | 
Lands found within the limits of a technical Tndiain: jones ation at the date when 
the grant to this road becomes operative, are excepted from said grant; -and pro- 
ceedings should be instituted-for the recovery of title where. lands occupying : 
such status have been certified or patented 1 und er said er ant. , 


Secretary y Smith to the Commissioner of the Goner al Land Office, ne | 
. 12,1894, 0 (P. J. 6.) 


| On J as 17, 1886, a ieteee was transmitted He om your Sige to the Sec- ~ 
Z retary of the Interior, with accompanying documents, relating to cer- 
tain lands lying in the Lakeview, Oregon, land district, which had been | 
theretofore certified to the governor of that State, or. patented to the. 
Oregon Central Military Road - Company, with. ihe. recommendation — 


e that the Attorney-General be requested to institute proper proceed- 
o. +. Ings to recover. whatever title may have been ere oy such oe a 
or certi fication to the land described.” 


It-appears that on July 2, 1864 (13 Stat., 355), ito aie in the Suenne * 
_ tion of a military wagon road from Eugene city by’ way of the middle — 


fork of the Willamette river and the most feasible pass in the Cascade | - 


range of mountains, near Diamond Peak, to the eastern boundary of 
the State,” Congress granted to the State of Oregon alternate sections 
_of public land, designated by odd numbers, for three sections in width 


% ‘on each side of said road: all lands theretofore “ reserved to the United 


_ States by act of Congress, or other competent authority, ” being excluded. _ 

from the operation of Sana act, except so _ as to ‘grant the right of 
7 way through them. | 4 ; = a | ae 
The act contained no. provision ‘for indemnity lands; nor 6 filing 

maps of general. or definite routes, and withdrawal thereunder: nor for 
issue of patents, But authorized. the said lands to be disposed of ‘by ~ 
the legislature of the State for the designated purpose ; and the sale 
of thirty sections; and upon. the certificate of the governor that ten 
continuous miles of said road had been completed, other thirty sections 
could be sold; aud so on until the entire Toad was. scommpieten, which 7 
was to be accomplished i in five years. : | 

On October 24, 1866, the legislature of the State piter ed the grant : 
‘upon the. Oregon Central Military Road Company. - | 
| By act of December 26, 1866 (14 Stat, 239), a ‘grant of. daomuley 7 
| lands was made, to be selected from the odd. numbered sections “ not 
! reserved or otherwise appropriated, a within six miles on each side of ae 


i the road. 
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_. By act of March 3, 1869 (15 Stat. , 338), the time for the completion 
of the road was extended to July 2, ‘1872, | 
By act of June 18, 1874 (18 Stat. , 80), patents were to be ‘aeued for 
said-lands, when it was shown by ine certificate of the governor of the. 
State that the road had been constructed and completed. 
On July 27, 1866, the governor certified that the first fifty miles from. , 
Eugene City eaatwar dl were completed. On Noveinber 26, 1867, he 
certitied that forty-two miles further were completed ; and on January 
12, 1870, he certified that a map ot the entire line of said road had been 
filed in ne office and that said road was fully completed. | 
It is not stated in said letter whether any map of said road was filed - 
in your office, or whether any withdrawal for the same was nade. The 
records of your office seem to be somewhat in confusion in this respect, 


_ but from a careful examination of them it appears that a map of said _ 7 c 
road. was filed therein March 17, 1869, and withdrawal made of the . 


lands within the. granted limits. ae from Eugene City eastward to 
‘Warner Lake, May 18, 1870, which withdrawal was received at the local 
office 3 May 30, 1870. This seems to be the first withdrawal; and. it 
probably was nde on the map transmitted to you by-the governor, in 


| his letter. of January 12 » 1870, with his certificate of the final compe _ 


- tion of the entire road. | | 
By act of Congress, approved 1 March 25, 1864 (13 Stat. 131), the Presi- 


| _ dent was “authorized to conclude a treaty with the Klamath, “Modoc . 
- and Snake Indians in South Eastern Oregon, for the purchase of the 


country occupied by them,” and the sum of $20,000 was appropriated 
‘for the purpose of carrying out the provisions of said act. 
In pursuance of the provisions of this act, on October 14, 1864, 
‘treaty was concluded between the United States and said Tadiaae: 3 
was sent to the Senate, and, on July 2, 1866, after two verbal amend- - 
ments, ratified by that body; as amended it was approved by the | 
‘Indians December 10, 1869, and proeimne’ by the President on Heb : 
~ruary 17, 1870 (16 Stat, 707). 

By this treaty the ees ceded to the United States “all their 
right, title and claim to all the country claimed by them” within desig- 
nated boundaries; provided a described tract, within the country 
ceded, should be set apart and held as a reservation for them; and 
they agreed, upon the ratification of the treaty, to remove upon said 
reservation and remain there;. they were to have exclusive use of the 
same, save that the right of way for pEDAC: roads and railroads was. — 
reserved. 


The route prescribed i in the act of Congress from Eugene City, along. . 


the Willamette valley to a-pass in the. Cascade mountain’ near Dia-. 
mond Peak, brought the wagon road to the western line of the lands 
claimed by the Indians. To continue the road to the eastern boundary 
of the State necessarily carried it through the Indian country; and the 
company nena: the aoe as probably. the most feasible route, 


~ 
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ae | Jeeated the line of thi road s SO that: it traversed diagonally the adit | 
~ country, and for some sixty miles or more this reservation; and within — 


: its six miles granted and indemnity limits embraced more than one-half. 
of 1 the land upon said reservation fit for grazing or cultivation. | | 


ao _ It appears that when this matter was received at the Department iy? & 
.° was thought advisable, on suggestion of counsel, to hold it up pending 


- contemplated legislation, whereby the questions presented might be 


. fully determined. Accordingly, the matter has rested in. abeyance, 


but, inasmuch as the subsequent legislation and litigation. have not, — 


3 _in my opinion, settled the questions suggested by said letter, it ine : 
7 deemed expedient to take up the matter and have it finally disposed of. 


Under the act of March 2, 1889 (25 Stat., 850), providing “for the — 
- forfeiture of wagon-road. eau in the State of Oregon,” the Attorney- 


General of the United States caused an action to be instituted for the = 
oe ‘purpose of forfeiting the particular grant. under consideration, which a 
WAS finally decided adversely to the government upon the issues preé-— 


a sented (United States v. California and Oregon Land Company, 148 


U.S. 31). But, for the reasons given in the recent case of. The ~— 
Dalles Military Road Company (17. L. D. , 482); which I deem anneces-— - 


_ ‘gary to repeat here, I do not think the issue: suggested by the letter of — 


_/.. -your Pec was’ involved in or decided by the supreme court | in. 


a that case. | - 

It is stated in said letter, that on April: 21, and December 8 1871, | 

~ lands were certified tothe Stateon account of the road grant, in the | 

_ three and six miles limits thereof, and within the Indian country, out- 
"side of, and also inside of, said reservation; and that on July 10,1883, 
jands similarly situated, in the three miles limits, were patented. to the | 
- Road Company. ‘It is in relation to lands within the Indian country, : 


“but outside of said reservation, as well as to lands within said reserva- = 


tion, that the recommendation is made. a 
As to the lands in “the Indian country” outside of the reservation, é 
[ can not concur in the recommendation. I do not think there can be 


any doubt as to the right of the road to these lands. The presént case, 


‘in this respect, is very much like that of Buttz.v. Northern Pacific Rail- 
road, 119 U. S., 55. There, as here, at the time of the passage of the — 
~ granting act to the road, the Indian title was not extinquished to the | 
lands through which the road would necessarily pass. But as ele; e 


court say: 


That fact did not prevent the grant from Congress from ane to pass the fee 


a of the land to the company. The fee was in the United States. The Indians had 


merely a Tight of occupancy, a right to use the land subject to the dominion and con-. ; 


trol of the government. The grant conveyed the fee subject to this right of occu- 
' -paney. +The railroad company took the property with this incumbrance. The right 
. .of the Indians, it is true, could not be interfered with or determined, except by the 


United States. No private individual could invade it, and the manner, time, and 


conditions of its extinguishment were matters solely for the consideration of the. gov- i. 


oe ernment, and. are not open to contestation i in the judicial tribunals. | 
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It results, then, that the fee in said lands passed’ under the, grant, | : 
subject to the Indian right of occupancy. This right as to the lands me 


outside of the reservation was extinguished at the latest on February — 
~ 17, 1870, ‘when the tr eaty was pr oclaimed and the right of the grantee 


to ‘the lands in question at once became complete, unless it had selected 
other lands in lieu of them. This does not appear. On the contrary,” 
these lands were claimed, cer tified to the neice or patented to the com- 

_ pany. 2 

No question arises here ¢ as to the attachment of the grant. at the time 


of the (lefinite location of said road. In fact, in contemplation of law 


‘gaid road was not definitely located prior to the filing of the governor’s - 


' certificate of its completion and the accompanying plat, January 12, _ 


_ 1870, following which a withdrawal in granted limits was made May 
30, 1870, when the granted Jands for the first time became identified. 
(Rees v. Central Pacific R. R. Co., 5 L: D., 63.) The granting act pro- | 


vided that the grantee shall receive its lands as the completion of the 


- road ig certified, and, of course, its lists filed, examined and approved; - 
and the act of June 18, 1874 (supra), achoriges the issue of patents, 
_ when the road is aowe by certificate of the governor to be completed, 
as fast as the lands may “be selected and certified.” None of the lands | 
were certified prior to April 21, 1871, which is a year after the Indian 
title was extinguished as to the lauds outside of the reservation. For 
. these reasons, I must decline to concur in | the recommendation of your 
predecessor ‘as to said lands. , 
As to the lands within said reservation, which it 1S stated have like- | 
wise been certified to the State and patented to the company, a differ- 
ent state of facts exists. The same treaty which extinguished the 
Indian title of occupancy, to. the outlying lands, and gave to the road, 
at the time of its completion, an unincumbered right and title to the 
same, expressly reserved. and preserved the Indian right of occupancy 
-in and to the land in the declared reservation. In other words, as to 
those lands. the Indian right.of occupancy has not been extinguished 
and was not intended to.be extinguished; and as to those lands the ~ 


company took title under its grant. for the right of way only. This 


| right of the Indians the court declares, in the extract made before from 
-its opinion, can not “be interfered iui: or deter mined,. except by the 


' United States.” The United States has not interfered with it and does 


not at present propose to interfere with it. Nor will it allow private 
individuals to interfere with it, as would be the case if the action in 
‘certifying and patenting said lands were permitted to stand. | 

AS an. incident in the case, it is to be noted that the grant to this 
road was at first for three sections in width on each side. -This errant 


was accepted by the State and the company. After the treaty with ae 


_.the Indians had been made, whereby they declined to relinquish, title 
to the whole country, claimed by them, and the government had pledged . 
its faith to reserve the described tract for their sole occupation and 
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: use, ee trom ‘the. imieton of white men; at six > montis : after the 
Senate had approved and ratified said treaty, Con gr ess passed the act 


eo granting indemnity for lands that might be lost in the construction of 


» theroad. It is a fair inference that. this indemnity grant was made to 


- protect: the company from loss, because the Indians declined to relin- 7 
quish the whole of their land. | : : 
In view of all the facts, I think the recommendation as to the ands | 


| lying within the reservation a proper one, and as, at present advised 


- approve it. You will therefore notity the Oregon Central Wagon- -road — 


a Company to show cause, within thirty days after service of the notice, 


why proceedings shall not be taken in accordance with the act of March 3. 


1887 (24 Stat., 556), to- secure the restoration of said lands. After the ve 


expiration of the time fixed. in such notice, you will then certify up 
such lists. and with them any showing made by the company, with OUe 


opinion thereon. 


.. Approved: | 
JOHN I. HALL, 
Assistant Attor NE y General. 


‘PRIVATE CLAIM—SPANISH GRANT-LEAGUE SQUARE. 
‘TERESA Roprieunz. - 


The term “league. square” as used i in. the act of May 23, 1828, confirming certain 1 Span. | 

ish private claims in West. Florida and East Florida, contemplates the same area 

described by such term in the prior acts confirmatory of oo oe in West: 
Florida and Louisiana, and means 6002. 50 acres, | 


: Seeretary Smith to the Commissioner of the General Land Office, Feb- 
7 ruary 12,1894. °° SL Bh) 


| On pul 3 1890, your office rendered. a ecinion: in the matter of the: | 
above entitled claim, declining to issue a patent thereon, for the reason, 


as stated, that the same had never. been. confirmed. ‘An appeal by. the 


heirs of Teresa Rodriguez brings the matter to this Department. | 
The lands within the limits of this grant have been. surveyed in Twp. 
~ 198., Rs. 28 and 29 E., in Florida. The claim. was presented to the - 


4 board of land dotiinissionars’ in Florida for 9900 — “acres, and contains, 7 


according to said survey, 0426: 82 acr es. 

- Briefly stated, the history of this grant is as follows: 
—- On October 18, 1815, one Miguel Marcos, first ser geant and sub- Tees 
tenant by Brose of bie First. Corps, Royal Artillery, detached to the 


_. ¢ity of St. Augustine, petitioned strado, the then ‘Spanish Governor = 


of Florida, togrant him “in absolute pr operty” 5900 acres of land, whieh _ | 


oe was vacant, on the two banks of a creek, which comes from the west and - | 


discharges itself into the river St. J ohn, about two miles to the north — 


of a lake known as “Long Lake,” a and the mouth of said creek, called 3° 
a aie Spring.” 2 eG fe : 
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‘The petition was based on the military and public services of the - 
petitioner, especially . during the rebellion of 1812, and the further — 
ground that he was married. and charged with children. | 

On the same day the petition was presented, viz:. October 18, 1815, 
Estrado issued the following decree with reference thereto: | a 

Let there be eranted to the interested, on the terms which he solicits, the lands 
_indicated in this memorial, in virtue of the several ‘royal orders, which anther ize to 
that effect; and that he may be able to prove this concession -in any event, let. the 
“necessary certificate be delivered to him from the Secretary's s office. 

(Signed) | | 7 | EsTRADO. 

On December a 1823, Teresa Rodri iguez, widow of the petitioner 
and grantee, pr esented said claim to the board of land commissioners 

created by law to ascertain claims and titles to land in Florida. 
On December 16, 1825, said board rendered the following decree: 

The. board having ascertained that the foregoing is a valid concession for the 5,500 
acres of Jand made to J Pere Marcos, do therefore recommend it to pone for 
confirmation, | ; : , a & 
and said claim was on the same day reported to Con gTess fot confirma- 
tion. 3 

All of the pro codes herein ‘referred to are found at page AT1, of ° 
Vol. 4, of Green’s American State Papers. In the petition for confir- | 
mation of said claim, filed before the board of land commissioners, by 
the widow of Marcos, it was stated that the claimi had never been sur- 
veyed. No survey was, in fact, made until 1850, when the number of - 
acres contained therein was nen to be as anode stated. 

The matter was brought to the attention of your office by the urgent. 
insistence of the widow and heirs of Marcos, for the issuance of patent 
on said grant, which resulted in your office decision of April 3, 1890. 

It was urged before your office by the grant claimants, that said grant 
was confirmed by the first section of the act. of May 23, 1828 (4 Stat., 
284), the argument being that the grant contains a less quangiey than a — 
 “deague square.” 

The construction placed on cd first section by your office is, that 
the league therein mentioned must be understood to mean a Spanish 
league, and that a league square by that measurement would contain 
| ‘4,438.68 English acres; that as this claim had been surveyed so as to 
include 5,426.82 acres, cli was in excess of a Spanish league by 988.14 
acres, it aia not come within the confirmatory provisions of section one 7 
of the act of May 23, 1828, supra. 7 , i 

-The provisions of that secrion are as follows— 


| That the three claims to land in the district of West Florida, contained in the 
_ report of the Commissioners, and numbered four (4), eight (3), and ten (10), exclud- 
ing from the latter the land contained in certificate, and in the plats A. and-C., and 
. the claims contained:in the reports of the. commissioners of East Florida,. and in the © 

. peports.of the receiver and register, acting as such, made in pursuance of the several 
acts of Congress providing for the settlement of private land claims in Florida, and _ 
recommended for confirmation by said colnentoners, and by the register and. 
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— €eceiver, be, and the. same. are. hereby, confirmed to the extent ee the quantity eon- 
tained in one league square, to be located by the claimants, ov their agents, within 
the limits of such claims or surveys filed, as aforesaid, before the said commissioners, 
or receiver and register, which location shall be made within the. bounds of the 


‘original g eraut, in quantities of not less than oue section, and to be bounded by sec-. | 
. ttional lines. 


In connection with the section quoted, should be considered the sec: ‘ 
ond section, which provides as follows— 


That no more than the quantity of acres contained in a ieee square, shall. be 


oe confirmed within the bounds of auy grant; and no confirmation shall be effectual 


until all.the parties in interest, under the friginnl grant, shall file with the register 


and receiver of the district where the grant may be situated, a full and final release - 


of all claim to the residue contained in the grant; and where there shall be any 
_ minors incapable of acting within said territory of lovids, a relinquishment by the 


‘egal guardian shall be sufficient; and thereafter the excess in said grants, respec- | 


tively shall be liable to be sold as: other public lands of the United States. 
- The question involved turns very largely upon: the construction. of 
- the sections quoted, with reference to the meaning of the Ce presslou ab 
- “league square.” ? 


Another question which presents itself, and which for. convenience is _ 


7 here stated, is, that the sixth section of the act of May 23,1828, supra, 


e provides that all claims to land within the territory of Florida, fora’ 


greater amount than that confirmed by the sections quoted, shall, on — 
‘the petition of the claimant, be received and adjudicated by the judge 
of the supreme court of the district in which the land lies. And sec- 
“tion 12 of said act provides, that any ‘such claim not brought: before 
— gaid court by the claimant within one year from the passage of said. 
act, and if so brought, shall not be finally disposed of, on account of 


ae _ the delay of the Catia within two years, shall be forever barred, | 


both at law and in equity, and no other proceeding, either at law or in 
‘equity, shall ever be sustained thereafter in any court whatever. - 
Hence, it would appear that if this grant does not come within the con- 


.. firmatory provisions of sections one and two of said act, and no pro- - 


_ qeeding’s have been instituted under section six of said. act (which. evi- 
dently have not been done) it.is forever barred by the vee of 

‘section twelve. (Jesse Fish, 16 L. D., 550.) | | : 
- What did Congress mean by the expression, ‘a league square,” inthe 
7 ‘sections quoted, for it is only by ascertaining the legislative intent that. 7 
the correct interpretation of that expression can be. reached. | 
A careful and diligent search through the supreme court decisions - 
| with reference to Florida and Louisiana private land erants, has failed 
to reveal any decision of that tribunal on the question involved. It. 


| ‘appears to be a new question for judicial investigation, and hence not . - 


only of unusual interest, but of unusual importance as well. 

It is proper to remark in passing that the act in question is not one — 
‘that confirms, or attempts to confirm, any grant or grants as made; 
. were it such, the area of those grants would have to be determined by 
the same measurement used by the government making: pen 
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This proposition is too well established to require a reference to | 
authority in support of: it. = | 

This act therefore is independent ‘and original jepaiasion by Con- 
gress, with reference to the private grants therein mentioned, -not 
because of. any treaty obligations or in compliance therewith, but - 
manifestly for the purpose of quieting the disturbed conditions then 
existing in Florida with reference to unsettled and unconfirmed private 
claims. Without reference to the quantity of land originally-contained 
in said grant as made, Congress seeks to confirm all those mentioned 
in the act to the extent of a “league square,” and no-more, and in 
determining what that extent is, the rule mentioned as obtaining in 
the confirmation of grants as made, does not of necessity control. | 

One of the rules laid down by Sutherland for the ‘construction of 
statutes is as follows— | | | | 
* Primarily—that is, In the absence of aaptine in the context to the sie 
common or popular words are to be understood in a popular sense; . . . . and 
technical words, pertaining to any science, art or trade, i in a technical sense. 

If the words of the statutes are of themselves precise and unambiguous, then no 
more can be necessary than to expound those words in their natural and ordinary — 
‘sense, 25. They should be construed with reference to their generally 
~ accepted meaning at, the time of the passage of the act, and if re-enacted, will be - 
deemed to be adopted in in their original sense. (Sutherland ou u Stat. Const. , Sec. 247. ) 

- Again— 7 | 

Words in common use and not achaieally stploy oa in a statute which i is ; intended 
to be understood and practiced upon by the people, should be coustrued according 
to their popular meaning; that such was the intention of the legislature is the only 
intendment that ought to be adopted. (Id., Sec. 251.) — | 
The word “league” used by Congress in the act has a well known 
English and American meaning. Webster defines it as follows-—“A 
measure of length or distance equal in England and the United States. 
to three geographical miles; used chiefly at sea.” 

It is defined in the Century Dictionary as—* An itinerary unit not 
now in English use except as a marine league.” 

Worcester says of it that—It it is a measure of distance ae | 
chiefly in reckoning distances by sea, being three geographical miles, 
or about 3.45 English or statute miles.” . 

It is evident, therefore, that the word “league” in the. English and 
American sense, is a technical word, pertaining to the science of navi- © 
gation and nautical measurements, and under the rule above quoted 
‘must. be understood and appliedin that sense. Soapplyingit, the con-— 
clusion cannot be escaped that Congress did not use the word “ league” 
in the English and American sense;: otherwise, it would be in the atti-. 
tude of directing the ascertainment of land areas by nautical measure- | 
ment. Hence we must look further to ascertain the legislative intent. 

Another rule for the construction of statutes, applicable to the one 
under discussion, is stated by Sutherland as follows— 


In order to ascertain the purpose or intention, if it is not clearly siaaee in a | 
statute, or that such purpose or intention will be carried into effect, the court will | 
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. (as notice of itis history of its times Sy hei it was enacted. Thi is “needful in the ia 


construction of. all instruments to read them in view of all the surrounding facts. 
To understand their purport aud intended application, -one should as far as possible, 


be placed i in a situation to see the subject from the maker’s standpoint, and study 


his Janguage with that outlook. , Sti atutes are no uaa Sutherland on Daa, 


 Const., Sec. 300.) 


his rule is cited by the supreme court: in hes case of the United : 
_ States v. Union Pacific Railroad Company, 91 U.S. .5 62, the court say- 
ing, with reference to the construction of statutes, that “courts may — 


a with propriety recur to the history of the times when it was passed ; 


and this is fr equently necessary in order to ascertain the reason as well — 

as the meaning of particular provisions in it.” | “ 
- Again, the principle is laid down in the case of the Uitied Sites: v. 

_ Freemen, 3 How., 556, that “statutes relating to the. same person or. 
_ thing, or the same class of persons or things, should be taken into con- 


sideration in construing a law.” Applying these principles, it will be | | 


“remembered with reference to the history of the times when the act 
under consideration was passed that Congress at that time and. for a . 
quarter of a century prior thereto had been engaged in the adjustment 
of private land claims in the Territory of Louisiana acquired by the 
treaty of April 30,.1803,-from France. From 1762 to October 1, 1800, 


that vast territory was. owned by Spain, and a vast majority of che, = 


private land grants. that under the treaty of April 30, supra, were to 
be protected by the United States, were Spanish grants. It is also a 
well known historical fact- that, with the exception of the period | 
between 1736 and 1783, when it belon ged to England, Florida from 1536 © 

to 1819, when it was purchased by the United States, was a Spanish 
possession. From 1783 to 1800 then both Florida and- Louisiana 


belonged to Spain. From 17 62 to 1800, a period of thirty-eight years, _. 


all the grants made in Louisiana were Spanish grants, and from 1783 
to 1819, a period of thirty- ‘Six years, all the. grants m made in Florida. 
were Spanish grants. Now it appears that in disposing of the public 


- domain in Louisiana the Spanish aiithorities were governed by a stat- 
ute or ordinance, known. as the “regulations of O’Reilley,” the eighth 


article of which provided that no grant, in certain localities, should 


exceed one leaguesquare. (Chouteau’s Heirs v. United. States, 9 Peters, 


147; White’s- New Recopilacion, Vol. 2, p. 228-231.) ‘This seems to be 


a | the beginning of the practice of limiting grants to a “league square” _ 
. inthe Spanish possessions of America. The act of March 3, 1807 (2 
 Stat., 440), section four, provides for the examination by the commis- | 


', Sloners appointed for that purpose of claims to tracts “not exons: 
the quantity of acres contained in a league square.” _ ; 
The. confirmatory act of April 12, 1814 (3 Stat., 122), of April 29, 7 


1816 (3 Stat., 328), and of February 5, 1825 (4 Stat. ,81), alldeclare that 
_. no person shall be entitled to more than a “league square.” True, this 
. Jegislation was concerning grants in Louisiana, but they were Spanish | 


grants, of the “same class” as those confirmed by the act under dis- 
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~ eussion. Many of them were made at a time when both Louisiana and 


Florida were Spanish possession,:and in the absence of any definite 


information it would be reasonable to presume that a uniform system 
prevailed in provinces contiguous to each other. It was known when — 
- this act was passed. that a tract-of land in Louisiana a league square ~ 


contained 6002.50 acres, determined by the French unit of measure- 


iment, the “arpen” (James and Dennis Quinnilty, 1 L. D., 275). See 
also testimony of Walker Gilbert, Maxfield Ludlow, Mr. Griese et al., 
in the claim of Gabriel Winter et al., American State Papers, pages 
260 and 261. . | 
The case of ji ohn Doe: on Demise of Pincantio Samii eb. tile o WwW. 
OK. Latimer et al. 2 Fla. Reps., 71, was the case of a grant in West 
Florida, petitioned and allowed. for 800 arpents of land, while a Spanish | 
| province, and it incidentally appears that other gr ants had: pee made 


— In-that province for 3500 and 7000 arpents. 


White’s New Recopilacion, Vol. 2, p. 37 G, shows that ‘the grants of 


the public domain in West Flor ida from 1801 to 1805 amounted to 99,884 © 


_arpents, 98 perches. | eS 
Same authority, p. 378, refers to a ee of land, in Hat Florida, of 
289,645 English acres, which, says the surveyor of the province who 
males the report, amounts to 349, 2503 arpents. | | 
| These references are made for. the purpose of showing beyond. all 
3 question or cavil, that in the Spanish possessions of Louisiana and West 
_ Florida the Fr ench arpent (or arpen), and not the yeu “vara” con- 
trolled in the measurement-of lands. 

In dealing with the Spanish grants in ‘Louisiana Congress vice that 
a league square meant 6002.50 acres, and when it came to dealing with 
Spanish grants in West. Florida, it knew that the same rule obtained ;. 
hence, with its knowledge of ‘the popular and general gnderstandine 
of the meaning of the term, in the once Spanish province in that sec- 
_ tion, there is no reason to believe that it intended a league square to 

mean any less quantity of land in East Florida than it did in Louisiana - 
and West Florida, or that a Spanish grant of a league square in one. 
province should have any advantage over a similar grant in the other. 
Had such been the intent, it would certainly have been expressed in | 
the language of the acts. As it is, the confirmatory acts with reference 
to grants in Louisiana and Florida. are substantially identical in lan- — 
guage, and it will be kept in mind that they are of the same class. 

In the particular act. under discussion, it will be observed that cer- 
tain grants in West Florida and those in East Florida are confirmed to. 
the “extent of the quantity of a league square;” no distinction is made — 
_ between the two divisions; the same quantity is confirmed in each. | 
. Now, there is no question but that a “league square” in West Flor- 
ida contained 6002.50 acres of. land, and that Congress knew it when — 
_ it passed the act in question, and if it had intended it to have any other 
or different meaning with reference to Hast Florida, it would ae SO 


| . Stated in the act. — 
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tt would indeed He a singular construction, that would give to the = - 


expression. a ‘league square” in the act under consideration. one mean- 
ing in West Florida, and avother in East Florida, in the absence of 


any expression to that effect in the context of the act. 


The decision of your office that this question must be determined on the 


basis of the Spanish unit of measurement known as the “vara” cannot 


tomy mind be sustained by the facts in the case.. The vara as a unit of 


- measurement does not appear to have been con sidered. by or known: to © 


_ Congressin its dealing with Spanish. land grants until after the acquist- 
tion of California and New Mexico, which was twenty years after the — 

_ passage of the act. under discussion; hence: Congress. could not have — 

- intended to use the vara or any chor Spanish measurement because it 


ae a had no knowledge of such measurement when this act was passed, and 


' because that measurement. had not been used by Spain herself in her 
_ Floridian provinces. But there is another weakness in that argument. — 
It seems to havé been the policy of Spain to adopt. the unit of agrarian. 


' measurement used by the sovereignty that preceded her, and on her 


acquisition of Hast Floridashe nent the English unit. of measure: 
ment. 

White's New Beavilaeions ‘Vol. 2. Dp. 261, sets forth a letter from — 
Estrado, the Spanish Gover nor of Bast Florida, to the Captain General 
_of the Spanish provinces, dated July 29, 1811, in which he speaks of a 

certain grant that had been petitioned for, saying that ‘it would com- 
prise 6,500,000 acres, English Statute measurement, a is usual in 
this province.” : | 
In conformity to that rae, this grant was petitioned an d allowed. for 
5,500 acres. 

The conclusion, however, that a Spanish league was ‘meant, is at vari-- 
ance with and popaenant m every fact and circumstance in ate history 
of Spanish grants in the provinces mentioned, and in the legislation of 
Congress in relation. thereto. Indeed, the authorities are conclusive on 
the. question that i in. neither Louisiana nor the Floridas was the Span- 


| - ish wnit of measurement used. » And. it seems that when it was desired. 


to reduce the acres mentioned in the East Florida grants to a more 
familiar unit of measurement, they were reduced to “ pEpeny: » (See — 
-‘White’s New Recopilacion, Vol. 2, p. 378, above cited.) 7 
In view of the facts herein presented, I am. unable to escape the con: 
-yiction: that in passing the act of May 23, 1828, supra, Congress 
intended to deal with Spanish land grants in East Florida as it had 
with those in Louisiana and West Florida, and to confirm to the grantee 


in the former territory the same quantity of land it had confirmed to. 


_ those in the latter; that. a “league square” of land as understood by 
7 Congress, as well as by all those concerned, in reference to private 
elaims, in either of those territories, at that time, meant a tract of © 


~ land containing 6002. 50 acres; that such was the eenerally understood 


meant of that term ; and that if Congress had intended the a as | 
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sion used in the act of May .23, 1828, supra, to have any special or 
different meaning, with reference to Fast porn it would . have so 
expressed it in said act. 

If, however, it should be contended the word Mcagte ‘i en in fia 
act nae discussion meant an “ Knglish league” of 3.45 English Stat- 
ute miles, then a *“ league square” would contain 11.9 square miles, or: 
7516 acres, which is more than the number of acres contained i in the: 
claim here involved. | | “ 

It follows, therefore, that this iii in question, sontaining: as shown, | 
“by the survey, 5,426.82 acres, is less than a league square, and is con- ~ 


if firmed by. the first section of the act of May 23, 1828, supra. 


Your office decision rejecting said claim, pecatse not confirmed, is 
therefore reversed, and you are directed to patent said as in accord. 
ance with the ‘survey thereof. we 8 
- Approved: ! 
| JOHN I. Hatt, 
Assistant Aura General. 


_ TIMBER CULTURE ENTRY—COMMUTATION. 
Frank E. Wricut (ON REvIEw). 


The heir of a timber culture entryman cannot commute the entry of the decedent 
under section 1, act on March 3, 1891, if not a resident of the State 1 in which 
the jand 1 is siuaved. 8 


Herta y Smith to the Commissioner of the General Land Office, Februar, Vj 
12, 1894. - | (W. FM.) 


_ have received your cotties letter of June 19, 1893, transmitting B 
motion for review of departmental decision, dated Mar ch 25,1893, ren- 


3 dered in the ex-parte case of Frank E. Wright, administrator of the 


estate of Frank C. Russell, deceased, and reported in 16 L. D., 322. 
In that decision it was held chat the ee of Frank C. Russell, eine he 
non-resident of the State of Montana, where the land in question is, 
_ situated, could not be permitted to make commutation entry as author- 
ized ane: the first section of the act of March 3, 1891. 
_ The ground of the motion is that this ‘ruling is not good law, 4 and 
is not in accord with the spirit of the land laws, and. of the ralin gs of 
| this Department in analogous cases.” 

The letter of the statute lays down in plain and cnainbi guous terms 
| the conditions upon which the right of commutation may be exercised, 
and among these is actual and bona fide residence within wu: State or! 
Territory in which the land is located. 

While it is the general policy of the Department. to recognize dite 
_ rights acquired. by deceased entrymen, regardless of the character of © 
the entry, and to transmit them to the heirs, in cases where the latter” 


“ 
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are Gable of taking under the laws regulating: fie public ands, it is 
to be observed that the right of commutation sought to be exercised, 
is not the only and ultimate right of the heir. Under the liberal moles | 
of our laws, the fruits of the industry of the entr ‘yan are. preserved. 7 


_ to his heirs by guaranteeing to them the privilege to take up the work . Pa 
where it was interrupted by the death of the former, and to make the 


| final proof and receive certificate and patent, in ‘all respects as he 


could have done. It will be seen, thevefore, that the heir, in the pres-. 


ent case, may receive the full benefit: ae the: Ta under which the entry : a 


“was made. 3 : 
oI find no error in the decision under r review, and the motion is there. = 
fore denied. ; i | 
_ Approved: | 

JOHN I. HALL, 

| Assistant Attorne y Gen eral. 


PRACTICE—-MOTION FOR REHEARING. _ 
LUJAN ¢. CORDOBA, 


A. motion for rehearing on the. round of new ly discovered evidence can not be- 
allowed on the te ted affidavit of the APH Oate 


eae Smith to the Commissioner of the Gener ai Land | Ofie, Feb- 
oueany 12, 1894. A a - «(B. M. aa 


The record shows fine on February 17, 1888, Tanjan filed his pre- 
emption declaratory statement for the Ww. 4 of the NW.4 1 of Sec. 29, T. 
9 S., R.16 B., Roswell land district, New Mexico, and om March 23, | 
1888, Francisco Cordoba filed declaratory statement for the NW.4 of : 


the Nw. 1 of the same Seon thus. i PEENDS the N Ww. 4 of the Nw. : oe 
_ in controversy. | 


 ~ At the trial before the local officer S,a decision was s rendered i in favor | 
of Lujan. | | | : : 
Upon appeal to 5 your ‘office, the aetison of the register and receiver - 
was reversed, and Lujan appealed to this Depar tment, where, on |. 
November 22. 1892, ‘Secretary Noble reversed the finding of your office, : 
and directed the cancellation of the filing of Cordoba, 


St anuary 24, 1893, Cordoba was notified of this decision, and on Feb- : 


~ puary 14, 1893, he filed a motion for rehearing upon the following 
grounds: — : 


| First. The true mnehits ‘of one case have not been gubiiceed by reason of. the 
absence of facts which, had they been introduced at the time of the taking of evi- 


a in. this cause, would have given a different complexion to the case, 


Second. At the time of taking the evidence the defendant Cordoba male an ‘honest. 


_ mistake by being persuaded and misled into employing counsel to conduct his cause. 


who was (without the knowledge of this defendant at the time of trial) demented 


Pee and insane, and who since that time has died from the effects of, such insanity, and 
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_ in consequence of such insanity said counsel against the will of this defendant, went 
to trial without the attendance, of two absent material witnesses Jesus Mars and 
Manuel Moraga who would have testified to Facts not Prong Ee out ati said trial which 
were vital to defendant’s case. 
Third. Since said trial was had, defendant has dissévered new and anual evi- 
dence not known or used at said trial in this, that on date of Lujan’s filing, Febru- 
ary 17th, 1888, the said pre-emptor Lujan was not a citizen of the United States, 
‘and had not declared his intention. to become one, but instead was a citizen of 
- Mexico. : | 
~ Fourth. Since said trina was had, defendant has discovered further new ana mate- 
rial evidence not known or used at said trial, in this, that previous to February 17th, 
1888, the said Martiano Lujan had exhausted his pre-emption right by filing his pre- | 
—emption claim in the Las Pies New Mexico, land office for lane situated 4 in that - 
district. > 
Fifth. Under fis saratinits laid down by the Supreme Court of the U. S. in Fie 
ease of Atherton v. Fowler, the Hon, Secretary’s decision in this case is against law, in: 
this, that the court says in substance in that case ‘‘that the pre-emption law gives. 


no man'the right to make entry upon and file for land possessed, claimed, and 


improved by another, that the law only gives the right of pre- emption to unim- 
proved and unoccupied public land, that the law never intended to give one man 
_ the right to rob another of his labor and improvements,” etc. : 
The record in this contest case shows without contradiction that Lujan made entry | 
upon improved land with houses and other improvements situated thereon, the pron: 
al of defendant Cordoba. | 
Wherefore the defendant pr ays that a isa and review in n this case be oranted. ; 
. GEO. B. BARBER, | 
Aine af for Deft., the petitioner her cin, 


Lincoin, N. M.,° 
| Feb. 3rd, 1893. 
| re OF New Mzxi¢o, 2) = ~ Bo 
County of Lincoln. ) 
Francisco Cardoba being sworn on his oath says that he is the def endant in the 
above entitled cause, and also the petitioner in this application for a rehear*ng and 
review, that he has had read over to him the watters and things set out in the fore- 
going motion, that if granted a rehearing he expects to prove the 2nd paragraph of 


such matters aud things to be true, by Jesus Mars and Manuel Moraga who were ,. 


absent out of the County of Lincoln and not obtainable at the time of trial of this: 
case, that previous to said trial he used due diligence and made efforts to obtain the 
attendance of such witnesses, withont avail, that said witnesses are now obtainable 
and are willing to testify in this case at any time it may be set down for hearing. 
‘That be expects to prove the matters and things set out in the third paragraph in 
said motion, by a copy of the records of the dth Judicial District Court of New Mex- 
ico, and by oral testimony. : 
That he expects to prove the matters and. things set out in the fourth paragraph 
in said motion, by a copy of the records of the U.S. land office at Las Cruces, New 
Mexico, and by oral testimony, and that said matters and things mentioned in said 
third and fourth paragraphs of said motion were not known to him at the time of 
said trial, and have been discovered since said trial was had; affiant further swears: 
that bis motion i in this case is made in good faith and not for fhe purpose of delay. 
: FRANCISCO CORDOBA, 


Subscribed al sworn to before me this 3d a of Sarde A. Dy 1893. 
| Groner SENA, 
Probate Clerk. 
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Whilst these allegations would be sufficient to grant a new ‘ial on; - 7 


were they here in a proper manner, and supported by proper affi davits, , 
_ in their present condition it is impossible for the Department to grant — 
_ the motion prayed for, for the reason that, though the allegations in 
‘reference to the insanity of petitioner’s attorney, or the allegation that 
Lujan had éxhausted his pre-emption rights, would be sufficient to 
- grant.a rehearing, supported. by the pr oper. showing, still this Depart- | 
‘ment can not establish the precedent of reopening a case, and put-_ 


a ting the defendant to the cost and worry of a new trial, upon the unsup- 


ported affidavit of the opposing litigant. In Holloway’ S Heirs v. Lewis. 


(13 L..D., , 265), it was held that “Motions on. the ground of newly dis- | 


covered avidente should be supported by the affidavits of the witnesses. 
- who will testify to the alleged newly- -discovered . facts, or satisfactory 
reasons for their non-production should be given. Hilliard on New 
Trials Chap. 15, Secs. 35 and 37. McKinnis ». State of Oregon (11 L. 
D., 618)” This has not been done i in the< case at ‘bar; and the motion — 
consequently is fatally defective. ; 

It is, therefore, held that.in order to entitle one 5 to. a rehearing , Upon - 
the ground of newly- discovered | evidence, even where the allegations 
themselves set forth sufficient erounds, and is sworn to by the petitioner, 
there must be in addition other evidence to apport the’ statements of 
the petitioner. | | 

The motion is eiereiors dismissed, and the original decision of this 
Department is hereby adhered wo. : a 

Approved: > 
i Jonun I. HAL, 

"Assistant t Attorney General. 


TIMBER ° ‘CUTTING—RAILROAD INDEMNITY LIMITS. 2 
INSTRUCTIONS. 


Pormaadian to cut amber: ties the act of Marol 3; 1891, on eer lands ine | 
eg : within the indemnity limits of a railroad grant, may be given, subject to the 
- condition that such permit shall become inoperative as to any tract that may be 

7 pach duly selected AY, the company under Tts grant. : . 


| Secretar "Yy Smith to the Commissioner of the General Land Office, Febru- 
| ary 12, ‘1894. ae Fg (F Ww. ae 


ce am in Beet De of your office letter of December a 1893, in which 
it is stated that application has been made for sermit to bite timber | 
_ ‘from unsurveyed lands within the indemnity limits of the grant for the - 
- Northern Pacific Railroad Company, under the act of March 3, 1891. 


- (26 Stat., 1093), and in view of the directions given in departmental _ 


— letter of February 3, 1892 (14 L. D., 126), a ruling is asked upon the 
| authority to grant the bem in question. | : < oe a - oF 
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In the matter under consideration in the communication of February ~ 


3, 1892 (supra), the land was. situated within the primary limits of the 
grant, opposite which the road had been definitely located and con- 
structed. . 
-. The company’s right to the odd numbered sections within said limit | 
had therefore attached, and as they had not been separated from the 


even sections remainin g to the United States, by survey, it was aurecter i 


that no. permit be granted. 

In the present case the land is within the indemnity tanita, | 

The rights of the company in the. granted and indemnity limits are 
_ widely different. All previous withdrawals made of indemnity lands — 
on account of this grant were revoked by departmental order of August 
15, 1887, and the lands not embraced in pending selections were ordered 
stored: | | 

Within the inlexitity limits it is held by this Depar tment that aie 
company has no right in the absence of due and specific selection made 
in the manner prescribed by the regulations. E 

It is further held that selections can not be made of bieneeeeea: . 
lands, consequently, the company has no claim to the unsurveyed lands 
within its indemnity limits, and I can see no objection to granting the 
permit, if otherwise regular and proper, upon the condition that the 
- same shall become inoperative as to any tract selected by the company _ 
under its grant, upon the presentation in due form of a proper list by _ 
the company, embracing any of the. lands covered by the permit. - 

| Approved: | , 

JOHN I. HALL, 

Assistant Attorney General. 


PRACTICE—FEES—NOTICE OF CANCELLATION—APPLICATION. 
CUNNINGHAM v. LONGLEY (ON REVIEW). 


The fee allowed the register for giving the successful contestant notice of cancella- 
tion is a matter personal to said co and he alone has pe ee to complain | 
of its non-payment. 

An actual tender of the fees prescribed on the allowance of an entry, is gt required 

. of a successful contestant who applies to exercise his preferred right in the 
. Presence of an intervening adverse entry of record. 


| Sebhetaie Smith to the Commissioner of the General Land Office, Reba: 
| ary 12, 1894. (Ww, F. M.). 


The following recital contains the facts material for the consideration | 
of the motion for review tr eusiuelog with your office letter of Septem- 


ber 12,1893. 
~ On April 20, 1885, Maty E. Stokes made homestead entry of the N. 


4 of the NE. 4, the SW. 4 of the NE. 4 and the NW. 4 of the SE, £ of 


= 7 
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oe 24, Township 22, N., range 2 2 B., of the land district of Marys: 


ville, Califoimia. Against this entry Albert. Cunningham prosecuted. a ; 


— successful contest, the final decision of this Department being rendered 
on April 16, 1890, of which the local officers received notice on n May 1, 
1890. | 

On April 30, 1890, meee P. ‘Ton are filed in the peal office the 
eelinguighmnent of Mary E. Stokes, and at the same time he was per- 
mitted to make homestead entry of. the land in controver Sy, subject, 
however, to the preference right of Cunningham. 3 

On May 14, 1890, Cunningham appeared at the local office and — 
demanded the. exercise of ‘his preference right, presenting the required 
application papers, and offering to pay all fees exacted. It appears 
‘that he made an actual tender of twenty- -one dollar S, that: being. the 
sum stated by the register to be necessary. The land, at this date, 
being. covered by the entry of Longley, the register very properly 
refused to receive any sum whatever from Cunningham, or toallow his . 
entry. It furthers appears that at this date he had not paid the fee © 
of one dollar allowed by the law tothe register for giving notice of the | 
order ot cancellation, butit was subsequently paid, on June 13, 1890. 

On May 15, 1890, Longley was ruled to show cause why his entry 
should not be canceled and Cunningham allowed to exercise the prefer- 


ence. right to which he was entitled, and it is the decision of this 


_ Department of that issue, rendered on June 10, 1893, and Teported i in| 
16 L.D., 514, that a review is now asked. | 
_ The or ounds of the motion are quoted as follows: 


1. It is not true that Cunningham appeared and paid the sum ot one < dollar for = «et 


“notice of his preference right before the citation was issued under which. the pres- 
ent proceedings have- taken pies and neither the government nor at have 
any reason to complain. - | 


2. Error in the construction of. the law of the case in holding that ay tender of o% 


| twenty-one dollars is sufficient for a tender of twenty-two dollars; that it was nec- 
essary for the register or receiver to regulate the amount of the tender , or that their 
action could in any way affect the rights of Longley subsequent to Longley’s filing. 

3. Error in ‘recognizing the payment of the fee of one dollar, paid forty eight 
days after the issuance of the notice, forty nine days after Longley filed, and thirty 
four days after eCunuinehen had presented his vee papers and had citation 
issued. 3 


AS a summary qispoauen of the first and third assignments of error, 
it is announced that this Department, in the absence of complaint by 
the register, will not enquire as to whether or not the fee allowed to 
‘him in such cases is paid. . The proviso of the. second section of the act 


: _ of May 14, 1880, entitled. him “to a fee of one dollar for the giving of © 


such notice, to = paid by the contestant, and not to be reported.” 
While this Department will, in proper cases, exact its payment, neither 


| the government nor the contestée has any interest therein. It is a 
matter personal to the register, and he alone has standing to- complain 


of its non payment: 
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~The contention of the second seaieninent of error that a tender of | | oe 


aac: one, instead of twenty- -two dollars, is fatal to Cunningham’s 
entry, is equally without merit. The law of tender, which in certain 
cases exacts the showing and offering of a sufficient sum of legal tender | 


’ money, is controlled and modified by the common sense maxim thatthe - 


‘law does not require a vain thing.” Theincapacity of the local office’ | 
— to. receive, @ fact known to Cunningham, dispensed him from ’ the duty 

of making actual tender. His application to make entry was sunply a — 
formal act designed to save the privilege accorded him by the law, and 


to give him standing to bring Longley before the officers in order that | - 


they might clear the land of the latter’s coproree entry. 
- The motion for review is denied. | 
_ Approved: 
JoHN I. Haun, © 
Assistant Attorney General. 


| . _ SOLDIERS?’ AD EEE A HOMESTEAD—ACT OF MARCH Be 1898. 
YELLOW. Dog IMPROVEMENT Co. 


_ The right to werteat title under the act of March 3, 1893, on payment of the govern- 


“ment price of the land, may be accorded a transferee holding under a certified .¢ 


- goldier’s additional right located after the death of the soldiek. 


| Secretarg y Smith to the Commissioner of the General Land Office, Feb. 
| ruary 12, 1894, . , « Paden ~ 


I have considered the appeal of the Yellow Dog Improvement Com- 
pany from your office decision of June 25, 1892, wherein soldier’s addi- 
— tional homestead entry for the N. 4 of the SW. 4 and the NW. 4 of the 
_ SE. 4, See. 17, T. 50 N., R..27 W. , Marquette, Michigan, land district - 
is held for paeoila tous 

It seems that on March 6, 1880, your office issued a cortifiate of 


- right to make soldier’s saditonal homestead entry to Joseph Clayton. . 


fot one hundred and twenty acres, and on July 27,1891, the certificate 
was located on the above described tract of land, apparently by him, 


_ as the certificate and receipts are issued in his name. 


By affidavits filed in the local office, and transmitted to yours, June 
13, 1892, it is shown that Joseph Clayton died in Taney county, Mis- 
souri, April 2,1887. His wife and son swear that to their certain — 
knowledge ie. had not at any time sold his additional right. Your | 
_ office found that the evidence satisfactorily shows that Clayton died — 

_ long before the entry was made, and held that the entry was illegal, 
- and held it for cancellation, under the authority in the case of John M. 
Walker (10 L. D.,.354). From this judgment the Improvement Com- 


--pany prosecutes this appeal, and has filed an affidavit in this Depart- 


: ment, showing that through its agent it purchased the said certificate — 
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~ in good faith, cand for a valuable consideration; that itis owner and in 
‘possession. of the said land. It also asks to be permitted to perfect 


title to the lands covered by this entry under the act of March 3, 1893 7 


(27 Stat., 593). 
This act provides: 


‘That where soldier’ S additional homestead entries have been anae or r initiated. 
upon certificate of the Commissioner of the General Land Office of the right to make 


‘such entry, and there i is no adverse claimant, aud such certificate is found erroneous — 


~ or invalid for any cause, the purchaser thereunder, on making. proof of such pur-' — 
- chase, may perfect his title by payment of the government price for thé land; but 
no person shall be permitted to acquire more than one hundred and cas acres of 
PUPA. land through the location of any such certificate. | 


As this case comes within the purview. of the act and the rule ~ 


announced in Charles Holt (16 L.. D. , 294), and Kisiah Goodnight (Id., 


- 319), your said office decision will Be reversed, and the case returned — 


~ to your office for aPPFODTIANG action. 
~ It is so ordered. 
Approved : 
JoHN I, HALL, 
_ Assistant Attorney General. . 


_PRACTICE—MOTION TO DISMISS. 
BRADFORD v., ALESHIRE. 
| Where the local office sustains a motion to dismiss, filed by a defendant who submits 


no testimony, and such action of the local office is reversed on appent, the case 
~ ghould: be remanded for the further action of said office. = 


| Seoretary Smath to the Commissioner of the General Land Office, ee y 
| 12; 1894. (BLL) 


non ear 20, 1892, your office ¥ was directed to cer tify to the Depart- 
ment the record in the case. of Mrs. A. D. Bradford v. David Aleshire, 
involving ‘the timber-culture entry of the latter for the NE. 4 of Ree 


a 9, T.108.,R. 1 E., New Orleans land district, Louisiana. 


- Mrs. Bradford filed contest affidavit against the entry on the first of 


_ July, 1891. Notice was by publication. The local officers directed 
that testimony should be taken, under Rule 35 of Practice, before a 
— notary public at Crowley, Louisiana, on August 18, 1891—the testi- _ 


mony so taken to be returned to their office, “on or Batons August 22, 
1891, at 12 o’clock, M.” The notice was first published on July 11, 
1891, and a copy cent him on that day, at St. Paul, Nebraska, which © 
was received by him on July 18,.as shown by. ihe registry return 
receipt; but he did not appear me the hearing. He alleges that he ~ 
wrote to an attorney in Louisiana to represent him at the taking of 


testimony before the notary public on August 18, 1891, and before the — 


register and receiver; but said attorney was farnjrorarily absent from — 
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: ths states and did not receive the letter in time to enable jm todo so. 
Ata later date—to wit, October 2, 1891—said attorney appeared before 
_ the local officers (who had not yet rendered a decision in the case), and — 


_ moved that the contest be dismissed, on. the ground that Aleshire “had 


not received a due and legal notice of the alleged contest; also that - 
the affidavit of contest was “defective, insufficient and illegal.” The — 
~ local officers sustained the motion because the affidavit for publication 
of the notice of the hearing was not sworn to by the contestant, but by 
her attorney. . On appeal, your office, sustained the action of ine local 
officers. The case was brought, by certiorari before the Department, 
and the application for the writ was allowed. (15 L. D., 83.) 


The case was then sent up, whereupori the Depar ee reversed said 


judgment, and also held that “the evidence submitted clearly estab- 
lished the fact that the entryman. has not complied with the require- | 
ments of the law under which his. entry was made,’ ” and order ed his 
- entry canceled (15 L. D., 236). | 
| A motion for review was filed; but the Departinent ¢ overruled the 

- motion (L. and R., 262, p. 296). : 
Counsel for the defendant now files a petition for re- review of said 

decision for the reason, as alleged, that due consideration was not given 
to “the additional evidense filed.” This evidence referred to is an affi-- 

- davit setting forth the reasons why the claimant did not appear at, the. 
trial. 

I do not think the seound assigned sufficient in itself to omens a 
re-review. This is a question which should, in my opinion, first. be 
“passed upon by the local officers, who are elothed with the power to — 
decide whether or not a sufficient showing has been made to. warrant 
them.in allowing the defendant to offer testimony in support of his . 
entry; it is a matter lodged in their ony pupjedn to review by- 
the appellate tribunal. 

_. The case is, however, aroneniy: before: me, by means of a Sactiee 
recognized by the Department, and under the supervisory powers of the © 


- Seeretary of the Interior over all matters pertaining to the disposal of 


the public lands, I take it that-I may consider any question presented 
by the record, sud anomie, and correct any errors apparent L in the former 
decision. | 
Oue of the grounds of error aigned in the motion for review was: 
(4) “contestee was entitled to make his defense on the merits In the 
_ local office after its action had been overruled.” 0” 
_ It will be borne in mind that the local officers had not passed upon. 
the testimony taken before the notary, and before doing so, the defend- _ 
ant appeared and raised the question of jurisdiction of the local office * 
to try the case. Without examining the testimony or passing upon the 
merits of the controversy, they sustained the motion and held that 
there had not been legal service upon the defendant. Your office © 
affirmed this decision, but the Department overruled it, and then, for — 
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the first: time i in the: history of the case, the tastiinony 9 was, ‘examined ; 
and held. to be sufficient.to warrant the cancellation of the entry. In | 


my opinion this latter action was erroneous. The judgment demanded 
by the proceedings was one upon the motion to dismiss. “When final — 


~ action was taken upon this motion the case should then have’ been 
_ remanded to the local office for its. farther action. 2 | 7 

The injustice of the course pursued is quite apparent, on = neilection: 
When the motion to dismiss was sustained there was nothing further 


3 - that the defendant could do (Montgomery. v. Pfeifer, 6 L. D., , 364), ‘The. - | 
decision was in his favor, and he could only await the farther action of 


the contestant to. begin srocoedines anew, or appeal. — 
‘Suppose his motion had been denied; it cannot be said. that that: | 
action would have exhausted his remedies. He had the privilege of 


| asking leave to offer evidence in support of his entry, and the local 


office still having jurisdiction of the case would have been required to : 
pass upon his demand. There may have been other defences, such as 


a objections to the testimony, the manner in which it was taken, ete., all 
of which. should have been first raised and decided before the local 


_ officers. (Lein v. Botton, 13 L. D., 40). 7 
_. In the case of Kelly v. Butler (6 L, D. , 682), the contestant: offered . 
_ his testimony, whereupon the defendant owed to dismiss.the contest, 
_ because the evidence did not show a failure to comply with. the law on 
the: part of the entryman.” The motion was sustained. On considera- : 


tion of the case, you reversed. the action of the local officers and held 


the entry for cancellation. Secretary Vilas said of this action— __ 


There is manifest error in the decision appealed. from. If the motion to dismiss i, 


had been overruled by the local officers the contestee would have had aright to offer 
eviderice to rebut that submitted by the contestant, and he oug ht not to be denied 


Se this right because the decision of the local officer in his fav or is held by. your office 


to have been error. The practice heretofore has been to treat such a motion like one | 


. for a non-suit and not as a demurrer to the evidence. | 
The cases of Kiser 7, Keech et at. (7 L. D. 15 20), and Dixon v. sicher: 


land (7 L, D., 312), cited as authority in the decision overruling the 
- motion for review, and the later case of Yarneau v. Graham (6h.D., — 
ra 348) are not in conflict with the ruling of the case at bar. In Kiser : 
.. Keech, all the parties had had an opportunity. to pr esent their Cases, and — 
- the same were decided in regular: order by the local officers and the 
Commissioner, The judgments were affirmed by the Department, and . 
the question remaining to be decided was as to who of the litigants had 
the prior right to the land. The record before the. Department was, 
- presumably, sufficient to enable it to determine that point, and there-— 
- fore it was held that “to avoid unnecessary cireuity of action’and 
‘consequent delay, the Department might pass upon this question 


. instead of returning the case for further action to your office.” 


-JIn Dixon 2. Sutherland, supra, after the contestant had offered his 7 
testimony, the defendant ered to dismiss the case upon the ground 7 
that she had not been properly served. This motion was overruled 
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and judgment rendered on the evidence, The defendant diectsa to 


stand by her motion in prefer ence to querine testimony. In deciding bo . - 


__ the case, the Department said—_ 


The defendant has had full appontintny for presenting her defense, and having: 


acted npon the erroneous advice of her counsel upon. a ‘purely technical beroune she 


must. abide by. the decision of the Department. 


- In the case of Yarneau ». Graham, supra, the defendant, on the day | 
_ of the trial especially appeared and moneda to dismiss Berens: the case 
was called. His motion was overruled and the contestant offered his 
testimony. ‘The defendant offered none, but insisted on his motion to — 
dismiss, which was again overruled, and he “elected to stand on his 
special appeatance. » Judgment was rendered on the testimony, 
and vn appeal your decision affirming the action of the local officers 


. was sustained by the Department. In deciding it, it was. held that 


“she (the defendant) had had her -day in court, but refused to offer 
any testimony, electing to rely upon another Tine of defense ; and she - 
must now be held to her election.” - 
It will be observed that these cases, and others on the same line, 
_ widely differ from the one at bar. In all of these cases the defendants 
had an opportunity to present their defense after the motion had been 
overruled, but refused to do so, and judgments were rendered on the 
evidence; whereas here, the motion to the jurisdiction was sustained, 
and the testimony was not considered until it reached the Department. ° 
In my opinion the Department erred in passing upon the merits of | 
~ the controversy, and the action it should have taken after overruling 
the motion to dismiss, was to have remanded the case to the local office, 
with instructions to proceed with the trial in regular order. The peti- 
tion for re-review is therefore granted, and all the papers are herewith | 
returned to be transmitted to the local officers, with instructions to 
_ proceed in accordance with this decision, : . 
Approved: | c 
Joun I. HALL, | 
Assistant Attorne y General. 


MINING: CLAIM—PLACER LOCATION—DISCOVERY. 


‘FERRELL ET AL. V. HoGE ET AL. 


‘There must be a discovery of mineral on each twenty acres in a ‘eindes incation of _ 
one hundred and sixty acres made by an association; aud such a location of. 
that amount, based upon a single discovery, is void except 4 as to the twenty 
acres. immediately surrounding said discovery. _ 


Secretar, Yy Smith to the Commisstoner of the General Land Office, cae . 
12,1894, (PS. 


‘The ibaa caveleed in this appeal is mineral antey N 0.209 on unsur-- 
veyed land (designated as Lot No. 40), made Ey ue et al. of the ak 
- 14469—VoL 18—6 : | 
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: = Horse Shoe Quarry Placer, Ja anuary 6, 1890, at Helena, Montana, land a 
| district. | 


It ‘appears by the eecard that ‘William’ L. ie an seven ee 


located upon unsurveyed land the Horse Shoe Quarry Placer ‘Mine, : 
April 9, 1889, and on January 6, 1890, made cash. entry of the sane. 


On February 12, 1891, Hi. O. Ferrell and seventeen: others" filed a. pro- 


: cy - test against sald entry, alleging that they are the lawful owners of — : 
twelve acres of said placer claim; that the applicants are not author- 


ized to obtain patent for a large body of land as a placer claim which 


: 7 ‘has no deposit of precious mineral, but valuable only, in a small por- 
tion thereof, as a stone quarry; that the claimants have not. acted in | 


a : good faith in that they are seeking to obtain title to. land. as a placer os 


mine that has value only as building sites, owing to ‘its contiguity. to 


- the town of Anaconda. With the protest affidavits were filed showing - 
2 that the protestants had valuable improvements on part of the land... 
and were residing thereon. By letter of Se ae 2, 1891, gous office _ 
ae ordered a hearing to decide— 


(1) Whether the lands or any portion thereof embraced thin said mining isin 7 


es are valuable for then miner als contained therein, and if s0, clearly to designate what | 
. portion. - 
» @) Whether the lands or any portion thereof were occupied for renilonce or for 4 
‘Business: purposes at the date of the placer location, and if nee ‘to ia designate ee 
what portion, aves 
‘The hearing will be so divested that the value of the lands for. all purposes, 
7 whether mineral or agricultural or municipal or as seats for bo wis will be shown. — - 
| A hearing was accordingly had, the testimony having been taken | 
before a notary public at Aunponaa, and as a result the local officers 
. decided that it was incumbeut on the placer claimants to show that | 
valuable deposits exist on each ten. acres, and that inasmuch as the 
_ fact was not shown the entry should be canceled except astotheten - 
 aeres surrounding one excavation in which lime stone had been dis-. ee 
closed. They also found that the land had but little value for agri- 
. cultural purposes; that at the date of location of the placer there were 
- four dwelling houses located in. an enclosure of about ten acres on the: — 
northeast corner of the land. The claimants appealed, and by your 
. office letter of September 9, 1892, the. Judgment below was reversed 
-.- and the protest dismissed, whereupon the protestants prosecute this : 
a _ appeal, assigning as error, substantially, that our decision. 1s against o 
‘the law and the evidence. | 
‘The testimony in this case, in so. far as it might be of value j in 1 deter- 


mining the several points and objects on. the plat offered in evidence, - . 


2 Sig entirely insufficient. Linfer from the testimony that it was taken 
from a point where the witnesses could see the land, and in describing ~ : 
‘particular places upon it they would refer to it’ by pointing it ouf to 

- the attorneys, and their discussion of the matter was taken down by _ 
the: reporter. Again, when referring to the plat used in evidence, they 
a are 6 equally as ‘unsatisfactory, and in the examination a it it is abso- 4 


. % 
yt 
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ae lutely Fnpaesinle to ascer rtain often Ges to what the witnesses « or the: aa 
ia attorneys allude. The map used simply gives the exteri ior lines of the aa 
claim, and’ the Sioux Quarry placer, which the land in controversy sur- 


rounds on three sides; courses, distances and corners; three ppemnee: 
or excavations, and a line of bailoude Nothing else. | 
here is page after page of questions and answers of which the: fol: ) 
lowing are fair samples: “There is a lime kiln here as you go up Sheep - 
gulch.” When asked to describe it on the map, the witness says, ‘there 
is a lime kiln here.” “Here is the gulch here aud this is the western 
slope.” “Down to about this point here,” “a house built there;” ‘the 
excavations being there and the gulch running here.” One of the attor- 
neys in asking a question, says: “ now looking at that, oe consider- 
ing the quarry here, ... . do you think this portion of ‘the claim was 
valuable,” ete. It will thus be seen that if it was materiak to locate any 
| par ticular spot, aside from’ those mentioned, it would be impossible to 
~ do so. This sort of testimony is, exceedingly unsatisfactory. eae 
It seems that at the date of the placer location there were four or — 


five houses or cabins near the northeast corner of the land. Tlie north ~ 


side of the placer at this point is the south line of the townsite of | 
Anaconda, and along this line on the land in question, is a strip of © 

. comparatively level ground, said to be available for building sites, 
_. probably one thousand two hundred feet long and one hundred feet 


| deep, running back to a hill that rises rather abruptly. It is upon € 


this narrow strip at a point where a gulch opens out into a valley, that — 
these houses have been built. This is all the land that can be used 
for townsite purposes; .at Jeast there is no claim made that any other _ 
portion of the tract has been, or is sought to be, made use of for that 


purpose. The remainder of the tract is rough and mountainous, 


apparently traversed by one or more gulches, and is practically of no 


value for agricultural purposes. At the date of the hearing there were © : 


about twenty-four dwelling houses on this strip, the area of which is 
estimated by protestants to be about ten acres, while claimant’s wit- 
nesses place it at about two. There is testimony tending to show that 
when the townsite of Anaconda was surveyed this land was omitted 
because it, was considered not desirable for residences. 
_ ‘These protestants are not seeking to obtain the land under the town- 
site act. Those of them who went upon the land after the location of 
the placer claim are certainly charged with notice of the fact of its 
location.. They are simply trespassers as against the placer location. 
So that if it can be determined that the land in question is valuable — 


as a placer mining claim, the fact of the settlement on it by the pro- ae 


. testants will not defeat the entry. . 

It will be concecled that the testimony shows that the claimants base 

their right to. the ground upon the fact that it contains lime stone, 
| slightly impregnated with iron, which is valuable for fluxing purposes — 


in oe the 1 more Pieeey ores, and for the sand stone you building ee 
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“purposes it Santee In the location certificate, however, it it is. said, | 
ad the locators have discovered a deposit of lime and iron: rock valaabics 


. for fluxing purposes within the limits of the claim.” This location was 
. made upon an excavation disclosing lime rock in the western part of — 


- _ the land. - There are three of these excavations in close proximity, but - 


as I understand: the testimony, the one marked “No. 3” is the one that 
contains the lime stone, while the others show a sand stone. formation. 


. -. There is no claim on the part of the claimants that they made- any ga 


~. other discovery, but, as I understand, they afterwards found in the ce 


northeast corner, where the houses are, one, or two, old excavations in 
which sand stone was also discovered. It is this particular excava- 
: tion—“ No, 3 ”—or discovery, that the register and receiver lad refer- 
ence to when they decided that ‘a valuable deposit being shown. to. 
exist at any point, the claimant may generally take -the surrounding 


ten acres.” Your office decision holds that, this proposition— _ 


. _ is inapplicable to this case, because, the claim being situated on upsurveyed lands 
' and being applied for and entered as ‘Lot No. 40.” contains no ten-acre tracts. The | 
claim as located is an entirety. See 7 L. D., 81. 


It having been established that said lot No. 40, as an entiety, contains a valuable > 


: deposit of limestone, it follows that the entry of said tract must stand. 
This ruling is really the basis of the appeal, and the elaborate | argu-.— 


oe ments filed are almost entirely addressed to this proposition. The tes- 
-_ timony of one of the locators as to the discovery and location ought to — 


be conclusive oll these points. He says he was on the ground when it 
. was located. He was also asked, “Where was the discovery of that 
: claim?” ‘His answer was, “I am not positive; I think the notice was 


| . 4 posted in this excavation.” I take it i by eect ” re : 
ep means ‘No, 3.” — | | 


; Q. Mr. Harper, what mineral was on this ten acres at the NW. corner that you a 

- discovered at that time? ae 

A, Building rock. 

- Q. And on this thirty acres immediately south? | 

_. A. A large showing of lime (in excavation No. 1, also a igen of iron in this” | 

_ deposit here). a 
Q. What other? ; a | 

_ A, Besides the lime and iron there is none. -It is claimed for that ‘purpose. Can- 
not state positively what is in the SW. corner. I think this. lime nck extends into 

‘that subdivision, though I cannot state positively, | 

In the 40 acres south of the west half of the Sioux Quarry diseaconod lime str ae 


-“gmpregnated with iron, at excavation No.3. On the twenty acres south of the east. 


half of the Sioux don’t: know that. any thing was exhibited; on the twenty south . 

of that claimed by protestants there was.sand rock; it crops. distinctly; am not 

_ gure that it is on the land claimed; there are two or three openings. there, von cons 
‘know when or by whom they were made. : 


ae From all the testimony I think it is clear that the location was origi- a0 
- . nally made for the lime stone which had previously been disclosed in 


~ excavation No. 8, and that there was no other discovery on any other 
- portion of ‘the ind upon which to base location, ‘And it is equally 


ces clear that the principal value placed upon that persion of the land a 
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bg the witnesses for claimants, upon Which the houses are sieuated _ 
. is not for the sand stone they now claim to exist there, but solely as — 

-@ convenient route for transportation to and from thelime stone quarry. 

‘It is but fair to the claimants to state that they claim that the sand. 


_ stone, in addition to being useful as building material, has a special. 2 


quality of endurance against heat, which makes it. valuable for run : 


naces. 


_ In the first eines I think that it makes no difference as to the Hae : 


of the locators to a placer claim whether it is surveyed or unsurveyed: 


They are required in either instance to do all the necessary acts to per- _ 
fect a location, but upon surveyed land their location shall be made to | 
— “conform as near as practicable with the United States system of pub- 


lie land surveys.” Aside from this one requirement, ane is no differ- - 


ence in locations on the two classes of lands. 
Section 2329 of the Revised Statutes, says— — 


Claims usually called “ placers 7... . Shall be subject to entry and ue ey | 


_ under like circumstances and.conditions, aid npon similar pee as are Be | 
_ _. vided for vein or lode claims. — 


In order to determine what i is meant by. the wanda: * under like cir: 

~_eumstances and conditions,” it is necessary to refer to Sec. 2320 (Re- 

_ vised Statutes), which provides, among other things, that “‘no location. _ 
of a mining claim shall be made until the discovery of a vein or lode ~ 
within the limits of the claim located.” The well established meaning. 7 


of this language is that after a discovery the miner may locate his lode 


claim of the dimensions. prescribed by said section. Discovery and — 


appropriation are the sources of right, and by all legislation, whether 


- National, State, or Territorial, and by all mining regulations and rules, 


this: is required. Erhardt v. Boare, 113 U.‘S., 537; United States v. 


Iron Silver Mining Co. 128 Id., 673; O’Reilley v. “Oamp bell: 116 Id., 418. 
These-are the “like cir cumstances and conditions,” as Ey view it, ander 7 


which a placer claim may be located. 
_ Now, by section 2331 (Revised Statutes) it is aiovden: that ‘no sien 


(placer) location shall include more than twenty acres for each indi- ae 


vidual claimant; ” and by the pr eceding section it is provided that an 


association of persons may ae a location of not to exceed. ¢ one hun- 


dred and sixty acres. 


Jt will be conceded that the individual is ‘aaitsd to makes a dis - | - 
covery ou the twenty acres he is permitted to take. This being true, | 


it is difficult to conceive of. a construction of the law that would dis- 


 eriminate against the individual in favor of the many. Such was ke = 


not the intention of the law-makers. 


In my opinion there must be a discovery upon each twenty-a acre tract 
included in a placer location of one hundred and sixty acres, and a loca- | 
tion made of that amount of laud upon a single discovery is made void, 


except as to the twenty acres immediately surrounding it. To construe 


| . the law otherwise i is to open the doorway for the appropriation of the 


be "DECISIONS: RELATING TO. THE PUBLIC ‘LANDS. 


= public 1 lands that would be doing greats violence to the intent ands mean- | ° : : 


mg of the mining law. 3 | i 
It is intimated in your said officé decision that. the location. being an . 
entirety, but one discovery is: sufficient, and cite the case of Lincoln 


oS Placer (7 L: D. , 81) as an. authority - for that proposition. ‘That case is: 


in no'sense’ applicable to the one at bar, nor does it. sustain, even by ~ 

| inference, the proposition. In that case the application to enter the 
. placer claim was rejected because the sur vey had not been made in : 
-. accordance with the location notice. upon which the survey had been 
ordered, ? as prescribed by: the rules. .While the decision is not very 
clear upon the facts, yet I take it that the application for. an official sur- 
vey was made upon the original location. certificate, but the survey was 
_ made in accordance with an amended location notice, filed the same day 
the survey was made,. The application, for patent was therefore 

rejected. The paragraph which your office decision must have e adopted. 
| as. authority in the case at bar is as follows—_ 


Your office holds as one ground of cancellation of the entry, that: “it is not satis- | 
Pictorily shown, that mineral. has. been discovered within the ground claimed. in 
addition to the ground originally located, or that any improvements have been made’ 


o thereon.” The claim as amended.is an entirety and it is not necessary that the 


improvements should ‘be upon any. particular part thereof, and the report as to the 


mineral character of the claim is sufficient, in the absence of anything bringing in. 7 . 


question the bona fides. of the claimant, or tending to show that the ground added 


= ‘by the amendment i is valuable or is Sought for any other than mining purposes. | 


> The rule there announced is simply a reiteration of the well-estab- 
. lished doctrine that “improvements” upon any part of the claim made i 
_ for the development or convenient working of the same is for the bene- 
- fit of the whole claim as an entirety. The. tern “improvements” has _ 
_@ well-established meaning in mining nomenclature, and the statutes 


- * as well, and. does. not meet have. any connection with the loca. _ 
tion or discovery — Son A 


| Your said office decision: 1s Secaiore ea aad the aineeal entry _ 
will be canceled ; but.the claimants will be permitted to make location, 
_ in accordance with this: decision, of ienty acres in the Tmamediaee 
vicinity of their original cs, ee ~ | 
_ Approved: — . - a 
- Joun I. HALL, et Fw 
pn Autor ney (fenera ai. 


an 


tion of the road, but a large number of them were filed after the definite = 
location, aileeing settlement prior to such location. 


the act of March 3, 1857 (supra), but fell within the ten mile granted : : 
limits as extended by the act of March 3, 1865 (supra). _ | 
‘The greater number of the tracts included in this list were certified 
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RAILROAD GRANT—ADJUST MENT. 


Sr. PAUL AND NortHERN PACIFIC R R. Co. ET AL. 


| Lands certified as indemnity under the grant of March 3, 1857, but: falling within 


7 the granted limits as extended by the act of March 3, 1865, must be reckoned 1 in 
the adjustment as granted lands. If not subject to. idolaebion: ag indemnity, _ 
. when certified, nor in a condition to pass at the time of the passage of the act of .- 
1865, the company can hay e 10 rightful claim thereto. ae 


Seer etary Smith to the Commissioner ‘of the General Land Offi Ce, February 


ay 12,1894, (F.W. C.). © 


at have considered ee answers forwarded with your letter of Septem-. 7 


a ber 14, 1893, to thé rules served upon the St. Paul and Northern Pacific 
and the St. Paul, Minneapolis and Manitoba Railway Companies, to 


show cause why oman should not be made upon them to reconvey to 


the United States, as contemplated by the act of March 3, 1887 (24 
- Stat., 556), certain lands erroneously certified. or patented on account — 
of the grant made by the acts of March 3, 1857 (11 Stow. , 195), and 
- March 3, 1865 (13 Stat., 526). 


‘The rere referred ; are divided wes two. lists “cA” and “B”, 


~ List “A” contains lands within the six mile or eran limits under 
the act of March 3, 1857 (supra). 


The map showing the line of definite lowation of the road opposite 


these lands was filed December 5, 1857. 


The list is compiled from fie records. of your office: and contain, 7 


: apparently, all the lands to which a claim existed at that date. | | 


These claims consist generally of pre- -emption filings. | 
The greater number of them had been filed before the definite loca- | 


None of these claims were ever perfected, so that as to the claims filed | 


: after the definite location of the road, the holding that the lands were ~ 
erroneously certified rests upon the bare allegation of settlement ante 7 


dating the location of the road. | | 
As to all filings made after the definite location ot the road, ei ‘do not: 


- consider them sufficient, in the absence of proof of prior settlement to: . 


defeat the grant. As to all such lands in list “A” I have to direct that 


_ the rule be dissolved. As to the remaining lands, the filings were sub- 
_ sisting claims at the date of the definite location of the road, and war- 


rant making demand for their reconveyance. See Holm v. St. Paul, 
Minneapolis and Manitoba Railway Co. (14 L. D., 656). . - 
List ““B” inelndes lands that were within the iidemniey limits under 


2S. wee BEOnS to the passage of the act of 1865. At the time. of | 
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| a a cer tification it was the pr actice to make up the fats in your ofl, i 


the company not being required to make formal sélection. 
-. For this reason it is urged that the certification of such lands was, in. 
effect, an. adjudication of the question as to whether there was any such 


5 ee claim to the lands ¢ as would prevent the acquirement of title under the Ce . 
arent : | 


The ‘same epntontioll aie be urged in every case where the lands i 
were erroneously certified. i : 


Itis admitted that the cer tifications were made in accordanée with i 


: rulings i in force at the time, but this has been held to be no defense to 


ees action under the act of March 3, 1887 (supra), where, upon adjustment 


of the grant, the certifications are found to have been err ‘oneously ga a 


: ae _ See Winota and St. Peter BR. R. Co. (9 L. D., 649). 


| The fact that the company was not roqnited to make formnal selection | 
| of the lands can not benefit the company. i 
While the greater number of the.tracts were perineal aS tademnity,: S 


< ‘yet the lands having fallen within. the eranted limits as. s extended by 0 


the act of 1865, must be reckoned, in the adjustment, as granted lands. 


oe IE they were not subject to sclbacon: as ind emnity, when certified, nor 
. ‘in a condition to pass at the time of the passage of the act of 1865,I 
_ must hold that the company can have no rightful claim to them and my oe 
ee plain duty under the act of 1887 is to demand their reconveyance. | he 


_As‘to all such lands therefore, included in list “« B”, as were embraced . | 


2 7 in subsisting claims, properly allowed, at the time of the certification, — 
and on March 3, 1865, I hold that the same did not pass under the — 
7 a : : grant and that demand should be made for their recon veyance. 


The answers to. the rules call attention to numerous errors. in. the ; 


e “lists, to which I direct your attention, and that the lists should. be 
i revised in accordance with the directions herein given before demand ae: 
7 a made thereon. — “oe : fe 


usb | 
_ + JOHN is eit 
a Assistant Attorner y eo al. 


| PRACTICE— ATTORNEY—NOTICE OF DECISION. 


Doser ». CAMPBELL ET AL. (ON REVIEW). - 


Attorneys | in: pend standing, admitted to practice before the Department, are ono a Se 


_. required to file written ‘authority to appear on behalf of their clients. ‘ 
_. Notice of a decision to an attorney who appears in a case on acknowledged authority 7 
is notice to all counsel appearing for the party he represents. _ 


4 Seoretary Smith to the Commissioner of the General Land Office, FP ebruary a 


12, 1894, = (Ge OR), 


Res Geis 


oie oe ‘This ¢ case , involves the NW. + of Sec. 1, T. 42 N., BR. 35 Ww. pant ~~ . 
ok Michigan. | ‘ ae 
| Upon. a contest filed ie Alois Dober on a Laas 25, 1889, a hear A a gee 


oN 
“ 
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| ing was had to deter mine the question as to the right to the land as 
between Dober, who alleged actual settlement théreon prior to the first 


day of May, 1888, and Joseph Flesheim, who on September 4, 1879, was - 


allowed to locate supreme court scrip on the NE. 4+ of said quarter sec- 


_ tion, Alfred Kidder , who on Septeinber 29, 1879, jogated the same kind — 


' of scrip on the SE. 3 of said quarter section, and: Mary L. Campbell, 7 
who on September 10, 1879, was allowed to locate bounty land warrant: 


{act of March 3, 1855), No. 49,308, on the W.% of said quarter section. — 


It appears that Campbell, by quitclaim deed, conveyed her undivided 
one-half interest to this land to’ ‘Samuel H. Celden, on poRremnner 16, 
1882. 
_ The register. aid receiver held that the. certs of said locators and: - 
_ transferee Selden were subject to the right of Dober to. perfect his pre- ° 
~ emption claim. On appeal, your office, by decision dated: December — 
. 20, 1892, affirmed that action. A further appeal brought the case to — 
this Department. Dober thereupon moved to dismiss the appeal, on 
the grounds that the same was Rot filed within the time prone es by a 
the rules of practice. | 
The. ‘Department, on J aly. 13, 1893 fpebar ». Campbell, ot al., 17 LL. 
D. , 189), sustained the motion, and accordingly dismissed the appe ‘al, 
Defendants have filed an iaeumnene protesting against the return Py 
of the papers” to your office, ‘without the consideration of mee appeal 
made by them through their BOLD EY, Fr. oO. Clark. ag 
It is insisted: — 
2 That the appeal was nde pr -omptly | by their aieotniey: 
. That F. O. Clark was their attorney of record, and the only attor- 
ney authorized by powers-of-attorney to make an ape for them. | 
Practice Rule 106 provides that ‘Notice to one attorney ina case - 
. shall constitute notice to all counsel appearing for the party repre- 
sented by him, aud notice to. the attorney will be deemed notice to the | 
party in interest.” | | 
It appears that Messrs. Britton and Gr: ay, of this ‘city were notified < 
of your ‘office decision on the day it was rendered, December 20, 1892. _ 
It is admitted by defendants that Britton and Gr ay ‘““were employed - : 
by said Clark to assist him before the Commissioner of the General 


- Land Office and the Secretary of the Interior, ‘if appeals should be | “ae 


taken to said official, by filing brief and making oral argument;” but. 
it is insisted that attorney Clark ouly had the power to take the appeal, a 
-. and that by the regulations of March 19, 1887 (5 L. D., 508), it is pro- 


| vided that only such attorneys shall be recognized who: shall file their — 7 


7 appearance, and shall also file written ean for such anyeerne? 


_ ete. 

The regulations of Match 19, 1887 ae a), were for the guidance of 
the local officers, in the pdEeion of persons to pr actice before them, 
Attorneys admitted to practice before any of the bureaus of this — 
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. uae often. file written authority. from their. clients, and. that ee 


| practice is to be commended, but it is not mandatory. — 
_ In the case of F. M. Heaton (5 L. D., 340), it is said: 


| The attorney | or agent entering his appearance in. a. case should state for cut its - 
~ = appears and the relation of his client'to the CASE; but there does not appear ‘to be any | 


| good reason why all attorneys and agents ‘in mood standing “ practicing before’ your 


. office or this Department should be required to file the written authority of their — 


clients before beiug ee in the absence of circumstances anes their. 
. good faith. | as | 


On Atgust 8, 1892, a letter was ade essed to your "office in the fo- 
lowing terms: 


We file herewith arguments in the case entitled Alois Dober ¢ v. Mrs Di: Campbell 
and Samuel L. Selden, now pending before your office on appeal from the decision 
of the register and receiver at J Marquette, Michigan, dated, December 18, 1890. . 

| avely, fe aaleet & a . 
| | BRITTON: AND GRAY, 
 Attor neys for Campbell and Selden. 


| nee of a. _ copy of this ar amene. was. acknowledged by Messrs, - 
. Copp and Luckett, of this city, August 9,1892. 2 
‘It appears also. that Messrs. Britton and Gray, ” as motieva ic 
“defendant, acknowledged service oe a copy of LS Sreeny, filed. in 
behalf of contestant. = 
_ Having thus filed an argument i in your office for defendants. represent- : 


qe ing. themselves as attorneys for Campbell and Selden, and having in thes: << 
eee “same capacity acknowledged service of a copy of the arguments filed | 
by. opposing counsel, Messrs. Britton and Gray, as “ attorneys: in good ah 
. standing,” were as Hoon entitled to recognition as attorneys for defend- 
ants as if they had formally tiled an appearance prior to filing-anyargu- 
ment in the case. Having thus appeared in the case on an acknowl. _ 
edged authority “to assist him (F..O, Clark) before the Commissioner | 
of the General Land Office and the Secretary of the Interior,” it was 
ad proper to notify that firm of attorneys, as of counsel for defendants, of 
the action of your office, adverse to their clients; and since “ notice to 


_ one attorney.in a case shall constitute notice to all counsel appearing .: 
for. the party represented by him,” Mr. Clark, as ‘an attorney in the 
case, must be held to have had notice fivough Messrs. Britton and- 
Gray, and. defendants having failed to appeal from the action of your. 
office within the time. required from the’ date of’ that meneey we fe | 
filed out of time, was properly: dismissed. - 

The motion herein must ee and it. is hereby denied 

ees ete, 

JOHN L ‘HALL, is _ 
Assistant pds A General 
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. | |" PRACTICE—APPEAL—CERTIORARI. 
| GARDINER, 0. HAGGERTY 


ee The Tight of appeal fern the General Land Office is capes denied where ne ; 

appeal from: the local office is dismissed for the want of specification of: errors ;. 

> and the record will not be: ordered up on certiorari i In Such a case, unless the | 
- facts, as set forth, show that the applicant is entitled to relief under. the Sl iy 
maSOey anthority of the Secretary. i oC; » ied 


| Secretary Smith to. the Commissioner of the General Land Office, Febr U- 


ary 12, 1694. er G. 
a e 


. Thomas Haggerty has filed i in the Petaraanes aD suiiestiel for Bh 
writ.of certiorari in the above styled case, in the matter of his applica- 
' tion to purchase under the act of Congress approved September 29, 


1890, the E. $ of the NE. fof Sec. 27, 7.3 'N., RB. 14 E,, W. M,, Van- we 


 couver land district, Washington. 7 
| This case was decided adversely to Hevea by the local officers, on 

account of the land i in controversy having previously been covered by 
the homestead entry of Kathleen Gardiner. 


Said Haggerty had notice of this decision June 16, 1892, and on 1 July. a 


18, 1892, he filed simply a notice that. he appealed cheretron, and served 


a copy of said notice on the said Gardiner, but he failed to set forth | 
any specific points of exception to the ruling appealed from, as required aaa 


by Rule of Practice 45, and as a consequence thereof, the appeal was © 


considered deficient by. your office, and dismissed on the authority laid | a 


_ down in Ream v. Larson (14 L. D., 176). 


Your office then proceeded to. eonsides the case under Rule 48 of 2 ae 


| Practice, and affirmed the finding of the local officers. 


The only question to consider is the action of your office in dismiss- a 


- ing Haggerty’s appeal from the local officer’s decision. | —s 
Counsel for appellant contends that inasmuch as the question inte": * 
7 volved, was a simple question of fact as to the sufficiency of evidence, 
submitted by him in support of final pr oof, and the correctness of the. 

construction of the law, as applied to those facts by the local officers, 
that the notice of appeal. served upon the protestant Gardiner, fully 
advised her of what the issue would be on appeal. How there could be . 
- more in any appeal than the quéstions of the sufficiency: of evidence, and 
- the application of the law, is past comprehension, and the necessity of 
setting forth “in brief and clear terms the specific points of exception 
to the ruling appealed from,” is appar ent'in this case; even if the same’ 
could in any case be dispensed with. As a matter of fact, said Gardi- 


ner may have been fully advised of the issue on. appeal, but whether 
she was, or was not, so advised in fact, is not material. The Rules of — 


Practice have been adopted for the purpose of securing uniformity in 
the practice, and Rule 45 has been pppyowed byt the Depar tment; and. -- 
is mandatory. | , fs, oss 
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; : Phere: being no. A ipédl in this case, from the detision. of the ‘register : : 
. and receiver, such as is contemplated by the Rules of Pr actice; it follows — 


that an appeal from your office decision was properly denied. Under - : : 


the authority laid down in the case of Anderson v. The Amador and 


Sacramento Canal Company (10 L. D., 572), a writ of certiorari may be 
-— granted under such circumstances, but only when. the facts set forth - 
show that the applicant is entitled to relief a the supervisory se 


Fs authority of the Secretary. | 
Under the statement of facts in the application iafoKs mie; the appli- | 


-eant is entitled to no such relief. For the reasons herein set for th, in es 


enue for writ of certiorari is denied.’ 
_ Approved, 
JOuN I. HALL, 
Assistant Aitorney- General. 


FLORENCE. D, DELANEY. 


“Miptiot: for review of departmental decision of J ‘ly 3 24, 1893, ly: Bn D, . 


, Me 120, denied by poceelary Smith, February ee 1894. 


/ |. HOMESTEAD CONTEST—PRELIMINARY AFFIDAVIT —RELINQUISHMENT. 


HALL v, BEASLEY. 


A charge that the pr eliminary affidavit was executed before an officer not authorized — 
by law to administer the requisite oath, warrants me cancellation of a ene Ms 
_ stead entry if proven. 


The. right of a contestant to proceed against an eauty dates from the filing of his — 


affidavit of contest, and such right can ae be defeated by a subsequent relin- 
quishment. 


. Seoretary Smith to ae Commissioner of the Goneiat Land Oc, Febru _ | 
| ary 12, 1894, 7 | 

| A(R. BD) | 

, oP hie 3 is an appeal filed by Henrietta Beasley from your office decision, » 

Antes June 15, 1892, in the case of Norman Hall». Henrietta Beasley, | 


oe involving the E. ¥ of the NE. | and the NW. 4 of the NE. 4 2, Bee. 14, i 
1, 29-N., RB. 6 E., Prescott, Avons. 


By aa decision was reversed that of the register a receiver, ere | 


2 ae Halls contest, filed. October 9, 1891, against Beasley’s home: 


. stead entry, No. 690, nate August. 26, 1891, for the tract described. | 


: Accordingly was held for cancellation homestead entry No, 737, which .. . 
: Beasley, upon her relmquisiment of her former entry, made for the: ee 
es : land, December 9, 1891. 


. The facts are fally set out in said d decision, and. need not be repeated ; 


a | in detail. 


* - > . i 4 : . ws 
é a. ao a. “4 
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The ofticar, before whom Beasley ade her homestead and non-min- as 


eral affidavit, to wit, a “ United States commissioner’ of the district. 
court in the fourth judicial district of the Territory of Arizona,” 
appointed by the judge of said court, and who was also an associate 
justice of the Lerr itorial supreme court, was confessedly not. authorized 
to administer the oaths required. of applicants for eutry nnder the 
homestead law. (Act May 26, 1890, 26 Stat, peers This is one of the 

two charges laid in complaint. : 
Hall is therefore entitled to a judgment of cancellation ; : for Beasley 
| relinquishment. and second ,eutry were subsequent to Hall’s contest, 
and Hall has preserved his rights by-appeal and proved the charge 
referred to. His right as a successful contestant dates from the filing _ 
of his affidavit, and can not be defeated - ‘by Beasley’ S Eee eent : 

(Webb v. Loughrey et al., on review, 10 L. D., 30%.) - 


The judgment holding alae es homestead cones No. 037, for can- i 


cellation is affirmed. 
Approved, 
- Joun [. HAL, ok 
Assistant Attorney General _ et 


- CONFIRMATION-SECTION 7, ACT OF MARCH 8, 1891. 
H. B. Kercnam. | 2 te de 


Where the record calls for an inquiry as to the good faith of a trazisfer, in determin- 
} ing whether an entry is confirmed by section 7, act of March 3, 1891, the govern- 
ment is not precluded therefrom by its own proceedings prior to the passage of 

: said act in which the status of the transferee was not involved. | 


- Seeretars y Smith to the Commissioner of the General Land Office, Feb- 
ruary 12, 1894. 
_ mex w. C.) 

I have ‘consider ed the appeal of H. B, Ketcham, transferee, from 
your office decision of June 6, 1890, refusing to. reinstate pre- -emption. 
cash entry No. 323, by Gicment H. ‘Barnes, for the SW. 4, Sec. 9, Le di? 
S., RB. 38 W.; Obedis land district, Kansas. . 


This Shiny was held for Aancallation® by your office itéer of August ee 


21, 1885, upon a special agent’s report, alleging that Barnes was under 
twenty. one years of age when he made said entry; that he did not 
maintain a residence upon: the land, and that the entry was made in 
_ the interest of one H. B. Ketcham, to whom he conveyed the land, Sep- 
tember 3, 1884, _ : 
“Barnes was notified of said eed and failing to appea therefr om, 
the entry was canceled by letter of Febr uary 10, 1886. | 
It appears that no notice of these proceedings was noryed: upon 
Ketcham, the purchaser, but, upon hearing of the cancellation of the | 


he 
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; entry, fie aepeled i this depar iment, ‘the matter being ionsidered: . 


March 10, 1888, and you were directed to order a hearing. “at which ee 
a Ketcham will i allowed to show the validity of the entry of Barnes.” _ 

’. At the-hearing held under this order, witnesses were introduced on. | 

behalf of the government, but. Ketcham offered no testimony to sus. | 


tain the entry of Barnes, — He demurred, “for the reason. that all the: | | 


Fig testimony introduced wholly fails to show by any competent proof that 
Clement H. Barnes did not in fact comply with the requirements of 

the pre-emption law with reference to the land in controversy,” and ~ 
-.-. moved that the action on the part of the government be dismissed. ian 

The local officers overruled the. demurrer, and recommended that the | 

: entry be canceled, for the reason “that the charges of the government 
as to claimant's. ere and improvements are fully ‘sustained by the’ 

evidence.” Your office decision sustains the local officers, and states __ 


that “it appears. of record that March 15. 1888, John ©. Cor ey nade 
pre- emption cash: entry, No. 6061, on n the tr act, anid that said entry is 

— still standing. 7 
A motion has been filed on ehalf of the estate of ‘Yeaicliaas, for the 
confirmation of the entry. by Barnes under the 7th section of the act | 


. of March 3, 1891 (26 Stat., 1095). Said section provides that: 


All entries male under the pre-emption, homestead, desert-land, or timber- culture 
laws, in which final proof and payment may have been made and certificate issued, 
' and to which there are no adverse claims originating prior to final entry. and which 
have been sold or incumbered prior to the tirst day of March, eighteen hundred and 
eighty-eight, and after final entry to bona fide purchasers, or incumbrancers, for a 
valuable consideration, shall, unless upon an investigation by a government. agent | 
fraud.on the part of the purchaser has been, found, be confirmed and. patented upon 
presentation of satisfactory proot to the: land. department ¢ of such sale or incul- - 
brance. 7 : | et | 


In this case final proof aid payment has been. inde a cer tifioate 

: issued; there is no adverse claim originating prior to final entry by - 

- Barnes, and: he sold to Ketcham after final entry ae before March A, 
1888. 7 


~The decision holding the Sat for cancellation did not: bacon final a 


. as to Ketcham, the transferee, for the reason. that he had no notice 


~ thereof, and at his request a hearing was ordered, as before set forth. 


The only obstacle to confirmation’ under the act is, that there are. 


. facts in the record indicating bad faith on the part. of the purchaser. a 


AS against this it may be urged, that the government is bound by its 
failure to make its showing upon this. subject at the hearing heretofore | 


= held upon the special agent’s report. While there was a charge of bad 
faith on the part of the transferee in the agentis report, yet, prior to the 
passage of the act of 1891, the transferee was held to stand in theshoes 


of the entryman, and while he might be heard in support of the entry- _ | 


 mnan’s claim, yet, if it were shown that the entryman failed to comply — 
_ with the law, the fact that there was a transferee gave no validity to 
the entry, and the bona- fide character of the transfer need not be- foe 
= inquired into. Pe. 


a DECISIONS RELATING TO THE PUBLIC LANDS. "OB. 


“Having sean shown that the entryman resided sigewnere fina on 


“the land in question during the period covered by the final proof, the - : 
-agent rested the government’s case. This was sufficient at the date of 


the hearing to cancel the entry. The transferee refused to offer any 


testimony i in support of the entr y, or as a gainst the charge of ‘the Spe, bos, 


“elal agent, 
. Appeal was taken from the jndgment of the local officers, upon the 


: record: as made, and again from your opinion sustaining the decision of — 


the local office. The latter appeal was pending at the date of the pas- 
sage of the act.of 1891.. This act confirms only such entries as were 
sold prior to March 1, 1888, to bona jide purchasers. 
Can. it be said that a par ty procuring another to make entry for his 
benefit is a bona fide purchaser? | 
At the time of this hearing, as before shown, the question of een mae 


purchaser was not involved. Under what fale of law could it be held. - | 


_ then, that. the government was in default in not showin g at the hear- 
ing that Ketcham was not-a bona fide pur chaser. 

_ Laches can not, be imputed to the crown, or the government, It 

would therefore seem to be the plain duty of the government to deter- 


mine whether this party is a bona fide purchaser, in view of the allega- 


_ tions contained in the agent’s report, aud the affidavit of one Hoffman _ 
accompanying the saine, before it is held that the entry. is. confirmed. 


In the instructions to-chiefs of divisions, under this act, dated d May a 


8, 1891 (12 L. D., 452), it is stated 


any. facts. appearing in the record, which indicate bad faith on the part of the pur- 
chaser or encumbrancer, or collusion between hitn and the entryman, should justify 


an investigation by the proper agents of the government and this statute will not | 


- be construed as prohibiting such investigation for the purpose of determining as to 
the good faith of the purchaser or encumbrancer. 7 

I am therefore of the opinion that a further Hearne should be ordered, : 
after due notice to the administrator of the transferee, it appearing that | 


7 Ketcham has recently died, at. which the bona fide character of the | 


transfer to Ketcham may i inquired into. 
Notice of such proceedings might also be given Corey, who has béen 


‘permitted to make entry since the cancellation of the entry by Barnes, . ‘ ~ 


that he may enter an au aranee if he so desires. 
_ Approved, : 
- JOHN I. HALL, ie 
ae Attorney General. 


eae Saaee v. LANGDON ET AL. 


Aeppliession for rehearing in the case above entitled (see 16 L. ‘Ds 
7 considered and denied by Smee Smith, EepEety 12, 1894. 


- DESERT L LAND ENTRY-CONTEST—EQUITARLE ACTION. a 


THOMPSON v, BaRrHoLen. 3 


pod The right of a - desert land entryman, a fails to. effect Popamation within the 


7 statutory. period,. to equitable action on his entry, is not defeated by the inter-.. 
~ vention of a contest charging “such. failure, where there i is. no. want of | diligence, 
or good faith, on the part of the entryman, and his default j is due to obstacles he 
could not control, and where he i is-eng gaged in curing said default when his entry 
_ is attacked. ee : . 7 


| Seoretary Smith to the Commissioner - of the Gener al Land a Office, Februar y | 
, Aig 12, 1894. 
| . : (Ww, F. Mt. ) 
»  Thave acamined the case renee desert land ante No. 149, North 
‘Yakima land district, Washington, made by Mrs. Anna Maria Bartho- 


: : 2 let on December 20, 1886, and eabracie the NE. 4, Nid ss of NW. 4,Sh.4 
of NW. 4,N. £ of SE. 4, and SE. £ of SE.4 of See. 26, T. 11. N., RB. 20 H. 


On January 14, 1890, Fred E. Thompson filed his affidavit or contest. | 
: in which he made the usual allegations of non- compliance with the law.. . 
' After hearing on. August: 4, 1890, the register and receiver recom-. 


ee “mended the cancellation of the entry, and from your office decision Sus- ' 

= taining the action of the local officers the case is on appeal beforeme.. 
| As to the principal and decisive facts of the Gase there is scarcely 
‘toom for disagreement. It is admitted that complete reclamation was 


: not accomplished within the statutory period of three years, and, on» 


| ‘the other hand, it is abundantly shown that the claimant, who died i in 


1888, owned, at the date of the entry, ample water supply for the pur: _ 


- pose. of poclamic ou: that her heirs and legal representatives prosecuted 
- the work with indisputable good faith and vigour, and continued after — . 


contest up to the hearing. The water supply was obtained fromthe 


_. Yakima river, through a ditch over twenty miles in length, and it — 7 


| | -. appears that after the ditch was nearly completed a change in the river 
~~ ¢hannel rendered additional work at: the. head of the ditch necessary 


- in order to secure the. requisite amount of water, and that: ther eafter, 
a number of breakages oceurred along the line of the ditch, SO that the 
work of irrigation was further delayed, and that through no fault or » 
- want of diligence on the.part of the claimants. - ‘Neither the opinion of 
your office, nor that of. the register and. receiver, advert to the cireum- 


_ stance that during the per iod inter vening between contest and hearing, 


water was actually conveyed on to the land. Under the view taken of 
~ the case in: these opinions, the fact was an immaterial one, but, when — 
' considered in connection with the additional fact that at the fine of 


attack the contestee was diligently engaged in efforts to cure his 


default, I regard. it.as being decisive of the controversy. The con-- 
 testant stands upon the bald proposition that notwithstanding the good ._ 
ee faith of the claimant and the ee of some four thousand dol may 


lars. upon ‘and i in ie: interest of the claim, this Department can afford 


| “no relief in the face of a contest, from the strictness ¢ of the statutory. 
requirements with respect to final proof. Fa 


In view of the tacts of the case, which I do not conceive it necessary 
to analyze or state in detail, I cannot concur in the conclusions reached 
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by your office. JI am supported in this view by the well considered case 


of Meads ». Geiger (16 L. D., 366), in which the facts are almost iden: 


tical with those of the case now under consideration. Distinguishing 


- that case from Lee v, Alderson (11 L. D., 58), in. which it was held 
that the right of a desert land entryman i default was deteated by a 


contest, the following language was usec: 


‘This general proposition is unquestionably correct. — The two: cases, however, are — 


widely, distinguished in this respect, that in the case cited the entryman) made no 


effort toward the construction of his ditches until within five months of the expira- 


tion of the entry, and that his subsequent efforts were not: effectual, while in the 


case at bar the defendant was at no time remiss in the matter of diligence, and was | 


finally successful i in securing water sufficient for the pnrposes of irrigation. In ‘one 


case the default was of such grave character that it could not well be cured while: 


under attack, although an effort in that direction had been previously commenced ; 


_ while in the other through the unremitting diligence of the fe ci reclamation | 


‘was nearly effected before the contest was begun. 
For the benefit of claimants occupying the. attitude of the defendant 


in the case just quoted from, where the equities are strongly in their. 


favor, that case invokes the ae of the board of equitable adjudi- 


cation. 
. his ruling in effect rests on. the pipostion that the right of &@ con- 
> testant in such a case Is not an adverse claim” that. will deteat ee 


able action. 


The jurisdiction of the board of equitable adjudication rests prima- | 
tily on sections 2450-2457 R. 8., which authorize the formation of _ 
rules for the confirmation. of suspended entries “upon principles of 


equity and justice as recognized in cour ts of equity, and in accordance 
with regulations to be settled by the Secretary of the Interior, the 
- Attorney General, and the Commissioner, conjointly.” Section 2451 
provides that such adjudication ‘shall operate only to divest the 


United States of the title of the lands embraced thereby, without prey; 
—-udice to the rights of conflicting claimants.” Section 2457 further pro-_ 
vides that the jurisdiction ofthe board shall extend to cases “ where the 
law has been substantially complied with, and the error or informality | 


_arose from ignorance, accident, or ete which is satisfactorily 


explained; and where the rights of no other claimant or pre- OUDOE are 


prejudiced, or where there is no adverse claim.” 
Under this authority certain rules regulating equitable action have 


to 


- all desert land entries in which neither the reclamation nor the proof and payment. 


been formulated amoug which is rule 30 (6 L. Dz, 799), mace applicable : 


was made within three year from date of entry, but where the hae doa was daly _ 


ee On 18- —7 
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“atten ‘tiie land senpeely subject + to: entry under ths atavaue: oe legal: require- a 
-snents.as to reclamation comp. ied with, and the failure to-do S80 in time. was. the — 
result of ignorance, accident or. mist uke, on of obstacles which he conld not control, 


and where there i is no ad. verse. claim. 


. Phe case at: bar is clearly within this rule if ‘tic right of the con- 


-testant is not an * adverse claim.” “Tf it is. such a « claim. ” then the — 


case is excepted from the operation of the rule. The. status of a con-- 
-testant under the law poor therefore, an essential point f for determi- 
nation herein. | 

Section 2, act of May 14 1880 (aL Stata, 140), provides that 


In all cases ee wy. person has contested, paid the land office fees, and memeued 
the cancellation, of ‘any pre- emption, homestead, or timber eulture entry he shall be 


notified ... 2. . of such cancellation, and shall be. allowed thirty days. from 


‘che date of such notice to enter. said. lands. 


This act has been held | applicable to contests against desert: and 


_ entries. (Fraser: v. Ri inggold, 381. D. , 69.) , - 
+ A contest being filed and accepted, the right of the contestant herain: Se 
_.. ds to pursue the prosecution of the suit to a final deter mination, and if 2 
ie, successful to receive as a reward for his serviees the preferred right to. 
enter the land involved in his contest. His ultimate right, then, is_ 
, dependent upon his success in showing a statutory cause for the can- 


—¢ellation. of the entry under attack. If his contest for: any’ reason *s 
ails to seeure cancellation of the entry, he has no standing under the 
act of May 14, 1880, nor could the intervention of such a contest be 


“reg ‘arded as an ‘ ee claim” within the contemplation of the rule - es 
- gited above, for the Department has uniformly held that where 4 con- 


test. fails the issue then is solely between the government and the 
seae ye ‘Platt v. Vachon, 7 L..D., 408; -Meyhok V.: Ladehoff, 9 id., 
. B27; Sewell v. Rockafeller, 10 id., 283; ‘tyndall Prudden, 13 id., 52; 
“Truex ». Raedel, 16 id., 3° 0. 3 


Is the sontestant ie ein. entitled to a decree of cancellation His oe. 


“he shown facts that necessarily require cancellation ?. If he has not, 
“his contest falls and there is no bar to equitable action on the entry. 
The Department. holds, in an unbroken. line of decisions, that where 
the entryman, in good faith, is engaged i in the act of curing a default 
-at the time when a contest is begun, the contest must fail. ‘Boulware | 
v. Scott, 2 L. D., 263; Stanton v. Howell, 9 ids, 644; ‘Sewell wv. Rocka- 
feller, 10 id. , 2325 Gregg». Hallock, id., 373; Fansey v. - Torgersen, 11 
ad., 252. | 
— The facts in. this. case ee it eae within the line of decisions : 
cited. The evidence submitted by the: contestant does not entitle. him 
toa judgment of cancellation. No bad faith or want. of diligence. is. 


‘shown ou the part. of the entryman. He was at the time when the ae 


contest was initiated engaged i in the act of completing the. irrigation 
- which had then been nearly accomplished. ‘The claim of the contest- 


‘ant having been examined, and not found well grounded, disappears, 2 ae 


cand there is no longer an“ ‘adver se ¢la aim” to pr event eu itable action. 
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In other wor as. the facts her ein, with respect to Be ctanatien: if shown ae: 


by the entryman would entitle him to an equitable confirmation of his | 
entry, and it can not be seriously maintained that the same facts when 
| related by the contestant should call for cancellation. | 

The recent case of Cooke v. Villa, (17 L. D., 210), is not in joonflict 
with this view. That was a homestead case in which the entryman 
neglected to make final proof within the lifetime of his entry, and the 


Department held that his neglect was fatal in the presence of-aninter- 
vening contest. In this case there is no neglect shown on the part of ar 


the entryman. He was diligent from the first. — 7 
-' The register and receiver, In their opinion recommending caneélla 
tion of the entry, use these suggestive words: . 

“Tt would seem, however, that where such an- abundance of good faith has been’ 
_ Inanifested by the parties, in an endeavor to reclaim the land, some means should | 

be devised to afford appr opriate relief. | . . 
_. Itis proper to note that this equitable expression ante- dated some 7 
six months the rendering of the opinion reported in 16 L. D., 366 | 
which, henceforth, will furnish a safe euce in administering the equi | 
ties in similar cases. | 

The decision of. your office is joven: the contest sismissed: and 
the entry referr ed. to the Board of Bqaitable Ss aia | | 
. Approved: _ 

Joun I: HALL, | . oe ue 
- Assistant Attor) ne y- General. ar a re 


DESERT LAND ENTRY—ACTS OF 1875 AND 1877. : 
SIMEON D. Warr. 


A desert land entry, or deciaita of intention to make entry, made under’ either 
- the Lassen county act of 1875, or the general act of 1877, exhausts ‘the right of © 
“entry under the desert land laws, and pres the allowance of a second entry. 


_ Seeretary Smith to the Commissioner of the Gener al Land ues: Feb- Sage, | 


7 PUarY 12, 1894. 
ep L. ‘MeC.) 


_ On May 1, 1890, Simeon D. Wyatt filed his declaration in the local 
land office at Susanville, California, stating that he intended to reclaim | 


the 8. $ of the NE. 4, the 8. 4 of the NW. 4 and the 8. 4 of See. 29, T., a 
29 N. ,R. 14 E. (four Handed and eighty acres), under the Lassen oy -_ ae 


desert land act of March 3, 1875. (18 Stat., 497.). 


On the 16th of July, 1890, he made desert land entry, in the same 


land: office, under the act of March 3,.1877 (19 Stat., 377), for theS.4 
of the NE. 4, the S. + of the NW. 4 ~ the S. 4 of Sec. 20, the N. 4 of the 

NW. i of See. 29, T. ‘29 N., RB. 14%. “M. D.M. This entry embraced six — 
| bundr red and for iv ees and the land covered uneESDy, was situated , 
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ee ke Tomeaigely north of the four hundred and eighty a acres ‘contained in : - 
his declaration of May 1, 1890, oF _ 


On the 1st of November, 1890, he eas final nat of reclamation. on | 


a Shun tracts, and cash cer tificate Ne 0. 2622 was issued on the former, and ie: 
zs desert. land final certificate No. 164 on the latter, = : 


-.. On the 16th of January, 1892, your office considere d the matters S pre- 
: mented by the case, and rendered a decision therein, holding that Wyatt 


‘had exhausted his rights under the desert land laws by his declaration _. 


-. of May 1, 1890, and that his later entry was illegal. Your oftice there- 
fore held his entry made on the. 16th. of Faly, 1890, under the act of 

March 3, 1877, for cancellation. 

He brings the case to the Department upon : an abgoal from. said: — 

decision, alleging that it was erroneous in the ‘following ‘particulars:. 


1. In holding that a desert land entry made in the county of Lassen, under the 
act of March 3, 1875—known as the | Lassen. county desert land act—exhausts the 


< | me rights. of the entryman under the act of March 3; 187 ‘ known as the general aac 
— .-, land act. eer 
2. In holding that Congress aia Tot intend as vive sf atdibional’ rights, under the ere 


| = first of said acts, to a person making entry of desert lands i in said county of Lassen. 
3. In holding said entry for cancellation. | | 


Itis unnecessary to decide whether the act of 1877 i ad that of - 
1875. A comparison of the two acts show that they are alike in every | 


= ‘ ‘ essential particular. The amount of land that may be entered is the | 
~ game in both; the proof is to be made before the. same officers; more 


than half of he lan guage of the earlier act is quoted verbatim into the 


later act; but the time within. which reclamation must be made is. — 


extended from. two years to three years; the provisions of: the former 


are. extended from: one county ins. California, and made: applicable to 7 
: three States and eight Territories. No one ean. read and - compare the — eo: 
oo two. acts_ without. arriving. at the conviction that the later one was. 
intended as a substitute for the. earlier one. But in the later. act, Con- | 


; ‘gress, with the text of the earlier act before it, added, the following me 
Proviso: | Z 
That no ‘person shall be permitted to enter more. than one tract of lena: and not to 
exceed six hundred and forty acres, which shall be in compact form. | 
In view of this provisio, I. can not believe that Congress initended 
that, in one county in the United States, two. entries, to the aggregate 
oe 1280 acres, might be made by one person. : | 
I therefore coiicurin the conclusion of your office that the making of 
an entry,.or filing of a statement of intention to make entry, under 


aes either of said laws, whether within Lassen county or ‘elsewhere, exhausts ss 


oon: person’s right under the desert- land laws of the United d States, and. 


io no second entry can be allowed. 


Your office decision i is affirmed. 
> Approved:. re Se, 
 Joun I. HAL, | 
: Assistant Attorne y General, 


~ 
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RAILROAD GRANT—ACT OF JUNE 22, 18% 7A. 


TRONNES ¢ ve. J Sa. PAUuvL, ‘MINNEAPOLIS AND Maniropa Ry. Co, 


‘The act of Ju une 22, 1874, extendiag the time for the completion of the road, in aid of 


which the previous grant had: been made, and protecting the rights of actualset- . 

: tiers at the date of said act, required the company to file its acceptance of the 
terms imposed thereby, but the protective provisions therein, for the benefit of. 
settlers, are not dependent upon the company’s acceptance of the act. . 
The conditions on which the extension of time was given by Congress in said act 
operate as a revocation of the grant to the extent of the rights of actual settlers 
at-the date thereof. It is in effect an extension of the protection intended to be 
given by the excepting clause in the original eeu andis applicable to all Jands — 
. whether patented or otherwise., : 


| The. certification of lands prior to the passage of said ca in no \wise aiteats the right | 


. of an actual settler protected thereby, nor does it embarrass the Depar tment i in . 
extending to such settler the protection of said act. _ 


.The case of. f Kemper v. St. Paul and Pacific R.R. Co., 2C. L. L., 805, overruled. 


| Secretar ‘y Smith to the Commissioner if the General Land. Orfiee, Febrw- 


a 7 ae oy 12, 1894. | | 
a 7 | # ey (.W.0). 
Lam in receipt of sour loti: of Aiea 30, 1892 , transmitting the. 
record arising upon a rule served apon the St. Bivil, Minneapolis and 
Manitoba Railway Company to show cause why demand should not be 


nade upon said company to reconvey the SW. 4 of the NE. 4, the SE. 
1 of the NW. 4, and lots 2 and 4, Sec. 1, T. 146 N., R. 49 W., Crookston - 


aaa district, Minnesota, to the United States, ais contemplated by the 
act of March 3, 1887 (24 Stat., 556). : 

The tract here in question is within the primary limits of the erant 
for said company, upon the line known.as the St. Vincent Extension 


of said. road, as shown by the map of definite Jocation: filed and 


accepted December 19,1871. 0 
The act of March 3 1865 (13 ‘Stat. , 526), eetiaired that the road’ be 
completed by March 3, 1873, which ine was extended to December 3, 
1873, by the act of Natok 3, 1873 (17 Stat., 631). | | 
The company. listed this tract Movouber 28, 1873, and. the list. con- 


| taining this tract was approved by this Department oe 30, 1874, re 
and patent. issued January 14, 1875. | 


The company failed to build the road ethin the time allowed, ait | 
by the act of June 22, 1874 (18 Stat., 203), the time was. again extended te 
to March 3, 1876, upon the following conditions: 


—.. That all rights of actual settlers anil their grantees who have henstoioze’ in wood a ; 
. faith entered. upon. and actually resided on any of said lands prior to the passage of © 


this act, or who otherwise. have legal rights in any of such lands, shall be saved — 


- and secured to such settlers or such other persons in all respects the sane as if: 


said lands had never t been granted to aid iu the construction of the said lines of | 
railroad. | 
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" Section 2 of the act. provides: 


That the company taking the benefit of. this act shall before acquiring any rights 
‘ander it, by a certificate made and signed by the president and a majority at. least . 
of the directors, and sealed with the corporate seal, accept the conditions contained 


a in this act, and file such pitt in the pepe. of the Interior, for record 
-and preservation. 


| The road opposite this tract was constructed during” ‘the summer Of te 
1873, and its construction was duly certified to by the: ome of the — 7 


Sp November 22, 1873. | 
On October 8, 1874, Andrew O. atau filed pene tee siatenieat 
No. 1207, for tha land in dispute, alleging settlement June. 3, 1872. 


‘'Tronnes offered proof under said filing in 1882, and the same was me 


| Saeed: and his filing canceled, for the reason that he did not declare. 


ae his intention to become a citizen until 1873, subsequent to the date of 2 
et the attachment of the rights of the company under its grant. 


Tn the case of Kemper v. St. Paul and Pacific Railroad Company : 


i (2 C. L. L, 0D), was held, referring to the act of June 22, a a 


2 (supra): 


“,) The. company never complied. with the requirements of ‘lie. act, and therefore i ; 
: _ obtained no- extension. thereby. The act never having become operative as to the — 
a company, it conferred no rights upon the settlers. Had the company complied with | 


ve the terms of the act, it would have been a forfeiture of such lands as had been: 
actually settled upon, and: the rights of the settlers and. their Bn would have : 


__ been protected. 
But the company not having Rcemen or samnptien with the terms si conditions 


. aut of. the act, Tam of the opinion that. it is inoperative for any purpose. 


‘The question as to the effect of this act was considered by the United | 


ne States supreme court in the case of the St Paul, etc., R’ y Co. V. Gre ous 


algh (139 U.S.,; 22), wherein it was held: 


| ~The road of: the plaintiff under consideration here was not somipleeea, tin: Novem 
an ten 1878, and consequently the. rights granted to the company were subject to. for- 


_ feiture, or at least the company was subject to hostile proceedings, for breach of 


. “this condition attached by law.to the grant. A mere breach of condition does not 
of itself work a forfeiture of a4 grant; some other proceeding must be taken by the 


be 2, grantor to indicate his dissatisfaction with the breach and. his intention to exercise. | * 


his rights to revoke the grant and take possession of the property in consequence 
* ther eof. ‘While in this case no specific action was taken by Congress to work a for-. 


on feiture of the grant, or. by ‘the State, yet the continued possession and use of theprop-- - | 
erty by the company were, in fact, subject to the condition that the rights of set- 


‘tlers: upon the lands at the time should not be interfer ea with, where such. settle _ | 


ean. ‘ments had been made in good faith, as was the-case in the present instance. 


Tt is true that in this case the court holds that the act was aceépted _ 
| by the company, on account of its continued assertion of ownership of 
-'sthe road and other property after the expiration of the time for com- 3 


2 — : pleting the road, im the absence of proof to the gee 


It is now urged by the company that: 


. This j is not a case before the. court in which it is incuinbent upon the company to | 
: Z prove its non- -acceptaice of the act. On the contrary, it is a case before the land 


: 2. department, the Depar tment of the Interior. The second section of the act of 1874 — a 7 
- roamed the certificate of acceptauce, without much the act could not become ae 


| operative, to ite filed in that: department. The agpartment is thus “ade the eusto-, a 
dian of the ‘certficate; its officers, in their official capacity, know whether or. not, i 
' such certificate was ever filed; and in passing upou questions in which the accept- 


‘ance or non-acceptance of the act is involved they are bound to take j udicial notice 


~ of the fact. Huving this knowledge, neither the Secretary of the Interior, nor the 
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- Commissioner of the General Land Office can close their eyes to the: ‘fact that the: ' 


__. certificate of acceptance was not made and filed, and presume an acceptance fone 
_ the company’s retention of the road and land gr ant. ar 


Tam unable to agree with this contention. 


While it is trne that the company was by the act requir ed to eee _ 


its provisions and file the same in this Department. before acquiring any: 


‘Tights thereunder, yet, as held in | the case of St. Paul So gui Coe ; 


®. Greenalgh (supra): 


- even 


It would be in ‘the highest degree inequitable to allow the company: to anes aik 


thé benefits ofthe extension of time to complete its road, so as to avoid any forfeits . 
ure of its privileges and franchises, without at the same time holding it to. the con". 


ditions affecting the rights of settlers upon the Jands of the a in cOnaIC Gta 
tion of which the extension was made. 


Itis no answer to this position to urge that the supreme court: has 7 - 
repeatedly recognized the right of a railroad company to retain its land 
grant after a faiiure to complete its road within the time required , with-’ ne 
- out the aid of an extension, or r until advantage is taken of the breach by, 


the grantor. 


The purpose of the act of June 22, 1874, was josie Se was ay to 


extend the time within which to build the road: and (2) -to Provect: set- : 


_ tlers then upon the land. 


_ Acceptance of the act was not necessary to give validity tS that por: 7 


tion of it which protects settlers. The railroad company had failed to 


; complete its road, within the time prescribed by statute—its grant, 2 
could have been forfeited outright, ‘or any other terms less than actual © ~ 


forfeiture could have been imposed by Congress. Rather than forfeit. 
. the grant, Congress chose to extend the time within which the road 


.- should be completed, upon the express condition that the rights of set-- 

.. tlers should be respected as though no grant had ever been made. 

_ The section of the act which provides for acceptance by the company, 

of its provisions was not intended to, and doés not, -in any wise, affect. — 
“the rights of settlers. If the railroad company ie filed a written 


acceptance of the terms of the act, Congress could not have forfeited: | 


the grant for a failure on the part.of the company to complete its road, : 

within the extension of time. The failure of the company to file such, ah 

. acceptance placed it in the power of Congress to forfeit the erant for 2% 
failure to complete the road, but a failure on the part of Congress to. . 


forfeit the grant conferred no rights whatever upon the: Company, in. 


conflict with the rights of settlers. 


_ The road not having been completed within the sunea time, Con- - 
— gress hada. right to impose a new condition, in extending the time. 
_ New Orleans Pacific Railway Company v. United States,124 U.S., 124. 


_. Lam.therefore of the opinion that the act is operative for the protec- 
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i ¥ ; 
7 ‘tion of settlers, ‘notwithstan ding the company’s S failure to file its aocept: ; 


-. ance of the same. 


~Itis further contended. by the company that: 


. If-it were conceded that the. company by its continued claim of title under the | 
land grant accepted. the conditions of the act of 1874, ‘this .case is not within the 


_ _ provisions of the act, nor is it a case parallel with that of. Greenalgh. There i is a 


marked distinction between the two cases. In the Greenalgh case the land had not 
deen conveyed to. the company, either by certification or patent. : 

The act of J une 22, 1874 (supra), provides: c That all rights of actaal 
settlers. .... shalt be saved and secured to such settlers ..... in 
all respects t the same as if said lands had never been erante’ to aid,” 
étc.’ | | | 
This icveunee is gener al and ees ‘5 all | ands, whether patented 
~ or not patented, upon which there were actual settlers June 22, 1874. 


ee To the extent of the rights of actual settlers, the condition upon which 


the extension of time was given by Congress operates as a revocation | 
of ‘the grant. The status of lands occupied by .actual. settlers was _ 


__. declared to be as though they had never been granted. It is, in effect, — 7 
-.. an extension of the protection intended to be given by the exeepting. 


clause i in the original grant, and, hence, in its administration, all lands | 


coming: within the terms af the act of June 22, 1874, 2 SUPT, inust. be. 
— disposed of as though no patent had been issued. eo | 


The lands here in question being within the primary limits, cued 


ee - by the force of the ery if at all, and the listing and ag added ™ 


nothing to the company’s title. = 
In the cases of the New Orleans Pacific Railway Cohipany (14. Li D., 


a B21) )y and the same company against Sancier (14 L. D. , 028), the effect ? 


tof a cer tification, where there had been a declar ation of forfeiture, was 


| : consider ed, and it was held that, the outstanding certification did not . 
: constitute title in the State, and that the act of forteitur e oper ated, to eee 


restore the lands to the public domain free from the effect of the orig- 
- inal grant and the certification thereunder. — : | 
Tam ther efore of the opinion that the fact that the. land had been se 
tified prior to the passage of the act of June 22, 1874 (supra), in no. 
wise affects the right of Trounes, who, in the former proceedings had in. 
this Departmeut, has already shown that he-was an actual settler upon 
the land since long prior ‘to the passage of said, act, nor does it. 
embarrass this pee in extending t to. hin the pr ovisions of said 
act. 
| AS pafors: stated, ivonhen’s filing was. eainceled for. scoutice with the | 
| : grant, but, as now hows such action was error, and, under the 3d — 
_-gection of the act. of Mareh 3, 1887 (24 Stat., 556), he. should be rein- . 
7 stated 1 in his rights, and per mitted to complete entry of the land. ce os 
‘The decision in the Kemper case (supra) is over ruled, as is also that on 
aa of the Depar tment rejecting Tronnes’s Ss claim 1 to this land. | . 
Approved, - : 3 en oe ee 
_Joun L HALL, | 

oases came Ato ney Gener al. 
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RAILROAD GRANT—MINERAL LAND—MILL SITE, ~ 
MOoNGRAIN ». NoRTHERN Pactric R. R. Co. 


It is only non-mineral land that can be appropriated as a mill site; and an applica- 
tion therefor must be rejected where the land jis embraced within a eae rail- 
Toad grant att passes. title to lands. of such character. . 


Secretar ry Smith to the. Commissioner of the General Land Office, February -_ 
a 12, 1894. 
: | | | | (P. JO.) 
The land in iateee oa is in Sec, 17, 7, 10 N,, R. 14 W., Helena; | 
~ Montana, land district. It appears that on December 9, 1886, this | 
_ tract (with others) was embraced in selection list No. 13 by ‘the North- | 
ern Pacific. Railroad Company, under its grant of July 2, 1864 (13 Stat., 
,. 865), the land lying within the granted limits of the Sati to said cone 

pany, its map of definite location. having been filed July 6, 1882. 

On August 25, 1885, the Silver Hill lode claim was located, and 
December 10, following the mill-site was located. On February 7, 1891, 
Charles E. Mongrain: et al. tender ed. an application for patent for said 
Silver Hill lode claim and will-site, surveys Nos. 3079A and 30798, and 
the same was Clete because of said selection by the railroad com- 

pany. | 
On application of the mineral aman a hearing was ordered to 

_ determine the character of the land. which was had. before the local: 
officers April 16, 1891, and, not. being able to arrive at a conclusion — 
from the testimony taken, the register and receiver ordered a further 

hearing, which was had April 5, 189°. From the testimony taken at 

the two hearin gs, they decided in favor of the mineral claimants, and 

on appeal by the railroad. company your office, by letter of Novainber 
2, 1892, affirmed their: decision, whereupon the Sas company prose-. 

ae this appeal. | ; 
— From a careful examination of the testimony Jam satisfied that your 
said office decision fairly and sufficiently states the facts disclosed as | 
to the lode claim, and I see no reason for disturbing the judgment of. 
the local anicars. as affirmed. by. your office, to the extent of the lode 

. Claim proper (Central Pacific R. R. Co. et al. 2. Valentine, 11 L. D., 


But I do not think ae should be shen Gea of the mill. site. .AS 

shown by the plat of the official survey, the mill-site is contiguous to 
the lode claim. There was no testimony offered at the hearing as tothe __ 
character of the land included in the mill-site, or in porerouce to it in _ 
any way, but the return of the deputy miner z 


The mill-site (survey 1 No. 3079B): contains no known imine of ae or aihien | 
Tock in place, bearing. gold, silver, cinnabar, lead, tin, copper, or other precious 





- metals, nor are there any deposits ther ein, commonly called pincer ercher claimed or 


known to exist in said mill-site. 


an 
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om Bat independents of hiss the land could not bé. taken asa rite site fe 
mG as against thé railroad | company. Itis only non-miveral land that can . 


be. thus appropriated. ‘Sec. 2337 (Revised Statutes), under wee Dat s | 


oe ent may be procured for. mill- sites, reads as follows—_ 


_ Where non-mineral land not contig uous to the vein or lode is used or oceupied by ; 


the proprietor of such vein or lode for mining or milling purposes, such -non-adjacent: — 


surface. ground may be embraced. and included in an application for a patent for 
such vein or lode, and the same may be patented therewith, ‘subject to the same | 
preliminary requirements as to survey and notice as are applicable 1 to veins or lodes; 


. but no location hereafter made of such non- adjaceut land shal] exceed five acres, 


and. the payment. for the same must. be made at the same rate as. fixed by this 
chapter for the superficies of the lode. The owner of a quartz mill or reduction- . 
works, not owning a-mine in counection therewith, Eye also receive a patent for 
his mill-site, as provided in this section. 3 


It being non-mineral land, it passes to the company mast its orant, 
and it is only that portion of. the land included. within the grant that 


eZ -is valuable for its mineral deposit. that is excepted from it. The mill- a 
site. application for patent should be rejected and the location canceled. 


a Keystone Lode and Mill Site v. State of Nevada, 15 L. D., 259. 
~The judgment of your office is theretore. modified to this extent. 
Approved . 7 | 

JOHN I ‘Haut, 
Assistant Attorney y General. 


a 


- RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT RIGHT. bea, 
SPAULDING V “Norrnrn PACIFIC R. R. Co. ona. | 


The right of one e holding tinder a. purchase f irom . the railroad company is no bar to 7 
3 | the selection of the land as indemnity. | 


| Seeretar; y Smith to the Commissioner of the Gener al Land Office, ‘February 


“12, 1894, 
E. Ww. GC. 


al; ee spa aerea the aoe by the Ne erenGr Pavifie Railroad. Com-> 
pany, from your ‘oftice decision of December 12, 1888, sustaining the 
action of the local officers in re) jecting the attempted selection of lots 
1, 2, and 3, Sec. 13, T. 1N., RB. 42 E., Walla Walla, Washington, by 
said company as. indemnity on eset of the. claim of one ane AL 


oe. Spaulding, under the pre- -emption. laws. 


This land is within the Jimits of the withdrawal upon fhe map. filed 
February 21, 1872, Showing the line of amended general route, but 


- upon the definite location. of. the road (October 4, 1880), it fell within 


the indemnity. limits, and the company attempted to make selection 2 
thereof September 24, 1884, and appealed from the rejection of its list. 


A _ For the disposition of this case it is unnecessary to consider the effect _ : 
i of the several withdrawals. covering this land, it being sufficient, to 
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Nieek to ne status of the land at the date of the attempted selection by -— 
- thecompany. — ek! 
, M1877 i Spaulding eee a pre- acpi declaratory statement for 
> this land, alleging settlement in November, 1872, which was rejected ’ 
for conflict with the grant, and upon appeal: ‘said action was sustained | 
= by your office letter of August 28, 1880. | : 


No further action was taken be Spaulding ae raueeiiiis his | 


claim under the pre- -emption laws, but the case arising upon his appli- — 


cation never having been formally closed, the matter was re- considered 


_ by your office sua epome we ee your of November 29, 1886, a oe 

was ordered. 7 2 
At this hearing it was shown Bhat Spaulding, after the adverse deci- 
sion of your office on August 28, 1880, made application to the company 


_ for title, and at his request the company selected the land and contr ae a ae 


_to sell to him for $4.50 per acre. 
Under said contract he had, at the date. of the hearing, made: several 
payments, and admitted that. ie had leased, for a term of ninety- nine . 
years, to different parties, tracts aggregating forty acres. — val 
_. When asked at the hearing if it was not his desire and wish that the | 
company should secure title to the land, he replied : _— : 
 Iwould state I would prefer if I could get good title from the company that the. 
company be permitted to select the land, but if not, I want to get it under my pre- 
_emption right from the government. That already I have made several payments 
| on this land. zi . * =. ag Fey 
‘From a review, of the matter, I am of the opinion that Spaulding did 
not ;jhave a valid claim to the land under the settlement laws at the | 
date of the company’s attempted selection thereof, which selection was 
made, in accordance with agreement, for his protection: | | 
Having leased about: forty acres of the land he could not acquire’ 
title under the settlement laws, and from his own statements he. was _ 
holding the land at the date of the company’ s selection, not asa settler 3 


‘under the public land laws, but as a purchaser from the company. 


«IT must, therefore, reverse your. office decision and. direct the allow- 
ance of the company’s selection if other wise regular and valid. 
Approved: — , | 
- SonN J. HALL, | 
Assistant Attorne, Y. General. 


PAULSEN v. ELLINGWooD. 


Motion for review of departinental decision of ny 6, 1893, 17 L. D.. 
IL, denied wae ee Smith, ) February 12, 1894, 
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_. PENDING CONTEST-RELINQUISHMENT.|{ . _ 


HOLMAN vo. KNAPPEN. 


a | Failure of the local office to order a hearing on a charge that alls ‘for Sion ‘action, a 


. will not defeat the right of the contestant as against the subsequent relinquish~ 7 


= % ment of the entry under attack and the intervening entry of another. a 


ee ae Seoretary Sinith to the Commissioner of the General Land ‘Office, Feb: 7 - 
age fm ruary 12, 1894. cn Cr L.) a 


I have eoanideeed the appeal of William B. Holmait from. your office | 


= ee of September 27, 1892, in the case of William: B. Holman ». — 

_. ~ Theodore F. Knappen, affirming the rejection by the local officers of Zz _ 
wares Holman’s application: to make homestead entry of the SE. 1 of the NE. 1 Pes 
a of Sec. 21, T. 56 N., R. 24 W.; 4th p. m., Duluth, Minnesota land. dis: 


tr ict. 


| “May 6, 1892, which was a final decision in the case. of Theodore a2 


| ~-Knappen Ve The State of Minnesota, and necessarily brings before me ma 


oe for supervision the record and proceedings in that case also. Pisce att 
On March 22, 1890, Theodore F. Knappen, of Minneapolis, Minne- ae 
 sota, filed, at the St. Cloud land office, an application to make homestead 


entry of the tract of land in contest, which was not allowed, because — 
said tract had been selected and was claimed. as swamp-land under the. 


 aet of March 12, 1860, by the State of Minnesota, which had elected to 


- Your office decision refers to and is based upon your office letter ot. a 


make the field notes of the government surveys the basis for deter- 
mining what lands passed to her under said grant. Whereupon, ,onthe .-- 


game day, March 22, 1890, Knappen filed his affidavit of contest against. - 


the State of Minnesota, duly corroborated, and alleging that the — ? 


“majority” of said tract'is not swamp-land, but high, dry and arable. . 


land; and his application to enter was held without. acne to await te | 


-_ result of the contest. 


On June AA, 1890, a hearing of said sere was cia ati the St. Cloud 


: land office, at which’ Knappen appeared in person, and the State. ae : : 


: Minnesota by attorney. | 
- On May 13, 1891, the local officers: minal their joint decision: recom- 


el "mending that the State’s selection of said tract as swamp-land be held ~ 


for cancellation, and that Knappen’s application to make homestead 


os, entry be allowed. 


The State of Minnesota appealed to your office. 
On May 6, 1892; by letter “K” of that date addressed to the ‘pga 


- . officers at the Duluth land office, your office dismissed the State’s appeal, a 


os declared the decision of the-local officers at St. Cloud as to the charac- — 


ter of said tract of land to be final, and rejected the claim: of ue pinto 


a in. the. premises. 


ON 0 appeal was taken from | said decision. 
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* Mopandied to said decision was a paragraph it in the pitowing words: 


“<The application of Knappen is returned herewith, and no valid objec- 
tion being found to subsist, you will allow him to Pe fect the same ~ | 
. Which were irrelevant and misleading. | 
On May. 19, 1892, Holman filed at the Duluth land office his applica | 
tion. to make homestead entry of said tract of land, which was on May. 


20, 1892, rejected by an order of the local officers in the following words: 


“Rejected for conflict with prior application of Theo. F. aren see 


Commissioner’s letter K, May 6, 1892.” | 
On June 15, 1892, molaien appealed. But his appeal was. not for- 


- warded to your office until July 28, 1892. 


In the meantime, on June 29, 1392, Knappen ue: a the land 
office in Duluth, and filed his. application to. make homestead entry of 


- said tract in conformity with sections 2289 and 2290 of the Revised 
ms! Statutes, as amended by the act of March 3, 1891, and he was allowed 

to make such entry, the local officers aries on: the face of his appli. . 
cation and on the-face of his duplicate receipts the words: pretowed Pe 


‘by Commissioner’s letter K, May. 6, 1892.” 


So On September 27, 1892, your office, on consideration of Holman’s toi 
_ appeal, affirmed the decision of the oe officers: at Duluth, rejecting 


- Holman’s application. 


On October 29, 1892, Holman filed in the local office his appeal to — | 
this Department. And at the same time, he filed his affidavit of con- | 


test against Knappen’s entry, duly and impressively corroborated, in 


~ which among other anes he alleged ereumtanually and in sub- = 


Stance: | : 
That Knappen is an. ciharherat law, voaidine and practicing his profession at 


a? an. Minneapolis; that his application to make homestead entry of said tract of land 
was fraudulent, a sham and pretence only; that he never intended to establish a_ 
residence thereon, or to adopt the occupation of a farmer in‘place of his present pro- 
- . fession; that he had colluded and combined with a clerk in the land office at St. 


Cloud and other persons, with intent to scrip the land or otherwise to secure title - 


from the government, and to divide among them the proceeds of the speculation. 
And he prayed that a hearing be ordered that he may prove said allegations, et, 


Instead of ordering a hearing, the local officers, on N ovember 9, 1892, 


forwarded said affidavit of contest.to your office, attached to ‘Holman’ S . 


| appeal, and your office transmitted it to this Departinent, with your 


letter “CO” of December 5, 1892. © 


While Holman’s appeal was pending here, a, hie pr ayer for a hear- 


ing of his contest against Knappen’s entry was under consideration, on 
December 27, 1892, Kappen filed in the land office at Duluth, his onel. , 


nal duplicate receipt of June 29, 1892, with a relingiishment to the 


United States of all his right, title and interest in said land, endorsed 
thereon, and. subscribed and sworn to by him, on the 22d day: of Decem--- . 


~ ber, 1892, before a notary public ia Hennepin county, Minnesota. 


And thereupon, on said December 27, 1892, Knappen’s entry was. _ 


: canceled ; and one Stillman Reed filed ne application to make home- 


: 


ae 
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| stead entry of. said land: which application. was, on TD acabE 31, 1892, | 


a - transmitted. -by. the local officers without action, to. your office. for con- S 


- - sider ation and direction. . Your office transmitted the same with other Aes 
_... papers belonging to the. case, to this Depar tment with your: office reper ee: 
ae soe of February 9, 1893. a 


- Your office ecisiow: of September 27, 1892, holding that. the: local : 


officers: were correct in rejecting olina ws application. to. make home-. ae 


e - stead entry, was erroneous. It ought to have been received subject to 
Ps _ Knappen’s preference right as contestant. against the State of Minne- 


“Sota. (16 L. D., 334, 15 L. D., 424, 1 L. D., 162, 2 L. D., 321). When 


> :  Knappen exercised said nreference right and made entry on June 29, — : 
1892, Holman’s application became ot no effects ; ane it might properly a. 


have been rejected then. 
When Holman, on October 29, 1892, filed his affidavit: of éontest 
against Knappen’s entry, it should have been entertained. by the local | 
-_ officers, aud a time for hearing should have been set. - That contest | 


5 tye - must be considered as pending. When Knappen on December 2%, 


oo 1892, filed his relinquishment to the United States, Holman, aS SUCCESS- : 


oo ful contestant, became entitled to his preference ri ight, one had. prece: ; 
oe dence of Stillman Reed’s application. 


Your office. will, therefore, direct that. the eplieaiion: of Stillman | i 


: : - * Reed be rejected; that the cancellation of Knappen’s entry on Decem- — 
per 27, 1892, stand approved; and that Holman’s application to make 
me Homostend entry of the tract of land aforesaid, be allowed; subject, as 


ar - in other cases, to contest, and to any legal objections that may oper ; 


i - 


- Approved, 
JOHN I, HALL, 
| Assistant Attorney y- tenes al. 


‘SOLDIERS’ “ADDITIONAL: HOMESTEAD—CERTIFICATE ee 
FREDERICK Ross. ~s 


3 rn solitior’ 8 saditional homestead entry made by an attorney. in. fact, eurd. eee ona 


- certification of the additional right, and regularly allowed. under the reg alations - 


then existing, exhausts the additional right of Hee soldier. 


as Seoretary | Smith to the Commissioner of the General Land Ofee, Bebra Ue 


ary 12, 1894. 5 0. 
aes oy: 


“Qounsel for Fredetick Rose pr saoiited| you @ apeecon dated Mareh 235. 
1889, asking for the restoration of Frederick Rose’s: additional home- r 


. stead. right, alleging that he made final entry of eighty acres at Boon- . ; 
ae ville, Missouri, August 30, 1872; that by virtue of his military ser vice : 
he is entitled to make an additional entry: of eighty acres; — 


That on March 12, 1879, he made-a soldier’s additional homestead entry, number ed : 
: 2799, final certilteate fambered 1641 for the NE. 4 of NE. } and SW. 4 of NE. ¢, Sec. 
29, TS. 42, R. 8 in n Tal ors Falls, Mimn., district; is a 


‘ . 


‘DECISIONS RELATING TO THE PUBLIC LANDS. “Lk: a, 


That ov Y May 27, 1879, said entry. was canceled because it was within “ 


_ the Mille Lac indian Reservation; that ou. October 25, 1880, a certifi- 


cate of right to make a new iocation was prepared, “ but is now pre- 


_ §erved in the possession of the General, Land Office;” that.on August — 


15, 1882, ‘without your petitioner's request, knowledge or consent his 


on said entry” was re-instated on the records of the General Land. Office 
that a patent has not issuéd; “nor has he ever enjoyed any benefits - 
_ from said entry;” ,' . , : , 


That by act of ioneveds. approved ‘qui 4, 1884, (23 Stats., 89) it is expressly | 
provided that said land-“‘shall not be maton’ or epee of in aly manner until 
further legislation’ by Congress.” in 


-. Sach leg islation has not yet been had. 


In view of these facts, it being manifestly inequitable awd: unjust to require your | 


petitioner any longer to await the action of Congress in this matter, and for a still 
- longer period remain without the enjoyment of the benefits of the right ‘conferred 7 


upon him by said section 2306 R. S. U.S., your petitioner prays that said entry num- 


-bered 2799 in Taylor’s. alls district may be finally canceled and the said certificate, 


heretofore mentioned, be issned to him, or if more fully in accord with the ptactice. 


in. vogue in your office, that his soldiers additional right may be restored to him 
; without prejudice. 


Subsequently Rose filled « wb rélinguishment of said entry, dated: April | 


22, 1889, accompanied by an affidavit, in which he swears “that he‘has _ 


cats no certificate for -the soldier’s eee ena homestead entry bs. 


anthority or Spratt: mi and under date of September 9, 1889, he fled the 


following affidavit | 


- Frederick Rose, being first duly sworn, deposes and says—That he aia not sign 
any papers before W. T. Shafer, deputy clerk under William C. Evans, clerk of the 


Crawford county circuit court, Steelville, Missouri, on April 5th, 1879, for the pur- 
~ pose of making soldier’s additiunal homestead, and that he never gave at any time 


power of.attorney to T. B. Walker to act in such matter, and that he has in no man- 


ner, either by entry, application, or by sale, transfer, or power of BUEN exer- | 


cised his additional right of soldier’s homestead entry. 


By an affidavit filed: September 30, 1891, Sworn to by the President | 


of the Mississippi River Logging Company, it is shown that said: com-_ 
pany purchased for a valuable consideration the lands covered by - 


Rose’s entry” and that it is the owner of the same. | 


By letter of October, 22, 1891, you rejected Bose’s petition, and | | 


decided that the entry made in his name is confirmed by virtue of the . 
proviso of Sec. 7 of the act of March 3, 1891. The matter is now before. 


me on the appeal of the petitioner, aid he assigns as error—_ 


1, In holding that the local officers had not, (and by implication the eee ee 


has not now) any means of determiuing whether the homestead. application and 


other papers filed in the name of Rose were actually. executed by him or led by his 
authority. | | 


‘The other assiguments of error are Or aaeesae) éntirely ie your judg- 


ment that the entry was confirmed under said act of Congress. 


It seems-to me that there is but one question presented here for con- 


| sideration, and that1 is as to wpeEner en not ‘Rose | is entitled to the res-. 
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| - tonaticil of. hig soldier’s adiitional right, and if it is found that he tea | 


a a already exercised’ it, then it necessarily follows that he cannot be per- 
-- mitted to use it again. It will be observed that Rose’s statements in 


; regard to this. matter are contradictory, but without. discussing them 
in detail, I may say that I think his petition should not be allowed. 


Ga. * An examination of the papers show that the entry was regular lymade 

~~ ander the regulations that existed at the time (Wachter et al. v. Suth- 
erland, 7 L. D., 165). All the papers bear his signature, unmistakably = __ 
the same signature all the way through, and the applicant will not be 


- heard now to deny their execution under such circumstances. Itis’ 


true the power of attorney that. should accompany the application. is - 


notin the files, but inasmuch as all the record shows that the entry — ? 


Was made by the attorney in fact, it will be presumed that the land | 


= officers had sufficient evidence | hefore them ‘to satisfy ‘them of his 
appointment. ) 


| _ The position is therefore dismissed, but nothing herein, -1§ 3 to be con- . : 
- strued as confirming said entry. a4 


a Approved, 
JOHN I. HALL, 
Assistant Attorney Ginerit 


OKLAHOMA LANDS—HOMESI'EAD CONTEST. 
LAUGHLIN v. MARTIN ET AL. 


a One who knowingly enters the Territory of Oklahoma, prior to the hour fixed for ; 


opening the lands therein to settlement and entry, becomes iherelyy a a ; 


: aS @ homesieader. 


- ee within the Territory during the oreater part of the aeaed from. March 2, 


1889, to the hour fixed for opening, disqualifies the person so present as a home- — 
-steader, unless it appears that he was lawfully within the Territory. | 


eas Seoretar wy Smith to the Commissioner of the General Land. Ofice, Febru- he 


te, Oot $s Oe Oe a e. (8. MLR. 2 


“This case ivelves the NW. 4 of Sec. 11, T.17 N,, R. 1 ie Guthrie - 


vet “tand district, Oklahoma Territory. - | 
: The ard shows that Samuel D. Martin made homestead entry for. 8 


- this tract on April 26, 1889, and that on May 24, 1889, M. M. Laughlin 


a filed an affidavit of. coast against said entry, alleging. that, S. D.- _ 
‘. Martin was disqualified to make entry, on the ground that he had 


violated the act and the proclamation of the President in opening the 


~ .” Oklahoma lands to settlement under the homestead laws, by entering 


os the lands of the Territory between the 2d. day of March, and the hour 


<.. “OL noon of the 22d ‘day of April, 1889; and further, that he, the said a 
+» M.M. Laughlin, was the prior settler upon the said tract, and had - - | 
made the first. improvements upon the land, in compliance with ne sie 


settlement eee 
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ciheseauad on July 9th, following , Laughlin rine apelientinn to" 
enter the tract in controversy under te homestead laws, which was _ 
rejected for conflict with the entry of Martin. January 30, 1890, Rhoda 


A. Hines filed an affidavit of contest, alleging that both Martin andk —- 


Laughlin were disqualified from making entries in the Territory, as they 
both had entered said Territory, i in violation of the act of Congress and 
the President’s proclamation, as set out in the affidavit of -contest filed 
by Laughlin against Martin. » 
May 20, 1890, the register and receiver jeated notices to the: various 
_ parties to the suit, citing them to appear at the locai office on July 19, 
180, in order that their rights might be passed upon and adjudicated. 
After continuance, the case came up for hearing October 15, 1890. 
March 16, 1891, the register and receiver rendered their joint decision, — 
‘dismissing the sontest of Laughlin, and recommending for cancellation 
the entry of Martin: May 9, 1891, Laughlin and Martin both appealed 
from the decision, alleging it to be contrary to the law.and the evidence. 
April 9, 1892, your office decision reversed the finding below, and — 
dismissed the contests of Laughlin and Hines, and allowed the entry of | 


eS Martin to stand. 


May 19,1892, Laughlin sccsigd alleging the decision to be contrary 
to the aw and the evidence, and on June 11, 1892, Rhoda A. Hines 
also appealed, making the same allegations. 

The evidence is voluminous, and conflicting beyond reconciliation, | 
but the following facts are well established. 

On Sunday, April 21, 1889, Sainnel D. Martin and party, consisting 
of his father, Samuel B. ‘Martin, his brother, George C. Martin, the 
brother-in- law of his father, W. C. McCormick, and a man by the name 
of E. Ulm, were approaching the Oklahoma line. They were travelling 
in two wagons. Samuel D. Martin, Samuel B. Martin and E. Ulm were 
in the front wagon, aud George C. Martin and. W.C. McCormick, in the 
other. They reached the line at about three o’clock in the afternoon, — 
and crossed it, continning south, as the defeudant Martin claims, in 
ignorance. Prior to reaching the line, they claimed that a soldier told 
them that they would be stopped by the officers when they reached the 
line, and it was due, they asserted, to this statement, that oN oe 
the line, and entered the Peveitory of Oklahoma. | | 

It is a well settled holding of this Department, of uniform applica- | 
tion, that the contestant must prove his case, and the burden of proof — 
consequently rests upon him. Here the question at issue primarily, is 
the allegation of Martin’s entry into the Territory during the prohib- 
ited period, and when the fact was established, a prima facie ¢se was. 
made for the contestant, and the burden of proof, in contemplation of - 
law, shifted to the defendant to explain his presence not to be in con- 
travention of the spirit of the law. It-then became his duty to show 
that his entry and presence, though violating the letter of the law, was — 
not inharmonious with its spirit and purpose, ancl me burden of proof,’ 
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ieee SU establishing the innocence and inadver tence of ne presence, ‘rests 
So as heavily upon him as it did upon the contestant in the first instance. 


Such being the law upon the issue now under consider: ation, - ti 


‘becomes necessary to examine the evidence addiiced in regard to the. | 
 gircumstances surrounding Martin’s entrance of the ‘Tervitory on the fae 


- 24st of April. 


It appears that when he and his party reached the line, at the time . 
before mentioned, quite a crowd was there assembled, and thongh one 
of his witnesses, George C. Martin, bis brother, says that there were 


only about a-dozen people present, on cross- evanination he would not 
swear that there were not a hundred. The men in the. crowd were 
“5 cooking, eating and walking around. When they reached the line, it 


4 : oe is shown by the testimony offered -in Martin’s behalf, that a man rode 7 
ap to George Martin and MeCormick. and said, “ Did you. know you mae 
were on the liné?” George Martin replied that ‘he did not know where 


the line was. McCormick asked if they had not better stop, to which — 


: Martin answered that the man who had just spoken. knew no more — 
about: the line than they did themselves. McCormick got out; George | 
on Martin followed the wagon of Samuel D. Martin, the defendant, into he 

7 the Territory. . 
_ -MeCormick testifies that he tried to get his horse, which was hitched 
Be to the wagon, and whilst George Martin denies this, it would appear 
ee that. it is only reasonable that he did make such demand, as he had no . 

other means of making the race from the line. T hough McCormick 


was the brother-in-law of Samuel D. Martin, when the latter saw him — 


out of the wagon, he did not undertake to seer why he got out, 
but supposed it was because he was angry, and yet. Saw 110 ) evidence of ae 


his being angry. 


-... Jt is in evidence that none of Fhe party knew where tie re Was, ae st 
ee cae when they came to this crowd, they made no inquiries, but contin- 
a med on south into Oklahoma, relying, as they state, upon the statement 5 | 

_ made to them by the soldier, It. is incomprehensible that men who — 
were seeking to conform to the law, should have taken. no more pre- 
 eaution not to violate it, and the burden of proof being apon Samuel 


D, Martin to show the iiadvertence of his crossing the line, it is evi- | | 


. dent that he has failed. On the contrary, it is equally evident thathe = 
os _ -erossed the line knowingly. He was about seven miles in Oklahoma _ os 
, before he discovered, he alleges, that he had crossed the line. He did | 
~ not turn back, as would naturally have occurred to one who found that. 


he had siolated the law, but continued on south, and. crossed the 


| Cimarron River, where he camped that night, outside of the Territory. 
When it is borne 4 in mind that he was fifteen miles uearerthelandnow 
in question, after crossing the southern boundary, a motive is at once _ oat 
-.. ghown why the trip across this neck of Oklahoma was made, and when _— 
bis: considered that, though there is nothing contained i in theevidence 
that indicates that. Martin had any particular tract in view, that uever-: 
theless the land in issue was only one and a half miles distant from thee ok. 22 
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| cast line of the Territory, and was Cimarron River bottom fade whieh 

were amongst the best. lands iu the Territory, his strange conduct in 
- failing to make inquiries as to where the line was, and his ‘continuing 
on south, instead of turning back when he ascertained, as he alleges, 
that he was in Oklahoma, discloses his probable object to. have been — 
an intention to acquire land in that desirable region. | 

‘In the case at bar, the defendant, Martin, knowingly Gensel: the | 
Territory, and under the spirit of the Jaw, as set forth by the act of 
_ Congress, and the President’s proclamation and the construction 

‘placed upon them by the case of Smith v. Townsend (148 U.S., 490), 
and the recent decision of this Department in Turner v. Cartwright 

(17 L. D. , 414) his entry, as set One: in the testimony, disqualifies him: 
as an saan in the Territory. | 
| The cases of Donnel v. Kittrell (15-L. D., 580), and Golden v. Cole — 
_ Heirs (16 L. D., 375), are notin point, as ‘in those cases the entries 
were auiwteaional 

It is therefore now held that one who entered the Territory prior to 
the hour of opening, knowingly—as did Martin in this case—became 
by such entry, disqualified as a homesteader. 

Such being the law applicable to Martin, it now becomes necessary 
to examine Laughlin’s qualifications. The evidence shows ‘that for:a 
period of nearly seven years he had been employed in herding cattle. 

in the Iowa Nation and the Oklahoma Territory, and that he was well 
acquainted with the land in this township. He was camped within a 
quarter of a mile of the land in controversy, upon one occasion, during 
his stay in the Territory from March 2d until April 21, 1889, and it. is 
claimed that he was well acquainted with the land prior to the period 
at which it was prohibited to enter the Territory, and therefore that 
his presence within the ‘Territory from March 2d to April 21st, 1889, 
gave him no advantage. 
The presence of one during ne the whole prohibited period, in 
the Territory, when the evidence shows that he camped once within a 
_very Short distance of the land, ought not to be held to leave one any 


Jugal rights as a settler. It would open the way to fraud and Imposi- 


— tion upon the government. : 
If one desired to enter the Territory as a homesteader, he hound | 
have gone outside at the commencement of the period during which it 
was unlawful for one to remain in the Territory. 
_ The facts in Laughlin’s case are not similar to those in the case of 

one who, by chance, enters or was inside and so remained, until just 
before the hour of opening, but whose subsequent mech a claim is 
so far removed and dise anrected from his location while in the Terri- 
tory as to destroy and negative any idea of oe gained by such 
presence and entry. = 

It is therefore held that one who is within the Territory from Mareh 

2, up to April 21, 1889, is disqualified to secure title to lands therein, | 
 mnless it appears that he was lawfully” within the Territory. i 








f 
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- Martin bid. Laughlin both made substantial iniprovements upon. the oo 
ao. land, “but your office was in error in holding that Laughlin offered no — 
a geidende: ‘of prior settlement upon the land. On the: contrary, the 
_ evidence clearly shows that he did this, though under the conclusion, = 
herein reached, it is immaterial. And the evidence farther contains = 
— ueh Aectmone to show that Martin entered the Territory again upon 
> the 22d, prior to the hour of noon, but owing to the conclusion of law. ; 
nce feached upon the effect of his admitted entry of the Territory on _ 
7 Sunday, April 21st, it becomes unnecessary to determine whether he > 


again violated the. iasr on April 22, 1889. 
“Martin and Laughlin being ate held to be disqualified a as anes 


o steaters sin Oklahoma, it follows that the pr eference right to enter the | 7 
tract in issue, will be given the second contestant, Khoda Hines, aud — 
"in this connection it is well to note that there is some evidence i in the 


testimony, though not directly brought out, that may, perhaps, indi- 


Gate that collusion existed between the first. and second contestants, 
~ Laughlin and Hines, but it isnot in such a shape, or sufficiently enone ; 


now, to warrant any conclusion thereon. 


It is in conclusion, therefore, held that the entry of Mar a Sail be teh 
canceled, and as Laughlin has equally violated the law, the second 
contestant, Hines, will be allowed to make entry for the land, ane your | 
office decision i is accordin gly reversed. | 


Appr oved, 
JOHN I. Aart, 
| Assistant Attorne -y- General. 


| HOMESTEAD ENTRY—MARRIED WOMAN. 


J ANE MANN. 


A. husband and wife, ene vine together in such relation, can not each maintain 


a homestead entry at the same time. 


Where a woman, having an unpertected homestead entry, marries a man. havin | 


- @ similar claim, the parties should elect: which of. the two claims they. will | 
msineaay as both entries can not be carried to patent. | | bieee- 


iy Seoretar ‘Y Smith to the Commissioner of the General Land Office, 7 Feb- _ 


ruary 12, 1894, : (A. F, 8.) 


Mrs. gine: Nee formerly Jane Kinnaird has pepeaicl from your 2 


decision of February 3, 1892, holding for cancellation her homestead = 
entry for the NW. 4 of Sec. 23, T. 119 N., R. 57 W. , Watertown, South 
— Dakota. 


It oe ee she made said entry March 26, i883, and claims to 


have established residence thereon about September 1, following, and 
has continued said residence up to the present time making valuable | 


i improvements thereon, estimated as worth about $900, and that on . — = 
te ae 22 ) 1887, she married Joseph Mann, who on Poe! 9, 1836, a _ 
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- also made a homestead aed for the SH.4 of Sec. 32, same town and 
range. , 

November 3, 1887, a little over - five months after his marriage, Mann 
made final nroo! ia commuted his homestead to a cash entry which | 
‘was approved and patented July 15, 1890. On July 14, 1891, his wife 
_ made proof on her homestead entry, the local officers issued the final 

papers and the case. was ee trausmitted to you for examination and. | 

approval. | 
Under date of February 23, 1892, you held that a husband and wife — 
living as one faimlly can not. iaatata entries at the same time and 
therefore held Mrs. Mann’s entry for cancellation. 

March 9, 1892, the local officers transmitted the application of Mrs. 
Mann ie for a reconsideration of your decision wien: ou March 
30, 1892, you denied, whereupon she appeals. 

This Department has repeatedly held that. an entrywoman loses no ~ 
right acquired under the homestead law, simply by her marriage pro- 
vided that after marriage, as before, she continues to comply with the 
. law. Alice M. Gardner (7 L. D., £70); Angie L. Williamson (10 L..D., 

30); Hanson v. Bar] (13 L. D., 548). | | | 

In none of the foregoing cases, however, does it appear that,the hus- 
band and wife were both trying at the same time to secure an ney 
under the settlement laws. | ae 


In the case at bar, Mann and his wife seiasied to maintain resi- 


- dence for over five months in two houses about thr ee Iniles apart and — 
afterwards, he having commuted his entry, for over three years and — 
eight months they resided ete in one house upon 7 wite’s home- 


7” stead entry. 


- The principle laid down in the case of Bullard v. Siilivan (11 i; D., 


7 29) must govern in this case. It was held therein that a husband ahi f | 


wife while they live together as such, can have but one residence and 
the home of the wife is presumptively with her husband. The claim 
of Mrs, Mann that she never resided with her husband upon his entry, 
in fact that she refused to do so, does not affect the case. The fact 
_ still remains that they were legally man and wife and were seeking to 
obtain title to two homestead entries at the same time. 


When the clainant married a man who had made a homestead site | | 


upon which final proof had not been perfected, it remained for them to 
elect which of the two homesteads they would retain and prove up on © 
.as their home as they were not allowed to hold both, (Hattie E. Walker, — 
15 L. D., 377) but it appears that Mann dented, residence upon his” 


entry and patent has issued therefor, hence under the rule laid down 


in the caseof Wm. A. Parker (13 L. D., 734), Mrs. Mann’s entry should . | 
be canceled. Your decision is affirmed. 7 =e 7 
_ Approved, | 
_  Joun I. HAL, 
Assistant ter y Genes al. 
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TIMBER CULTURE CONTEST—MARRIED WOMAN. 
AUSTIN v. ROBBINS. 


‘Pailare to break the er five acres within the statutory period ‘does not call Gs 7 

cancellation of the entry where said. failure is solely due to the continued ill | 

. health of the claimant, and good faith is clearly manifest. “4 _ 
In case of an attack upon a timber culture entry held by a aera woman, the | 

wife can not be regarded as responsible for the failure of her husband to assist | 
~ her-in conforming to the requirements of the law. : ; 


- Seoretary ie Smith to the Commissioner of the General fia Office, Fobra yo a 


: 12, 1894, (GB. Gy» 
Mareh 15, 1889, Ada Elwood made timber aaleute entry No. 13220, 


“fon. the NW. 4- of Sec. 33, T. 118 N., R. 55 W., of the Waterton Jand 2 
ae district, South Dakota. : 


April 24, 1891, Emmit M. Austin filed his corroborated affidavit of 
contest, aleeing that | 3 
the. said Ada Elwood [Robbins] failed to feces or break, or cause to be iyea or 


~ broken, five acres of said tract during the first year after entry, and that said- 


claimant failed to plow or break, or cause to be plowed or broken five acres of said — 
tract: during the second year after entry, and that said claimant. failed. to cultivate | 

to crop or otherwise five acres of said tract during the second year after cat and 
that said failure still exists. : 


June 4, 1891, the parties appeared and submitted ieatenoig: ‘and a 4. 


August 28, 1891, the register and receiver rendered their joint decision, 7 
Gicmissiny: the contest, but brooms some doubt a as to the correctness 
of their conclusion. , 
Appeal was had, and on J une 16, 1892, your office affirmed the find- 

ing of the local officers, holding that 


the plaintiff has failed to sustain his (contestant’s) sweeping Sareea. the only — 


| failure to comply with the law was during the second year of entry, and that failure 


| was as t0 the second five acres; it is shown that the claimant herself was sick and — 
unable to perform the work Horeele or to oversee that the work was done; her hus-. 
‘band was obliged to be with her nearly all the time; they resided about. four miles — 


from the tract, and the husband was nuwilling to eave the claimant: alone for. ‘the 
time it would take him to do this breaking. , 


On appeal to the Department, contestant assigns five. errors, all of . 


2 7 which are substantially embraced in the third specification, which sub- 


mits that your office erred “Tn holding that an absolute failure to break 
a second five acres during the second year of entry, ‘does not necessi- — 


2 tate the forfeiture of the entry involved,” and. this. Is s the only issue 


before the Department for adjudication. 


"Under this general issue, the first question. that addresses itself is 


| one of law. ag 
— Does an absolute failure to break. any part of. the five ‘acres, as 


Zz ‘required | of a timber culture entryman during one: second year after ae 


| entry, admit of any excuse or palliation? 
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Authorities are numerous wherein it has been held that where the 
number of acres cultivated, or trees planted, is slightly less than that 
specified in the statute, such shortage will be excused if good faith is 
apparent. See Griffin v. Forsyth (13 L. D., 254), and cases there cited, 
and it has been held that where the entryman prematurely planted the’ 
required number of trees, that his eutry would not be held for cancel- | 
lation because he had not observed the nna wording of the statute. 
Swall v. Loeb (15 L, D., 591). : 

In the timber culture contest vase of Andrews V. Cory (7 L. D. , 89), 


itis held that 


where the rights of a-third party are not involved, the: government does not 


usually insist on snch a forfeiture, unless bad faith is sho%n on the part of the entry- 


- Iman, or such gross carelessness and utter indifference to legal requirements as would 
| clearly warrant the inference of a want of gcood faith. 


In this case it was shown that the five acres on which the first plant- 
ing of tree seeds was done had not. been properly pr epared for such . 
planting, and the crop was almost an entire failure; the five acres was 


not replanted and no excuse given why it was not apie. 


In the case at bar, it is shown conclusively, aud not seriousl y denied, 
that prior to the initiation of contest herein, claimant had one hundred 7 
acres fenced. in for a pasture, and five and one-half acres of breaking, 
which was sown to flax in 1890. It is abundantly proven that claimant. 


was seriously ill from November, 1889, to November, 1890, aud that in 


the spring of 1890, her husband had és give her his constaut care, that 
hired help of. the character to relieve Ler husband from this duty, was 
not available, and it is in proof by four witnesses that both the claimant. 


and her husband did all apparently in their power to get five acres 7 


more broken during the second year. 
It appears further, that in the tall of 1890, all attempt was made to 


br eak this land, but it was an old lake bed, ead so hard that nothing 
could | be done with it. It further appears that in the following spring, | 
after the initiation of coutest herein, claimant had five acres broken, 


and the whole ten acres put to crop. This is not material, except as a 
development along the line of original inven en; and as evidence of 
good faith. | 

_ There is no iieeation or pr oof of poverty in this case, and it appears 


. from the evidence that the necessary breaking. could have been done 


in three days, and that claimant’s husband hada good team, and it is — 
strenuously insisted by counsel for appellant, that even if the default — 


of the entryman may be excused or the ground of apparent good faith, 


that claimant’s husband had ample means at his‘command, and reason- 
able opportunity to do this work, or have it done. This contention 


would appear reasonable enough, assuming that husband and wife are — 


in all things one, and that a legal obligation rests on each to look after 
the affairs of the other, but this would be a violent assumption, and I 
know of no general prineiple of. law appneave: to the issue, that would 
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mire the wife of property rights ‘through the default. or f mindoing. of 3 


7 the husband, and there is nothing i in the timber culture laws that would ji 


hold the wife respousible for the failure of the husband to assist her in 


- eonforming to the requirements of the law, any more than if an. entire 
> Sirenger had refused or neglected todoso | 
In the case of Abbott 7. Willard’ (13 Te: D., , 459) it is held that ha 
Gamber culture contestant, who alleges and proves a substantial files | 
on the part of the entryian to comply with any of the statutory require- - 
ments, is entitled to a judgment as against the entire entry.” In that 
case, the default was attempted to be excused on the ground th at *eul- 
tivation was unadvisable by reason of drouth during said year.” This - 
At appears, was not duly “not satisfactorily | established, ” but is very 
different from the case at bar, in that claimant took his risks on non- 
CO mpliance with the law, now ingly and willfully, while in this case, a 
strict epmpllanee,y oe the letter of the law ¥ was rendered eee by aa 


Sa the act of God. 


‘a There is every evidence c of goed faith; “The o equities of the case are 
all: with the claimant, and. the judgment of. ee office is new Dy aD- 
proved and affirmed. | | : : 
Approved, 
Joun I, HALL, 7 
| Assistant Agovie y: General. 


RAIL RO AD GRANT TE cae cic LJ M TT_WITHDRAWAL. 


: | Fanis: ». Si, Pav, MINNEAPOLIS AND I MANITOBA Ry. Co. 


The withdrawal of June 3, 1869, on aceount of the x main line of fie St. Paul, Gone - | 


-. apolis and Manitoba Ry. Co. did not extend north of a. line drawn due east 
from Breckinridge, and a pre- -emption filing after such date for lands in the. : 
indemnity limits on said main line,, north of said. easterly line,: was properly 
aliowed, and being of record and unexpired at the date of the definite location 
of the St. Vincent Extension of said road, served to except the lands covered 
thereby from the ¢ grant male on account of said. extension. | = 


| Secretary Smith. to the. Commissioner of the General ia Office, Febru- 
| | a ary 12, (1894. ie ® TEL WO): 


I have: sonaidaied ey case of J ohn A. Falls De Sb. ‘Paul, } ‘Minneapo- 
‘lis and Manitoba ‘Railway Company, involving the SE, 4, Sec..13, T. 
134. N., RB. 45 W., St. Cloud, Minnesota, on appeal. by Falls from your 
- officie easier ot November. My: 1889, sustaining the rejection of his. | 
es application presented for said. land for conflict with the. gr ant for Said | 

_eompany upon its branch (St. Vincent Extension) line. | 7 7 

This tract was reported to be within the limits of the eatnavawal for : 
indemnity purposes upon the main line of said road, the order. for which 
“was received at the local office June 3, 1869; also within’ the primary 


4.5 limits upon the St. Vincent ‘Extension, the location of which was made a5 
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“December 19, 187 1, and within the coe indemnity belt under the. | 
grant for the Northern Pacific Railroad Company. : 

| I find upon inquiry at your office that this tract was not snibracedy 
within the limits of the withdrawals made upon the maps filed show- 

_ ing the general route of said Northern Pacific Railroad, and not having 
been selected by said company, a consideration of any claimed rights 
under said grant is unnecessary. - | : 
-* Itis also found that this land lies north of a line drawn ane east 
from Breckenridge, which is the terminus of the main line of the | Man- | 
itoba road. F | 

On. June 23, 1871, Brant Oleson filed pre-emption eee state- 
ment No. 753 for this land, alleging settlement the same day, which 
filing was of record at the date of the definite location of the St. Vin- 
cent Extension on December 19,1871. The decision appealed from 
holds said filing to be illegal pecausecce the preva withdrawal of 
1869 on account of the main line. | 
- In the matter of the withdrawal of 1869, your office decision of May 
13, 1891, in the case of the St. Paul, Minneapolis and Manitoba Rail- 
way Gonpany v. Edwin Allen and L. A. Hagen, involving a ‘portion of 
- the section how in question, contains the following: 7 | 


. May 10, “1869, a map was filed showing the line of the road between the west line 
of range 41 and the western terminus of the line, at Breckenridge. May 25, 1869, let- 


ters were forwarded to the district land offices, enclosing: diagrams showing the — - 


primary and indemnity limits of the grant along said Nartion of the road and order- 
ing a withdrawal of lands embraced therein. ‘The letter and diagram addressed to 
Alexandria, ‘Minnesota, were received June 3, 1869. | 

The terminal limit of the grant was indicated upon said diagram ie a line run- 
ning due east from Breckenridge ve, along the south line of the north tier of sections, 
_ across townships 132 N., of ranges 47, 46, 45 and 44 W., and the diagram in use at_ 
this office at that time showed the terminal limit as indicated by the diagram for- - 
warded to the district land office. At some time, when is not known, the diagram 
in this office was changed, the due east and west terminal limit being crased there- 
from and: a new terminal limit line being placed thereon begining at Br eckenrid ge 
and running in a northeasterly direction across ranges 47, 46 and 45 W., and diag- — 
onally ‘through townships 133 and 134 N., and the several lateral limit lines were | 
extended above the original terminal so as to corinect with the new terminal limit: | 
line. Correspondence with the district land officers indicates that notice of this . 
change i in the diagram was never given to the local land office, and that no order of — 
withdrawal affecting the lands embraced in the tr iangle formed by the original and . 
new terminal and.the exterior lateral limit lin es, was ever received at the local land 
office, and, after a careful examination of the records of correspondence in this 
(office, no evidence is discovered to indicate that a withdrawal of the lands within 7 
said triangle. was ever ordered, on acconnt of said main line grant. 


In said case your office held that this section was never included - 
in the withdrawal of 1869, and was therefore subject. to the filing of 
one Olson Kerkernd, made in June, 1871, which filing was held to defeat 
the grant on account of the St. Vincent. Extension line. | 

On appeal by the company, the decision in that case was affirmed — 
April 17, 1893 (Vol. 265 L. and R., page 475), not reported. 7 

‘Your office decision in the present case must therefore be held to be © 
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i. ‘error in. So ae as” i held the laad in 1 question to on ee included ote 
_- in, the: limits of the withdrawal a 1369 os the. location of the main ; 
ee line of said road. ba ss é : 
This being so, the filing bee Oleson was proper ie allowed, and. eine <oo 

& subsisting claim on December. 19, 1871, served to except the land = 
- from the grant on. account of the St. Vineent, Extension. Malone Bu | 
_ Union Pacific Railway Company, 7 vu. D., 13. 


The company listed this land on February 2 Ay , 1882, Oi account of the | 


< St. Vincent Extension, but, , as the land was eecenead: from that grant, a 
such listing should be canceled, and the es held subject to entr y as 
other public lands. Ls | 


Said decision recites the ae relati ve a a applications he Asiton | 


A. Kir kely, Andrew QO. Ames and John A. ‘Falls to enter the land. in 


- question, but, as it held in favor of the company, the eee rights, 


a a of the parties were not considered. 


Having found that the land. was excepted from ne grant, § cal deci: 


—_ sion is reversed and the case remanded, for a consider ation of the rights | 
of the several applicants. : : | : 


Sas oved, 


Joun I, HALL, oS aes, 
| dssistant Attorne us General, 


— ase fae 


OKL AHOMA—CHEROKEE OUTLE: TOWN SITE ENTRY. ae 


INSTRUCTIONS, 


: - Probate aides are iG invested. with power to fae townsite entries within the ‘aoa 


Cherokee Outlet. The provisions of the act of May 14, 1890, made applicable 


to. said lands by the joint resolution of September 1, 1893, require the Beue ee 


ton of such entries through the nieans of townsite boards. 


- A Secretar y Smith to the Commissioner of the General Tad. 1 Ofte | Febr Ye | 


ary 14, 1894.5 RW Cy. | 


ay am in reveipt Gs your letter oe Ore 26, 1894, ‘acute for = 


: a my consideration the question as to whether, under existing laws, pro- : 
bate judges are ittvested with jurisdiction to make townsite eutries in. — 
| that portion of Oklahoma formerly known as the Cherokee Outlet. 


The tenth section of the act of Congress approved March 3, 1893 (27 


. ‘Stat., 642), provides for the opening ‘of. the lands embraced in the coun- : 
try before described, and therein it was provided specifically, that the 


_ same should be subject to the second proviso of section seventeen of the. 


act of Congress apereves March 8, 1891 oo Stat., poe ‘Said oe | 
| reads. as follows: | a 


_ Provided, That i in addition to thé. jovi visdiction: granted to ‘thé irobate courts and 


‘the judges thereof in Oklahoma Territory by leg islative enactments which enact-— 
‘ments are hereby ratified, the probate judges of aac Territory are hereby granted 
such jurisdiction in town site matters and. under suey reg egulations as are proy ided 7 


aby: the laws of +he Bhate of Kansas. 
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There can be no question that under the legislation embodied in the | 


tenth section of the act of March 3, 1893, supra, probate judges within 


‘the Cherokee Outlet were in octet with ppieencuoe in the matter of ~ | 


making townsite entries. 


By the joint resolution BER EONee September ie 1893, however, itwas 


provided— | | 
That all the provisions of an act of Snares, anatored: May ‘fourteenth, one 
thousand eight hundred and ninety, which provides for townsite entries of lands 
in a portion of what is known as ‘‘Oklahoma,” be, and the same are hereby, made 
applicable to the territory known as the “‘Cherokee Outlet,” and now a part of the 
Territory of Oklahoma; and that all acts or parts of acts inconsistent with this 
joint resolution be and. ihe same are hereby repeated. 
The question therefore presented is whether the legislation embodied 
in the resolution repeals that. contained in the act of March By 1893 
(supra), in so far as jurisdiction had been thereby conferred upon pro- 
bate judges to make townsite entries in the Cherokee Outlet. — 
Under section 2387 Revised Statutes, providing for the making of 
townsite entries on public lauds, the probate judges, or judges of the 


county courts, when executing the trust imposed upon them in the. 


matter of making townsite entries, proceed under such regulations as 
may be prescribed under the legislative authority of the State or Ter- 


ritory in which the same may be situated; thus, in the present instance, | 


the probate judges, if making townsite entries within the Cherokee 


Outlet, would be subject to such regulations as might be prescribed by 


the iepisintive authority of the Territory of Oklahoma. | 
The plan of (lisposal provided for in the act of May 14, 1890 (26 Stat., 


109), places the discharge of the trust in trustees, ander such fenula: 


- tions as may be prescribed by the Secretary of the Interior. The whole 
matter of the disposition of the lands within townsites, through the 
intervention of townsite trustees, is therefore under the jurisdiction 
and control, by regulations, of the Secretary of the Interior. This 
means of disposition i is inconsistent with that provided for where the 
lands are entered by probate judges, and in some cases, were both rec- 
ognized, it might result in a conflict of authority. It seems to me, 
therefore, that the purposé of Congress in passing the joint resolution 
of September 1, 1893: (supra), extending the provisions of the act of 
May 14, 1890, to the Cherokee Outlet, was to supersede any other mode 


of entry which might have been vrovided for in. previous legislation 
- relating to townsites established on these lands. 7 
I am therefore of the opinion that probate judges are not dnvestod - 
with power to make townsite entries within the Cherokee Outlet, but | 

that all-such entries can be disposed of only by and through the coin 


-of townsite boards, as pr ovided for in the said act of May 14, 1890. 
- Approved, | | 
. JOHN.I. HALL, 
Assistant Attornes Yy- Gsieral, 


Tt mee 


AT a mane 
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SCHOOL GRANT_INDEMNITY SELECTIONS. ig 


STATE OF NEBRASKA. 


; The erant of school lands to the State of Nebr ne inelnded jena: within that abt ee 


_of the Great Sioux reservation added to said State by the act of March 28, 1882, 
- subject to the right of Indian oceupancy; and, such right having been extin- 
. guished under the provisions of the act of March 2 , 1889, the State is entitled to 
- select school indemnity. within the limits of such reservation in ‘said State for 

_ losses sustained therein. a 


= Seore etary Smith to the Commissioner of the General Land Ofive, Febru = 


ary 12, 1894, | “(Ge BeG.) 


- fave consider ed the case of The State of Nebr aska, ou ‘amen fe om ; 


_the decision of your office, of August 29, 1892, denying to said State 
certain lands selected as school indemnity lands in said State, within a 
a _. the limits of the Great Sioux reservation, on account of losses oceur- 7 
aa ring in the same reservation. | mae ¥ 
See | history of the title to these ands: is cme in determining the bP 4 
te right of the State to make said selections. Ms 


‘March 12, 1858; (12 Stat., 997) by treaty between- the United States 
and the Porch Indians, said tribe ceded to the United States all its 


AS. lands, except a certain specific tract described by metes and bounds, | 
in the first articles of said treaty; and under article two of the same 
treaty, in consideration of the tribal cession aud relinquishment afore- — en 
said, the United States government agreed aud. stipulated ‘To protect. 
the Ponce, in the possession of the tract of land reserved for their - 
~ fature homes, and their pereons and property therein, during good | 
behavior.” | : BS a 
March 16, 1865 (14 Stat., 675), seven years later, the Poneas relin- ee 
—- -quished to Hie United Sites about 30,000 acres in the north- western 
part of the reservation of March 12, 1858, and received in exchange 
other lands, which other lands were situated in what afterwards became : 
known as the Great Sioux reservation, and were known as Ponca lands 
up to the passage of the act of March 2, 1889 (25 Stat., 888), throwing oe 
Open a large portion of these lands to settlement and entry. Under 
. the provisions of said act last above named, (Section 13), each member > -_ 
- of the Ponea tribe of Indians, who was at that time occupying a part. 
_ of the old Ponca reservation, was entitled to certain allotments of land — 
in severalty. upon said old Ponca reservation. Said act further pro- : 
-vided that when. said allotments had -been made according to the pro- 
 wisions of the act, upon that portion of said. reservation, within the 
~ dimits. of the territory added to the State of Nebraska, by the act of 
March 28, 1882, extending the northern boundary of said State, the — 
ee President: should .then, in pursuance of the further provisions of said 
-- aet (Section 13), declare the title of the Indians to be extinguished — 
to all lands described i in said act of March 28. ee and that ther upon: 
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all of said’ danas not so allotted aud included in id act of aeeit 28, 


1882, should be opened to settlement, and the act of March 2, 1889, | 


further provided — | 
that all-the lands in the Great Sionx pacenralieil ontside: of the separate reser vations 


~ herein described, are hereby restored to the paula domain, and shall be disposed. of 


by the United States under the provisions of the homestead law. 


Section 22, of said act provides for the disposition of the proceeds 


from the sal of these lands, declaring that such proceeds shall be set 


aside as a permanent fund of the Indians, after first having reimbursed 


the United States for expenses incurred in carrying the act into effect. 
So much for the Indians’ title to these lands. 


The statutes bearing on the title.of the State to diese: cere or... 


rather bearing on the right to select the same as school indemnity | 


lands, by no means conflict, as will be seen hereafter, with the statutes . 


hereinbefore referred to, and indeed, in following the lines of ae some 
of the statutes will be found the same in both. | 
I premise in the first place, that the Territory of Dakota was organ- 


ized by the act of March 2 , 1861 (12 Stat., 239). Section 14 of this act 


proyides — | | 

That when the land in said Territory shall be surveyed under the direction of the 
- government of the United States, preparatory to bringing the same into market, 
sections numbered sixteen and thirty-six in each township insaid Territory, shall-be, 


and the same is hereby reserved for the purpose of being al to schools in the 


States hereafter to be er ected ont of the same. 


April 19, 1864, (13 Stat., 47 ) the State of Nebraska was’ admitted into 
the Union, by aot of that date. Section seven of that act is as follows: 


And be it further enacted that sections numbered sixteen and thirty-six in 6very - 


- township, and wheu such sections have been sold, or otherwise disposed of, by an 
act of Congress, other lands, equivalent thereto in legal subdivisions, of not less 


than one quarter section, and as contiguous as may be, shall be, and pee are, — 


grauted to the State for the support of common schools. 

_ At the date.of this act, these lands were not in aVSbiake. but v were 
in the territory afterwards added to said State, by-the act of March 28, 

1882 (52 Stat., 35), extending the northern boundary of the State of 

Nebraska, and under the provisions of. the act of- March 2 , 1889, here- 

inbefore referred to, throwing these lands open to settlement, it was 

provided as follows: 


“And when the Indian title to the jands thus described; shall be extinguished, a 


jurisdiction overt said lands shall be, and hereby is, ceded to the State of Nebr aska, 


aud subject to all the conditions and limitations provided for in the act of Oengran . 


admitting Nebraska into the Union, and the northern boundary of the State shall ° 


be extended to said 43d parallel, as fully and effectually as if said land had been 
included in the boundaries of said State at the time of its admission into the Union. 

The said act of March 2, 1889, opening the Sioux Reservation, here- 
tofore referred to, provides in the 24th section thereof, that sections 
sixteen and thirty-six of each township of the lands open to settlement 


under the provisions of said act, shall be reserved for public schools, | 


‘As provided by the act organizing the Territory of Dakota”, and it 


Z 
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Ee all be observed that aad section of the. same ae anthes -otiisa? ee 


“That the United States. shall pay to said Indians, out of any moneys. 


- in the Treasury, not otherwise appropriated, the sum of $1. 25 per acre; 7 


for all lands reserved. under the provisions of this section.” 

‘This same section 24 is the point. at which the | conver ging Tines of 7 
thought in this case meet. oF _ | 

Two questions arise: ee : | 7 a 

‘Ast. Did the United States ¢ gr ant ‘sections ‘sixteen: aid Ahi six of 
these lands to the State of Nebraska for school purposes? And as 
‘subsidiary to this, were lands gvranted to the State of Nebraska in lieu 
of land lost in place, by reason of the sections being deficient 1 in area, 3 
or having been otherwise disposed of? oa | 

2d. Were the. lands Selected, subject to indemnity selection bby the 
State? 

-In the annual Shortie of fie Gcmmisdionat of the areal fan Office, 


for the year 1890, page 243, of said. report, I find. the following, which _ : 
2 ‘appears to. be wae of a ‘eter written from your office to the Commis- 


: sioner of Public Lands and Buildings for the State of N ebraska. 


In the Ponca Reserve, which formed a part of the Great Sioux reservation, and: is 


_... ineluded in the country to be taken from Dakota and annexed to Nebraska, there is 
no grant of the sixteenth and thir ty-sixth sections in place to the State of Nebraska, | 
+ butupsn extin guishment of the Indian title, the State will become entitled to school 

—— indemnity, and it may then select it in the usual manner. | : a 


s ‘This is manifestly erroneous, taken as an entirety, for the Sige and a 
_ apparent reason, that if there was no grant of the sixteenth and thirty. 
sixth sections in place, to the State of N ebraska, there could be no loss 

to the school grant of N ebraska, by reason of other disposition of these 


a . | sectious, and it follows asa logical « consequence, that therecould beno’ 
> grant of indemnity for losses that were never sustained. The right to ~_ 


: school lands in place, is the only foundation on which to base a demand wv 


of indemnity for ey ‘and where there. 1 is no loss, there can be no 


. indemnity. 


Was there a or ‘ant of sections sixteen aa thirty-8 Six In osiion. of 6 
territory added to the nor thern boundary of the State of Nebraska, by 
the act of March 28, 1882? That there was such a grant, is an irresist- 
‘ible conclusion, from: the statutes already cited. By the act organizing 
the Territory of Dakota, these sections were reserved for school pur- 
poses, for the benefit of the States thereafter to be for med from said Ter- 
ritory. By the act admitting Nebraska into. the Union, sections six: 


teen and thirty-six in place, were gr anted to that State for school pur- 


poses, and by the act extending the northern boundary of said State - 


i. into. the Territory of Dakota, and including the Ponca lands, it was — 
ae provided, as has been seen, that the jurisdiction of said land be trans-. — 


ferred to the State of Nebraska, “subject to all the conditions and lim- 


itations provided i in the act of Congress. admitting Nebraska into the. 
7 Union.’ : So it me that from the time of the organization of: the ar. 
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Territory of Dakota, in 1861, all subsequent legislation with reference - 
to these lands, has been an unbroken chain in the direction of the ulti- 
mate disposition of sections sixteen and thirty-six for school purposes. 

Were the lands selected, subject to indemnity selection by the State? 

In your office decision herein, of eee 29, 1892, your office held ual : 

_ these selected lands — | | 
are burdened. with a trust in favor r of the Indians, from whom pies were nae ained, 
and it would bea breach of faith on the part of the government to a ss of ae 
otherwise than by sale, as the law provides. ? : 

It is true, that under the treaty of March 12, 1858, eee, the United © 
States agreed to protect the Poncas in the possession of these lands, but 
the title in fee remained in the government, subjeet to the Indian right 
of occupancy. This did not prevent the government from granting the 
fee, subject to said right of occupancy. See Beecher v, Wetherby (95 - 
U.S., 517);- Henry Sherry (12 L. D., 176). By the terms of the act of 
March 2, 1889, (supra) accepted by the Indians, they surrendered their 
right of: possession to the United States, and the government baving 
previously conveyed the fee in the sixteenth and thirty-sixth sections 
in bulk, to the State of Nebraska, became the trustee of said State for 
the right of possession to said lands, thus perfecting the State’s title 
- thereto, subject, of course, to losses, by reason of allotments to Indians 
in severalty, and, so far as the allotments extended, the Indians’ right | 
‘of possession was never relinquished. It is on ee of losses under 
these allotments of sections sixteen and thirty-six, in place, and certain 
other deficiencies arising from natural causes, that the State seeks 
indemnity in the selections made. After the allotments in severalty - 
had been made, pursuant to said act of March 2, 1889, in accordance 
~ with the further provisions of said act, (section 21) the President declared © 
- the Indiaus’ title extinguished, as to the unallotted lands. It is urged _ 
as one of the results flowing out of the alleged contemplated breach of 
faith with the Indians, that inasmuch as these lands were to be opened 
and disposed of to homestead settlers only, and the proceeds to be set 
- agide to the permanent Indian fund, that. their selection by the State 
-of Nebraska as indemnity lands, will deprive the Indians of the pro- 
ceeds of the sale of the same to that extent. The act throwing open 

these lands to settlement provides (and it would seem, with reference 
to this very contingency), thatthe United States shall pay to said Indians 
the sum of $1.25 per acre for all lands reserved under section 24, of the 
same act, which reserved sections sixteen and thirty-six of each town- 
ship of the lands open to settlement under that act, for public schools. 
The fact that these lands are made subject to entry by homestead set- 
‘tlers only, does not make them any the less ne to school indemnity 


- selections. 


“It would be illogical and inconsistent to assume that Congress 
would make the usual grant of school lands in place, . ... . but. 
neglect to provide for indemnity where. the erant in place should fail.” 
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Oklahoma Térritory (14 L. D., 226). And the fact tat thane may “ . - 


- i other lands in the State. subject to-such selection, is immater ial.” 


The law gives the State the right to select school indemnity lands for 


. - “sections sixteen and thirty- six, lost in place, or where one or both are 
. fractional in quantity, fromany natural cause and the same quality 
of land may be selected, and “as contiguous as may be? ” to the Tend ae 


- lost by reason of said deficiencies. 7 
-¥ou are therefore instructed to, take such steps a as may be: necessary 


to carry ‘into effect the views expressed. herein, in the ee of -) 


losses to the State of Nebraska under its school oT ant. = 
| _ Approved, | : 
aa JOHN T.. “HALL, . 
—-- Assistant Aitoriey General. 


CREASY v, HAMIL ON. 


“Motion for review of departmental decision of June: 15, 1893, 16 L. | _ 


a _ es 520, denied by mee TeUany Smith, peaary 19, 1894, 


OKLAHOMA LANDS— QUALINICATIONS OF SETTLER. 


ROFF 2. Copuin. 


| One who after Maréli: 2. 1889, and pTior to noon ot April 22, 1889, enters the Territory £3 
of Oklahoma for the purpose alone of removing his cattle therefrom, in obedi- a 


 enee to an order of the military authorities, is not re ears thereby 2 as a. 
homesteader. . 


Secretary. Smith to he Commissioner of the. Gener e Land Office, Bes 
: : ruary 19, 1894. a —(P. af C.) . 


nee ‘The nae oie in this appeal is the NW. 4 of Sec. 20, T. 6 N., R. a 
1 W., Oklahoma City, Oklahoma Territory, land district. 2 
| The record-shows that Josiah Coplin made homestead entry of said 


= tract April 30, 1889, -On May 29, 1891, Lillie Roff filed an affidavit of — — 


contest against said entry, alleging that claimant was disqualified to * i 
enter land in Oklahoma, by reason of violation of the President's procla- 


7 mation. ‘The parties submitted an agreed statement of facts, by which fs 


ee is shown that Coplin had several years prior to 1889 been engaged i Wi oho 
= raising cattle near the boundary line between Oklahoma and the Chick- 


asaiv countr y, and.was familiar with all the land in that vicinity ; that 


a ‘all owners of cattle were by the military authorities notified prior to 7 | 
March 2, 1889, to take and keep them out of Oklahoma, and thatdefend- - 
ant and other. cattle owners did take them ont immediately after the | 


- country was opened to settlement, and removed them south of the Cana- aw 


fiat a River; that oe and other cattle strayed pe into the > Oklahoma aa 


oY 
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‘S Saaiiys and that « on two occasions, to wit: once ‘during the month of 


. Mareh,” and on April 17, 1889, he went into Oklahoma for the purpose. 
of removing them, and on the last occasion was in the immediate vicinity . 
of the land in question; that he had no per mit or authority from any — 
government official to enter Oklahoma “other than the general order of © 
_ the military officers regarding [requiring] all cattle to be removed there- 
from;” that otherwise he is.a qualified entryman. | 
On these facts. the local office decided in favor of the contestant; 
. and on appeal by defendant, your office, by letter of September 30, 
1892, reversed their judgment, a heréanon contestant prosecutes this’ 
appeal. 
| The land in question is. located in the extreme scutnsrest corner of 
Oklahoma, and as shown on the “Outline Map” of the Territory as" 
originally opened, it is less than a mile from the west line and about a - 
mile and a half from the south line, the Canadian River marking bot 
boundaries. e, 
‘The thorough io wleane of that viginity gained by the defendant: - 
_ prior to the inhibition imposed by the President’s message, precmeen 
the theory that the defendant went into the territory on these two. 
occasions for the purpose of obtaining knowledge. of the land or for 
any other purpose than that stated. Ido not think that his presence 


there on these two occasions, under the cir cumstances, should be con- | : 


 gtrued to disqualify. hin, especially in view of the fact that he was - 
compelled to keep’ his stock out of the territory. | 
Your judgment is affirmed. ) ) 


_ Approved, 
JOHN I. HAL, 
| | Assistant Atiornes Y- General. 


- SOLDIERS’ ADDITIONAL HOMESTEAD—CONFIRMATION. ~ 
JOHN W. GREEN ET AL. | 


A soldier’s additional homestead entry regularly made under a certificate of right, ° 
and power of attorney, exhausts the additional right of the soldier, and-a subse-. 


quent exercise of such right is not confirmed by une pe to section 7, act of a 


Mareh 3, 1891. 
» Secretary On to the Serr re of the Cad Pane Office, Feb- 
 ruary 19, 1894. aa Ce L. B.).-4 


By your letter’ of June 8, 1891, you held for saneeiation soldier’ Ss. 
additional homestead. entry, No. 12,946 (final certificate No. 2472), for 


the NE. 4 of NW. 4 Sec. 12, T. 9. S., BR. 53 W., y (forty acres) Denver, Col- oe 
- orado, ade August 23, 1888. | a 
_ This entry was made by John W. Green and based upon his original 3 


entry of one hundred and twenty UeTes made J Sas ae 29, (1866, at the. 
- 14469—VoL 18—9 oe 
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a + Sites 8 Selian Michigan, land: ofieg: which was patented Scunba: Co 
25, 1891. Your action in holding it for cancellation was because Our. 
office, on June d, 1878, issued to Green a certificate showing that he WAS. 8 
2 entitled to an additional forty acre entry, which, as shown by the rec- : 
free cords of. your 7 was located eet 10, 1885; by Green on the NE. a 4 


aA One Charles A. Creel appealed front your. sad Ae and it not. ms cel 
on appearing that he had any interest in the entry, this’ ‘Departinent, BY 
decision of August 12, 1892, remanded the. case to be disposed ofunder 
~~ wale 82 of practice. — Subsequently, he filed evidence showing that he 
hide “purchased the land from Green. immediately after the oe and the re ‘_ 
appeal is now properly here. | ee 
Both these additional entries are based upon the same ie snag ra a 
= and the same military service, and you-state in your letter that: “the 
oo ‘signatures to the two sets of papers on SoEpaason epee to be - 

a identical. Me : , Sg Be 
z The eiaynae Green, since your decision was rendered, fas filed re fe, 
7 the appeal record his own affidavit, corroborated by. Mrs. M, J. Green " 
presumably his wife), stating that this last additional entry was made 
in good faith and without any knowledge on his part. that: any certifi- 
‘gate had been issued in his name, or entry made thereunder; that he oe 
had never, made or attempted to make a personal entry of his soldier’s 
a additional 1 homestead right prior to Angust 23, 1888. He e further states - 

ie a8 follows: | | ar —_ 

a  Affiant:- now recalls that some time prior to the 5th of June, 1878, he seoonid re pee. 
io. + Hope; I Midland county, Michigan, some papers. pertaining to his additional home-— ee 

“-... gtead right, in the nature of an application, and ‘two powers of attorney, which were." 5. 

eee executed i in blank, and that he never was informed that.a certificate had been issued oe ae 

an his. name ; not liaving ever heard {rom the papers. so executed, he presumed that Sue : 
they were void, and that they had been destroyed. he further states that. not until a 
. .t$he receipt of the noticd of the cancellation of the Denver entr Ye had he any knowl. 
os edge that'a certificate had ever been issued in his name. = 
. That aftiant made, or attempted to make, an unconditional sale of his anid soldier S : 
oe additional homestead right, and all of his right, title and interest therein for and i We ors 
ee consideration of the sum of $40, made at Hope, } Bitchinan: that affiant thenandthere 
ee parted with the possession of the papers aforesaid; anil any and all papers executed 
eae | by him purporting to authorize other person or. persons to locate the Same were exe- oe 

“-¢uted i in blank as to the grantees; ; that said transfer was made without any. reserva: | 1 

tion whatever, in favor of aftiant as to any lands that might thereafter be located 
con with said papers, or any. benefit whatever that might flow therefrom. - Affiant was” 
not informed, ant did not know that a certificate could or would issne. ie his name, . — 
- He also says that he was never at the Sacramento, California, land : 
office, nor farther west than Wyoming, and that the entry t made in 1 the 

up -Bacramento office was not made in his interest. ‘hee - 
Thus, by his own adinission, he sold: his additional homestead ore oe. 

a ‘for a moneyed consideration, aud signed two powers of. attorney (one, 
hae. probably, to locate his claim, and the other to dispose: of it after loca. 
eS ny thus placing i it in the power of the purchaser by the. means: i of a 
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these papers to procure final certitivate and patent for forty acres ‘of r: 

_ government land. | cae eo 
‘This land has been located and final certificate issued, and, upon - 
application and payment of government price for the land, a patent — 
must issue, for by a clause in the sundry eiyul appropriation act, 
| approved. March 3, 1893, itis provided : , | 


‘That where soldiers’ additional homestead entries have been made or initiated upon 
certificate of the Commissioner of the General Land Office of the right to make 
such entry, and there is no adverse claimant, and such certificate is found erroneous 
or invalid for any cause, the purchaser thereunder upon making proof of such pur- 
chase may. perfect his title by payment of the government price for the land. 
It is true that, under the rulings of this Department, entries made 
_ by the purchaser of a soldier’s additional homestead ri ight are declared 
_ to be unlawful, but it does not follow that. the vendor of such right may 

‘reap the benefits of his sale and then plead | the illegality of such sale, — 
when he may find it profi table to do. So. No man may pr ofit by his own. 
wrong. 

Final certificate has issued upon the California ane: and whether 
such entry was made in conformity with law or in violation of it, it Was 
made through the voluntary act of the daimant her ein. Itis regular 
on its face, was made in his uame, and if another has reaped the ben- 
efit thereof he was enabled to do so through the participation of Green 
In a transaction he now seeks.to avoid upon the ground of illegality. 
He is in possession of the proceeds arising from the sale of his right; 

the entry has been made and certificate issued through the authority 
so conferred by him, and this Department is now asked to cancel the | 
éntry so as aforesaid: made'and allow him to make another entry in his — 
own interest. He is not béfore the Department with clean hands, and’ 


is, I think, estopped by his own act any mere nee the ee of his — 


California entry. - 
— Itis claimed in the appeal that this entry Houid be confirmed under | 
the proviso to section 7 of the act of March 3, 1891 (26 Stat. , 1095). It. 
can not be confirmed under the body of the act, because Greel’s pur- 
chase was subsequent to March 1, 1888; it must therefore be treated 

as if no transfer had been made. | : 

In the instructions issued by Soe N oble, J uly 1, 1891, it. 18 said: 

In my judgment it was not the intention of the act (March 3, 189])...... to con- 
firm all entries after two years from final receipt without regard to their status; ; nor 
to confirm entries made without anthority of law and which could not have been 
allowed uuder the law as it existed at b the passage of the act of 1891. (13 ZL. D., 
page 3.) | 
See also United States . ‘Smith, 13 L. D., 533, and Mee ®. Hughart, 
id., 484. | 

Your judgment is affirmed. 

Approved, 

JomNn I. HALL, 
Assistant A ttorne y Gener a 
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- UNOFFERED LANDS—SPECIAL ACT. a . ~ <+s 
ae oS ; : : - Wintram A. Tresrrs. 
: za — act of Canara authorizing the location ie (5 one siandved oat ety sone a avin 


“of any of. the: public. lands subject to private entry , confers. m0 ) anthority to a - ss 
_ appropriate unoffered lands. ? ) Sees 


ee Seoretary Smith, to the Commissioner of the General Land Office, ‘Peo oe 
ne | CS a paary 19, 1894, (BE M. RB) ose 
ae. ante case “involves: the SW. 4 of. Sec. 34, T. 4 Ny R 4 ek) Oregon 
ity land district, Oregon. 3 bie A 
~The record shows that on July 1, 1892 “Williata a. ‘Dibbits made ae 
: homestead entry for the above desbribed tract. = a 
September I, 1892, the local officers forwarded to your Potion Tibbits’ eo 
petition for patent: to the land under authority of the act of Meise ie 
of August 8, 1888 (25 Stat. 1145). That act is as follows: Sore 
: i ae ‘Whereas it appears frow the records of the General Land Office thab w. ‘EL. ‘Tib- aa : : o 

bits did in good. faith,. on the fourth day of January, eighteen hundred and. seventy- eee 
hg two,. make homestead entry of the northeast. quarter of section twenty- one, town-- Pe 
ee ship nine north, range eleven east, in the State of Nebraska, . and. resided. thereon Tee i 
for the full period of bime. required by existing: statutes, and auprevol and eulti- ve tae Mea 
oo vated the same: and = eer 
ee “Whereas it further appears that the said tract of land was: paented to 5 the. Bure a — 
< -lington. and Missouri River Railroad at a time subsequent to said homestead. iene; at ee 
S and: sold by. said railroad. company to other parties: Therefore, . >. as 
he Be it enacted by the Senate.and House of Representatives of the United States of Does a4 So 
tea, in. Congr ‘688 assembled, That: the said W. H. Tibbits, ot his: legal representatives, _ - ee 
-. is hereby. authorized . to locate one hundred and sixty acres of. any of the “public” oe 
ee lands, subject to private entry at one dollar and twenty-five cents per acre, of the oe ee 
ae United States; and oes shall issue to him or-his assignees as in. other cases sg Be ea: 
ee ae like natnre.. a a eo 
Pa = Approved, Angust 8, 1888. | 2 ee ee 
ns Your office decision asserts that the land for which petitioner prays Te 
2 opatent: may issue “never was offered at public sale, and hence was not . Hat 
subject to private entry at the date of said act. of ae 8, 1888, or : oe 
-atany time since.” ae 
The act of Congress quoted was a special, personal act; intended to. ee” 
-.. relieve the petitioner from the hardship therein. shown to exist, but 
_ the remedy offered was distinctly .and clearly set forth: “one hundied 
"and sixty aeres of any of the public lands, subject. to private entry, Li 
ete. The remedy was thus restricted to. that class of lands, and. as a 
the land entered by the appellant does not come within the relief 
. - extended by the act. and is not. embraced within its meaning,. it: cannot . a 
_. bé assrrted as his authority, and he acquires under it no > rights to the oe 
lands now in issue. eas a ae 
- Your office decision is accordingly atined: ea ee 
-_Approvid,. : 

Joun I. Handy: | 7 a ee ee 
: _ Assistant it Attorney Gener al, ae ee ee 
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RESERVOIR LANDS—SETTLEMENT RIGHTS. - 


Box. vy, DAMMON: ET AL. 


~ One who purposely enters upon the reservoir ends restored to the eublie domain 


by act of June 20, 1890, prior to the time fixed therefor, and goes upon the tract 
_ subsequently selected, is thereby disqualified to make homestead entry of said 
land, though outside of the boundaries when the lands were epee to settle- 


‘ment. 
Where settlement and sabe are simultaneous the settler Ww ill be recognized 4 aS hav- 


' ing the superior right. 


Secretar y Smith to the Commissioner of the Generat Land Office, Feb- | 
ruary Lg. 1894. ae (BE. M. BR.) - 


__.. This case involves lots 1, 2, 3 and 4 of Sec. 20, T. 39 N., R. 9 W. , Ean 
Claire land district, Wisconsivi: 


. The record: shows. that J eremiah: eer made. homestead | entry for. 


the above described tract on December 20, 1890, 


December 22, 1-90, Francis L. Box and Jessica M. Sinclair preseniéd 7 ; ; 
applications. for lots 1, 2 and 3, whieh were aan tor conflict with the om a H 


| entry of Dammon. ; 

From the action of the local officers Jessie M. Sinclair aeaeied: one 
on May 28, 1891, Francis L. Box filed an affidavit of. contest, alleging — 

prior sciemient on his part on the land, making the same allegations - 


as those of Sinclair in her appeal. A leanne was ordered, and on July ae a 
| 16, 1891, all parties appeared in person and by attorneys, and after the 
; toctiniony was submitted the register and receiver rendered their decis- — 


ion, wherein they recommended for cancellation the entry of Dammon as _ 
to lots 1, 2 and 3, and EANe the preference right. to enter to the eels 
Jessie. M. Sinclair: * 


Dammon and Box annealed: and on August 22, 1892, your oftiee Pa 


decision sustained the finding of the local officers. 


From this decision Dammon and Box again appealed, sleet in sub- - 


stance, that the same was against the law and the evidence, aud i in - 
contravention thereof. 7 

The evidence shows that on December 20, 1890, Jeremiah Danition 
was at the land office at the hour of making entry, at 9am, ; that when 
the doors were thrown open he was the first man to enter, but found 
two policemen, who had been allowed to enter in order to prescrne the . 

peace, at the desk seeking to make entry. -Their applications were f 
- rejected and Dammon was allowéd to make entry. | 

The settlers Francis L. Box and Jessie M. Sinclair, were onder the 
impression that the act opening the land to settlement forbade settle- 
ment upon any of the lands prior to the hour at whi_h they were opened > 
to entry, at 9 a. m., at the local office on December 20, 1890; they there- 


fore both settled upon these lands now in issue at that neue: and com- — 


menced permanent improvements, and have both finished houses in- 
which they established their residence, and did some clearing. 
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nee But the eridaice farthar shows that Box was upon this land between = a. 
ae tb the 10th aud 20th of December, and went over it. en eo 
~The land thus opened to settlemient, and. of which: the tract i inissue 


eee “was a part; was returned to the public domain for homestead entry by © a3 


oe the act of ee of June 20, 1890, 2 8 Stat. Bee Section three ° ae 


- — oe is as follows: 


That no yights of any. kind: ahiall attach byt reason oe settlement or + equatting upon oe 


; any of the lands hereinbefore described. before the day on. which such. lands shall be 
subject to. homestead entry: at: the: several laid. offices, and. until said lands. are - 
opened for settlement no person shall enter upon aril « oceupy the same, and any per- 
gon, violating this provision shall never be per ‘mitted to enter any of said lands or * 
acquire any title thereto. This act shall. take. effect. six months after its approval 
by the President of the United States. OY oe See tae te : eee ae % 


‘The. case of Dereg vs McDonald ATL i D. 384) considered to some 
extent the question here I raised. ~The syllabus of that. case is as follows: | 


fo ees) “One wl no enters upon, the reser voir aie restored. to, the public do main by act of: ie 
aes me June 20, 1890, prior to the time fixed therefor, and remains thereon until said lands: 
aes are subject to settlement, is disqualified. as. aw settler under said. act. 


It is true in that case the settler was on the land at the hour of. open- a 


beta whilst: in the case now under consideration, he was outside and 


on ~ re-entered at nine o’clock-on ‘December 20th, but the evident intention — 


oe of the act’ was to put. all persons upon an equality, and to Trevent. —— - = . 


a ~ the settler, Francis L. Box, did knowingly. ee 
It is therefore held that where one purposely entered ne reservoir 
ae lands. prior to December 20th, and was on the land which he subsequently oe 
| 2 settled. upon, even. though, as a matter of fact, he was outside when | 
a the lands were’ opened for settlement, his any disqualified. him om me 
making a homestead entry therein. a . 2a 
The cases of Aloys: Eck, et al. te L D. 219) and ex: paitte Tosecbuies aa 
oA, Pyle (3 L. D., 361), cited by: counsel for Bor are clearly notin point = 
: oF as sustaining his. right: to enter these lands during the. pa ae 

a period. | te, * | % et ye x 





AS beiwosn. the. entity man 2 Denimon, ani. tha settler ‘Tessie. Sinclair, | 


. the decision appealed from seems bo be based ‘upon the finding that as 


the settler went upon the land at. 9a. m., and as Dammon’s applica- 
tion to enter was. delayed . on. account of thie applications of the two 
policemen, that as a matter of fact the settlement of Jessie Sinclair 
was made ay few moments prior to the entry of Dammon. ‘Upon this 


‘ : point the | evidence. is conflicting, and Dammon argues here that. such — = 


finding was not. supported by the evidence. For the. purposes of. this. 


2 decision it. may ‘be assumed: that his. contention. is right, and that the = 
settlement was mace at. the same moment of time that the: entry. ¥ was oe 








7 allowed—that they were e simultaneous. 
In the case of N cil v. Southard (16 L. D. | 386), a was held that 


era ‘the right of a settler who i ison. land embraced. within the entry of another, attaclies spon 
ee at once on the relinquishment of. said entr y,. and: defeats an Ber LeaHOn. to | enter filed ; 
an 128 a third i Derty ammedately utter said velinquishment. - coe ) 
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This language i is again tised in Stone ». Cowles (13 L. noe 192). 
And in Zaspell v. Nolan (13 L. D., 148)— y 4 


A timber culture entryman who files a relinquishment and thereupon agniies to = 


. enter the land under the homestead law, can not thereby defeat the adverse right of - ae 


a settler who is residing upod ‘said laud at the. date of relinquishment.. 


~ 'Phese decisions are sufficient to show. that whenever there is a con- 
flict between a settler and an entryman, this Department gives.to him — 


who hag done some act upon the land one to its epernanent inprove- 
ment, the superior right, - a e 

It is therefore held thaw wliere sétilement and entry are simultane- 
ous, the entry will be canceled, and the Beuuler allowed to make entry 

for the land. : 3 
Tle decision appealed from is fhersior Be 
Approved,» | 
JOHN L HALL, 
Assistant Attorne y General. 


Sourm OKLAHOMA Ve CoUcH ET AL. 


Motion for rehearing in the case above entitled (see 16 bd, , 182) 
denied by Seer etary Smith, ey 19, 1894, | 


SURV EY—ME ANDE nee DD sT REAM : 
JAMES suri i, 


A meander line, rin. ‘along oue bank of ustream for the purpose of establishing a. 
boundary between the public domain and a reservation, will not be treated, 
_ after the restoration of the reserved lands, as bringing said stream within the 
’ category of “ meandered” streams, where it does not fall wean the class of 
streams properly meanderable under the law. 


Seeretar: y Smith to the Commissioner of the General Land Office, Heeradee 
19, 1894. a mo Gilat 


On N aneens 1899, your office, by letter. of that clate, notified the: 
local office at Barns, Oregon, that homestead entry No. 38, made by 
James Sinith October 12, 188), embracing lots 2, 3, 6, 7 and 9, Sec. 6, 
TT, 22S.) BR. 30 E., was Bec pendcl for the reason that said tracts were 


on both sides of a meandered stream (the Silvies River) and were not, | 


therefore, coutiguous. The local office was also directed to notify Smith 
that he would be allowed thirty days from receipt of notice to elect: 
which subdivision he would surrender, so as to confine his entry to one 


side of said stream—citing the case of Charles.C. Hill (15 L. D., 98)— 
and that in the event of his fatlure to so elect, his entry would be — | 


for cancellation. 


? 
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ae in is papers, | to this Department. 






oS “Smith appealed ‘fre ‘om said. datisionsa or. Hating and by letter: of B? anit. oe 
any 16, 1893, your office transmitted said appeal, with the -aeoompany- oes 


By letter “OC” of February 6, 1893, ‘ees Assistant: ‘Comtiissioner: of ae 
ae ‘your: office requested that early consideration be given said appeal, that. the 
“-. gases involving: the question presented by said appeal were constantly « .. 
arising, and quoting from the case of Charles ©. Hill, ¢upra, that “a 

- homestead entry of a tract that embraces land on 1 both sides of a mean- ig 


ae dered stream will not be allowed. oe : 
The appeal of Smith is on. the eiound thatthe d dedision: winppenied fromm’ 
AS, eerroncons) for the reason that the Silvies River: is not a meandered 
oo. The Gtidstion procotited involves the 9 catisideration’ of. what is a niean- | 
‘dered stream, as determined pie the Dmaction: and. decisions: of this E 
“ui, Department. ae Shs ef ene eas ue 
In the case of Hattie Fuhre er (ai Ly D, 3: 556), iba was, 3 held; —. oe a 


: - although: the rule Was never embodied 1 in the manual of sur fey. until 1890 ; 
= and. it is further declared i in said decision. that . 


- ee not. fall i in the class to be meancered.. 





: = that the uniform practice of the Land Office has always been to limit the meander- — : : : 
ing: of streams: to. those. having a right. angle. width of three chains and upwards, ete ee 


- the fact that the str eam has been midandared shonld’ not or as a: bag! to tie claim ie ; . a 
Or appellant, when it is satisfactorily shown by the records of survey. that such stream oot wee 


_ An examination of the records of survey relative 6 the fe and a Pe he 
orate In question, shows that. what.is designated on the plats of survey oe ne 
_ of several townships in Oregon as the Silvies River was the southwest- 
- ern boundary of what was formerly, the Malheur. Indian. reservation. — nes 
That. when the. public lands south and west of said river were sur- 
: > veyed, ‘about 1873, the right or southern and western bank of said i 
-. river was meander od for the purpose of establishing the boundary line*:) 0: 2". 


_.. between the public domain and said reservation. This is evidenced 


from the. fact that said stream. was only, meandered through those sec- : 
tions opposite said, reservation, and none other. When said reserva- 
tien was restored to. the public ‘domain, the Jines of. the. survey north 
and east of said river, . established. about 1883, were connevted with 
‘those south and west. thereof, and in. estimating the quantity of land 
to be included within the legal subdivisions thus established, lands on | 
both sides of said stream, including: the area of the river itself, were 
Po weations wwhiare the said meander Tine was run, is s from fifty to > sixty ae 
oe links. : ; i hy ; os! neve 


"involved. In that case it is declared that, Se as ae 






ie a stream is conceded as | in this case. es 


The case . of Charles 6. Hill, “supre ly _did nee t present the e question here : : . 


: the - reason why the stream Ww aS meander ed, is not a material question, ‘nor subject of a. 2 
son consideration, upon: appeal, when the fact of the actual existence ot the meandered ie ee 
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Ti the: case. ab bar, that fact is not conceded, put explicitly diguied. 78 
True, the Hill case had reference to the samé stream and the ‘same ._ 
general body of land, But because Mr. Hill saw fit to concede the | 
point that is here in issue, Smith should not be estopped from showing 
‘that the stream in question does not belong to the class of streains 
that are meanderablé under the law, and that the line run by the sur- 


veyor along the right bank of said stream was not intended for a > 


meander line, but for a boundary line. The Manual of Surveying, P. | 

33, declares the following streams to be meanderable— 
Both. banks of navigable rivers, as well as of all rivers not embraced. in the class : 2 

denominated as “navigable 2? the right- angle width of which is three chains and . 


_ upwards, will be meandered on Poth banks by taking the general courses and dis- 
. tances of their sintlosities, and the same are to be eutered in the field-book. Rivers 


not classed as navigable will not be méandered above the point where the ¢ average noes 


right-angle width is less than three chains. | 
_ This manual has been legalized by act of Congre SS, and has the Wires 
"and effect of law. -Winscott 7. Northern wore R. R. » O0., 17 L. D., 
274; Revised Statutes, Sec. 2399. 

‘at view of the fact that the Silvies River is not; a navig able stream, 
and is only about one-sixth the width required tor streams that are not - 
classed as navigable, and in view of the other facts herein set forth, E: 
am clearly of the opinion that said river is not a meandered stream a 
within the meaning of the rule, notwithstanding the fact that a meander ~ 
line was. run on the right bank of said river for the purpose herein 
stated. If otherwise legal, I can see no reason why Swmith’s entry, 


a embracing land on both sides of said river, should not stand as though a 


ne meander line had ever been run as stated. : 
The appeal is therefore sustained, and your dscision is / moditied | 
| _ agoondingly. : 2 
Approved, 
Joun I. HALL, 
| Assistant Attor NE oy General. 


PRACTICE—APPEAIL—MAILING 


McLrop o. LA Rook, .- 


Mailing an n appeal, properly served on the opposite party, within the time finned - Je 


. for taking an appeal trom the General Land Office, does not bri ing said appeal | 
(within the rule as to time, if not received at the General Land Office within He. 
“period fixed therefor. | : Oo 
Se cretary Sinith to the enneousy of the General Land Office, Feb- 
| yuary 19, 1894. 7 (B. M. We 


Lam in receipt of a motion filed in the case of Toh MeLeod.v. ie 
ander LaRock by the former to dismiss the appeal of the latter from 
_ your pucemens of Penember 3, 1892, in said case whercin you rejected 


‘ 
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ae oe 


ae the final pret of TaRock and awarded the NW. 4 t of See, 20, 7 aL N ‘, oe 
._B.7 W., Olympia, Washington, to McLeod, a 
a. Tne, motion is made under the order of January 1, “1891, aad L. co me 
oe 6), providing that: motions may be made to dismiss pending cases: on . = 
é _ jurisdictional questions arising on:the record. = =e ee ee 
os. Said motion sets forth that the alleged appeal was. aoe ‘filed within : ae 
“on the. seventy days allowed for that Ps by rule 87, of the Rules of | 


Practice (4 L. D., 37). 





cae, 


. -, Rule 86. Notice of an appeal from the Commissioner’s enision ivast be filed j in ‘the _ : 
| General Land Office and served on the appellee or his counsel | within sixty a from: - 


i From the facts shown it appears that notice of your jadgment’ of oe 
‘September 3, 1892, was. served on the attorney. for. Laktock on Septem- ne 
a at ber 9, 1892, by registered mail, sent to him by the rec ister of the. land cote & 

= office at Olympia, ‘Washington; and on November 19, 1892 ee or 
_ appeal was filed in the Commissioner’s office, . Poe Tos 


~LaRock served notice of his appeal on the attorney. of Moree on . 


oe 2 November 7 , 1892 , and claims to have mailed the appeal. on November _ - 
fio 9, 1894, at the ‘poatottice in Olympia, Washington, addressed to you, 
=e and had the letter duly registered. This letter is shown to have been 
Paes 4 _ received by you on November 19, 1892. . The appeal was not filed until ee . 
ae November 19, 1892, which was the seventy-first day after L LaRock’s /- 
attorney had been: siotified by registered letter of your. judgment. -o, 
— Rules 86 and 87, ove for appeals fromm you Jndgment:< are as a. a 
bee follows— = | 


# the date of the service of notice of such decision. 


_ Rule 87. ‘When notice of the decision is given through the mails by the Tanictor nes : ? 
e ding: receiver. or survey or-general, five days: additional will be allowed by those _ee 
a officers for the transmission of the letter and five days for the retarn of the spbeal ae 
ae Se nerone? the same channel before reporting to the General Land Office. Pas 
tis contended by LaRock, not that the appeal was filed i in the laad = - 
i‘. s) office i in time under the rules, but that he mailed the. appeal properly os 
ae served on the opposite side, within the time allowed by the rules, 
This con tention is untenable, for mailing a letter to the land office i igs 3 
Si Ges Ot filing - an appeal. “A post office is. no branch. of. your office, and eae 
pate when La Rock neglected to prepare ¢ and serve notice of his appeal until — : 
the ‘eleventh hour, he must be held to have assumed the risk of the © 
: appeal not reaching its destination in time under the rules. if ae eo 
The rules of practice contemplate that appeals from your judgment a 
- where notice is served by the register should be forwarded through — nid 
_ the local office; but in this case LaRock forwarded his own appeal ~ 
Me direct to you, and it did not reach your office until November 19, », 1802, ae 
or on the seventy-first day, one day too late. | ede 
. The motion must. be, and is, granted, and the suse: digminced: : 


0 - Decause not taken in time under the r rules. “Graham v. » Tawnsing Ce L. ae 





| Anmoved 
i. JOHN de Tae. 
oe Toe stant Attor "ney da 
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OKLATOMA ‘LOW NSITES—PRACTICE—APPEAL. 
WATT ET AL. v CoLumsra CANS, 


The departmental instructions with respect to five time allowed for appeals in Okla- | 
- homa townsite cases were intended to be eDv eae to all cases in which town- 
sites are parties. | | 

As said instructions provide for an exception to the reg ular practice, failure to. com- 
ply therewith will not defeat the right of the appellant to be heard, where it 
appears that his action was based on the construction of see requirement 
adopted by the local offi ce. : . 


Seer etary ite to the Commissioner of the General Land Ofice, February : 
19, 1894... (E. M. R.) 


This case involves the NE, 4, Sec. 24, and SH. 4, — 13, Tr. 1 N., a 
6 W., Oklahoma Territory. , 

The record shows that on May 16, 1889, J iit W. Evarts filed in the | 
land office; at eda, an application to enter the: above tract for 
townsite purposes. . | | 

' February. 27, 1890, Alexander N. face made application to enter 
under the homestead law, the SE. 4, Sec. 13, T. 11 N., R. 6 W., which 
was refused becanse of souflict with tne sbovs cpakcn on: No appeal 
was taken, but subsequently, Spencer filed contest to the townsite appli: 
cation, alleging thatthe tract described was wholly novcenme and unim- — 
_ proved. — 
-. On March 5, 1890, John B: Watt filed an affidavit of paueearas to the 
NE. 4 of See. 24, alleging substantially the same as Spencer. >» 

By letter “G” of June 13, 1891, your office ordered a heariug, and 
ig case canie up for trial before the register and receiver September 

,.1891.. On October “8, 1891, they rendered their joint opinion, 
aeutaiee the NE. 4 of the NE.4, Sec. 24, T.11 N., RB. 6 W., to the town- 
site of the city of. Gulambix: to the fon adtant Spencer, asa homestead, 
- the SE. 4, Sec. 13, T. 11 2} N,, R. 6 W., and to the contestant Watt, as é - 
Homestend, the S. § and NW. 4 NE. 4, Sec. 24, T. 11 N., R.6W-. In- 
_ their decision they state that thirty ange are given for appeal to the - 

. Hon. Commissioner of the General Land Office. | , 
Notice of the decision of the register and receiver was given by per- — 
sonal service upon the attorneys of the parties on October 31, 1891. 

_ The townsite claimants made two appeals: one on } November 27, against 
_the contestant Watt, and one on November 30, 1891, a eee Epepee! | 

Watt appealed Noveiber 25, 1891. 7 

— Qn June 14, 1892, Spence: moved that. the appeal of the townsite | 
claimants be dismiesad: because not taken in time. | 7 
April 5, 1893, your eco was rendered, and the sever “i appeals 
‘taken in the cause were dismissed on the dfovesaid motion of Spencer. 
On August 21, 1890, Secretary ‘Noble issued. the nme instrue- | 
tions: a L. D., 187, ) 
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os To us0id fi likély; to occur in the nigaedation of appeals in ionic. cases ane 


“the Territory. of Oklahoma, under existing rules, whether. as to original location of s - 


| — lots, or otherwise, now pending, or that may hereafter arise, it is. deemed advisable ite 


BS to modify the rules of practice relative to ‘appeals, rehearings and. notions for a e 
a a reviews, relating thereto, so that time allowed for taking appeal and. ser ving notice: : — 
ee _ thereof, with due specifications of-error and argument, shall-in all ciises,cbe.] limited Diese 


a to ten days: from receipt of notice of the decision, with a like period. allowed fhe? ec 


a 3 . appellee, after he, or his attorney of record, shall have received notice of said apres; oa 


| = specifications of error and argument, within which to file argnment in response, ' 
_ All motions for review and rehearing shall be filed’ within ten days after . ihe 


- = judgment complained of, as herein provided for in case of appeal. If neither party . ie 
~. shall present. his appeal or motion for review within the time herein provided ope a 


oe ~ you will consider the case closed, and proceed accordingly. 


In the regulation promulgated by Secretary Noble to. ‘the trustees ot es 


OS ae in Oklahoma Territory, of June 18, 1890, (10 L. D., 666, p. a 


2 670, Sec. 13, thereof) we find that appeals from. the. trustees to. your i oh 
Pee office. should be taken in the same manner as from the local officers, 
-” save.as to time; ten days only being allowed for appeal. Therefore, ite: 


: appears that: the. order quoted, supra, was not intended as a mere reit- 


eration of that of J une 18th; but was meant to farther change the rule ce 
of practice in all cases where townsites were parties, z The necessity of a 
_. the rule grew out of the numerons suits between townsite settlers and — 
the necessity of an early settlement of the questions between them  ~ 
ean not be greater than that of an early adjudication between the town 
in its entirety and an agricultural claimant. N ecessarily. this must be 
go as no title to lots could pass pending the result of the contest between ee 
a ~ the town and the homestead claimant. “To avoid delays likely to 
occur in the prosecution of appeals in townsite cases in the Territory” 
G OF Oklahoma under existing rules, whether as to the original location. 


on of lots or otherwise,” is language sufficiently broad to cover ‘the case s 


see oe ‘under consideration. oo 
22 At therefore follows that the constr ea a upon the order. a 
‘ your office i is correct, and if uo other question was. presented by the 


oe _ case, the same would here be affirmed; ‘but the register and receiver, aa 
in their decision, say: “Thirty days are given for appeal to the Hon- ae 
ey orable Commissioner of the General Land Office.” This. Department: oar 
_ has uniformly held that a statutory right cannot be enlarged through = 
erroneous action of the local officers. “Krichbaum v. Perry (5 L.D., 
e408) 5 Call v Swan (3 L. D., 46), and Doten v. Derevan (3 L. D., 254). ee 


“ . In the last. named. case two exceptions are given to the above rule: 


eee. ‘First, ‘those coming directly under the literal rendering of. the ‘decision, a ; 
a, tha public officer has refused the benefit of the law to an individual who has com- 


aX e Le plied with the law. » See my decisions in. the cases ‘of Edward. R. Chase, December : 7 
eee Mee 1882 (1° L.. D. , 81); Schmidt v.. Stillwell, -November 13, 1882, (idem, AB) and. - i 


aa | Marshall». Ernest, November 15, 1884 (3 L. D., 279). i 
~. Second, those i in. which. the. individual has failed to api arith ing demands Ofe 


: “office. practice or department rulings, because of. being misinformed or. left: unin- ae 


formed: regarding them through the error or negligence of government officers. See 


— my decision in \ the case of Gardner v, Snowden J une: > 30, 1883. 
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“Tt appears to me that the case now under consideration comes under: , oe 


“the second exception. The question was a new one. and had never. 


- been passed upon by this Department, and, whilst every one is pr esumed 
to know the law, it has been said that ‘action taken under the adviceof _ 


the local officers should be without prejudice unless required by the 
_ absolute demands of the. law.” ‘Schmidt ». Stillwell (1 L.D., 151) and — 
Vettel v. Norton (Idem, 459). In consideration then of the absence of 
departmental construction of the order of Secretary Noble of August 
21, 1890, and of the time stated in the ‘local officer’s decision—given in 
an official way in the promulgation of their decision, when the rule was 
not made by statute and was an exception to the regular practice—it © 
does appear that the statement made by the local officers, which was 
“acted upon by the parties litigant, should not deprive them of their 
right of appeal. The decision. appealed from is therefore set aside and 
the case is remanded -to your office to pass upon. the question raised by 
_ the appeals, as the prosecution of cases contemplates a decision by you ae 
_.. before they come here for final adjudication. | ree 

Approved, . 
_ Jonni. HALL, St re 

Ass istant Attorne, y-General. 


_ HOMESTEAD ENTRY—NON-CONTIGUOUS TRACTS, 


JENKINS v. SHIBEL. 


Z A jromeatend entry embracing tracts that are non- contiguous iy reason of @ prior :2 


' mining claim can not be perfected on final proof as to any part thereof where — = 


the residence and improvements have beeu confined to a small tract: not contig- 
nous to the main body of land covered by the entry. . 


Seoretary iS! mith to the Commissi toner of the General Land Office, Februar yo 
| 19,1894. | (B.S. C.) 


The land in ee in this appeal 1s the W. + of the. SW. 4; the 
SEA of the SW.4 of Sec. 4, and the NW.4 of the NW.4 (or lot 2) of Sec. : 
9, 2. 3 N., R.14 EH. Stockton, California, inna district. 

The record shows that J an Seibel ‘made homestead entry of said. 
tract January 15, 1885. On July 6, 1888, he abandoned and relinquished 
‘all claim to so much of the NW.4 of the NW.4 of Sec. 9, T. 3 N., R. 14 


'E., as is covered. by the location of. John McQuig for the White Pine ~~ 


Quartz Mine, described as lot 56 in said section.” After giving notice 
he offered final proof on the land as ‘described in Sec. 4, but that con- 
. tained: in Sec. 9, is described as “Jot 2,” October 23, 1891, when William — 
iH. Jenkins ere and filed a profes against the a crene Gs of une 
final proof, alleging that on January 17,1889, he, and one James 


_ ‘Thompson, located a placer mining claim of twenty aCTeS. ON the SW. 








14a : 


e ec ive , SW : of Sec. 4; that said land i ls valuable placer! mining ground: 7 on 
that it. contains gold in paying. quantities, and is more valuable ‘for aes 
_. mining than” agricultural purposes ; that a quartz. mine is. located on 


“lot 2,” and that Seibel “has not resided mpon nor cultivated Laue : 


os horiestedd as required. by law.” ©) 8) 


tg hearing was had. before the local officers, and: as a Se ecult they ee of 
ommended that the proof submitted should be rejected. and that claim- 
ant should be required. to. procure: a segregation. of the mining claims 
and show a. compliance. with. the. provisions of. the homestead law.” 
Seibel appealed, and by your: office Tetter of August 9, 1892, the judg- 
ment of the. ‘register and receiver was reversed, ‘whereupon the pro- 
testant prosecutes. this ‘appeal, assigning. as error, substantially, that 
- your said office decision is against the law and the evidence. | 
_ From an exaniination of the testimony, Lam of the opinion that the 


eg protestants have not. sustained their char; ges as. to. the mineral charac-_ ie 


: ter of the land. But a more serious. question: is. presented by reason’ 
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of the. ‘‘relinquishment. and. abandonment” filed by the homestead - 1 


_ @daimant, which affects his. residence. There is filed in this officea 
motion for fv-. rehearing of the Case on account. of. newly. discovered. oe 


ae evidence. By this motion, and accompanying affidavit, it is shown 





that Seibel did not. reside upon the land claimed in’ ‘his. homestead 
- entry since the relinquishment of the land included in lot 56, and that.) 00: - 
'.. neither his house or any of his improvements are upon the. dand that. J 
he offered final proof upon. A plat of the ground is submitted, the 
correctness of which is not denied, and, by an examination of thes = ¢ 
Byes, official survey of the’ White Pine mining claim on file in your: office Agen 
|. upon which patent was secured, I-find it to be substantially correct. 
| “By. this plat it is Shown that. the patented, mining claim, consisting of 


a fraction less than nineteen acres, is located on the south half of said =. 


os | NW.4 of the NW.4 of Sec. 9, and extends entirely. across. it from east 
ae see and includes all of said. south halt, except a very. small tri. 


. ~ angular shaped piece of perhaps less than an acre, at the SE. Cor ner of 
. said forty. Itison this SE. corner that the residence and improve- 


ments of. the homestead claimant. are placed, and the south boundary 
line of said mining claim is shown to run. ‘through » the house. The 
balance of the “forty ” north of the White Pine j is what. is denominated 
“Lot 2.” The result of this division i is that. the little tri- angular shaped 
piece t upon which Seibel lives. is. entirel y disconnected from the pone 


ae of the land ‘upon which he offered final proof. 


_ Seibel, in his affidavit, filed in. opposition to. ‘the motion. Tan a new — 


i : : tr ial, admits the relinguishment of the White Pine and the location. of a 
- his residence, but claims » Se ean ee eee ae | 


ae that the sULY ey ‘stakes: 2S ee = Sil uicerlt | depity Gouitert in. his ane: survey _2 : 
: : ~ for said White Pine. Quartz Mine did not. take. in the house of this deponent, and — 2 ne 
<..... that his use and occupation of said homestead tract is now aud ever siuce his said Raed 


ee abandonment has been the: same, as before he made said. abandonment. 
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| In the « case of Lannon Vv. Pinkstou (9 L. ee pa it was held Lyle 7 = 
— bus)— © a 


‘Where a homestead entry covers contiguous tracts, and # segregation of a part. 


thereof is-made necessary by a subsequent discovery of mineral, the entry will stand | , 


intact as to the agricultural tr ee though rendered. non-contiguous by the segre-_ 
gation survey. | 
In that case the diséovery of mineral and location of the aianeral i 
claim was made subsequent to the homestead entry. But in the case 
at bar, it is shown by an examination of the record in your office that — 
the discovery of the White Pine was made in 1863, and the claim was 
located J anuary 1, 1880. It will thus be seen that at the date of Séi- 
bel’s homestead anaes there was a subsisting mining location on rec- 


ord. Of this location.the homestead entryman is presumed to have. _ 


notice. The location segregated the land; hence it follows that Sei- 
bel’s residence on and improvements of the small tract not contiguous 


to the inain body of the land, the contiguity of the tract having been. | 


- broken by the previous ieeatio’ of the mining claini, was insufficient © 
_ under the homestead law. This being true, it necessarily follows that. : 
his proof cannot be accepted, as residence on the land is a necessary | 
prerequisite under the homestead law to entitle: the claimaint to make 
final entry. 
This determination renders it unnecessary to pass upon the mmorion e. 
_ for a re-hearing, as the admissions of Seibel clearly defeats his claim. 
The judgment of your office is therefore rever sed, and you will direct — 
that his homestead be canceled. | 
_ Approved, 
Joun I. HALL, 
Assistant Attorney-General. 
. 3 


WADE V.. SWEENEY. 


Motion for the review of departmental acemionrot May 5, 1892 14 re. 
D., 466, denied by Secretary Smith, February 19, 1894. *. | 





7. a A contest ag gainst: a “homestead eae 'y Palieeing s abandonment und aia to  aatablish a a 


residence is premature if ‘br ought prior to the expiration of the. sipetiog scoordad!. aie 


_- under the law for the establishment of residence. — 


ec ve The holder. of 3 a s relinguishinent: will not be allowed to conitest the entry ¢ cover wered 


stherebyesg se ie 


; _ Berta Smith to the Commissioner of ihe General Land 1 Ofee, F February ce 


ADs BOL, Poe Ee! ( w. PB) 


Ree 


Te appears that i Apel 9, 1892, Aouhon HL. Dé Haven: filed < an affi- [ : 


pee “davit of contest: against the homestead. entry. of William D. Gott for aoe 
~ the SW,4 of Sec. 8, T. 16. N., R. 4 E., ‘Guthrie land district, Oklahoma, a 
pa - alleging that Gott had neveir ‘established: residence on the land; that. 

he never improved it; had wholly abandoned _ it; and that he had. sold’ | 


oho and assigned his = duplicate receipt and par ted with all interest in. 1 the 
— dand. oe ‘ ge ae 





- Goti’s entry was s made 0 on he 10th of October, 1801. ee Se 
The register and receiver rejected. said. contest. heeds ‘the charges: oe 


: 3 outin. the affidavit of failure to comply. with the law were prema- ae 


ture and because the: allegation of sale was too indefinite. De Haven 


: be appealed. Your office affirmed their decision. A further appeal binge oes 


oe the case to the Department. 


ae ‘bettie and improve the land; ‘bronghit 6 on: 1 the 9th of r April, was, “prema. a a : 
ture. Bennett ». Barley ( Lh D. , 151). oe Ba 





ve  ginlsbaionte of Gott’s antcy: was in. “De Havens | possession, for a valuable . : : 
ah consideration, when he initiated his contest, but that. it could not be. a: 
Se = led, booatise: of a defect i in. form and. that the contest was, Drought sk a 


es. fort i ae Hage He aes 


The holder of a ; etiagutshment: 4 is not: allowed | to “contest an b entry. : 


Bown. v. Baldwin (5 L. D., 5); Eva Brown (3 L. D., 150). ee ee 
Kor these reasons the judgment of ia office is vattirmed.. oo. oe oe 











Approved; 7 a ae A a ce 
pe OHN L Hite, a a 
Assistant. Attor ney Gener al. 


“Everern | ca rMERICAN. 


* Motion’ fort review of depar inetd decision of: J ly %, 1898, at L Dj 
98, denied aby: Bocrolary Smith, February: 19, 1894. ce : * ae 2 
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HOMESTEAD—SECOND ENTRY. 
‘James M. Frost ET AL. 
‘The right to make a second homestead entry may be properly recognized, where the ” 
first, through no fault of the claimant, was defeated py an intervening adverse 
claim. a . 


| Sebi on Smith to the Commissioner of the ‘Gener aol Land Office, Febr wary | 
(19, 1894. a . (J.T. Ps) 


a J anuary. 2 25, 1393, by: letter cor of that date, y your office trans- 
mitted to this Department the appeal of Elias Berry from the order of > 
your office of November 15, 1892; directing him to show cause why his — 
homestead entry No. 5213, made August 16, 1892, embracing the SW. 4 — 
of Sec. 19, T. 12 N., R. 5 E., Oklahoma and district, Oklahoma cae | 
tory, should not be. euneslea for conflict with homestead entry No. 5103, 
for the same land, made August 1, 1892. 

. The record shows that on January 29, 1892, Frost, win was then a 


resident of Kansas, filed soldier’s declaratory statement No. 241 for the - - 


— land described. That on July 18, 1892, Berry filed soldier's. declara- 
_ tory statement No. 608 for the same land. | 
On August 1, 1892, Frost made homestead entry. of said iad, as - 


| alleged, and on ‘Aaeuse 16, 1892, Berry also mage homestead entry of aie 


said tract, as stated. | 
There is filed with the papers in the case the following agreed state. ° 


| ment. of facts. 


Before fhe Honorable Secr coe of the Interior, Washington, D. c: 


-Enras BURRY, Contestant, a Involvi ing sw of Sec. 19, Tp. 12, N. of Range a | 
( East, I. M. Oklahoma HY Ont. | 


a AMES M. Frost, ponventec: 
Now on B appeal to the Honorable Secretary of the Interior—An agreed statement of 
facts in the above entitled case, : 


In order that jubtice may be done poth parties and to avoid extensive litigation 
Elias Berry and James M. Frost, plaintiff and defendant above named, do. hereby 
stipulate and agree that the following is. a true and complete statement of all the 
facts in this CASES 7 
First,’ That the records of the filings and entries of both parties as fens at the | 
United States Land Office at Oklahoma City, O. T., are correct; 
Second; That both of said as served in the army of the United States during 
the late war; 
Third; That both of said ates have acted in entirely ood faith i in all that t they ? 
- didin anew endeavors to secure title to the tract in dispute; : 7 
Fourth; That said J ames M. Frost was prevented from arriving at the U. Ss. ‘Land 
Office at Oldahons City, O. T., in time to make ‘his homestead eHuty within six 
_ mnonths after date of his 8. D. 8. by cir cumstances beyond his control; : 
Fifth; That Elias Berry was: erroneously informed at the time he mds his 6. D. = 
'S. for fis above described tract, that James M. Frost had abandoned the same and 
would not settle upon and homestead the land, and when he came to Oklahoma City. 


—14469-—VoL 18 10 - 





4 


| 146 "DECISIONS RELATING ‘TO THE PUBLIC LANDS. 


ere to file for said. tract fos was informed by an attorney that F rost's time for mag a 
bat homestead entry had expired, or in words to that effect; | 


Sixth; That each of the said parties have settled upon said caer but that suid 


Elias Bee had made the most valuable impro vements thereon; gad: for this reason 


both parties are willing that the tract may be awarded to him (said Berry) provided 


ar the homestead right of said Frost may be restored. That neither party has received 
- or been promised any compensation for abandoning the tract in question. 


- Upon the foregoing statement of facts, we are willing to have the case decided | 


and as the case is now pending before the Honorable Secretary of the Interior, we > 


ask him to award the tract in question to the one whom in his wisdom he may con- | 
sider most entitled to the same; and-we ask that the other party may be allowed 
to relinquish his homestead and make another homestead entry for other lands sub- 
ject to such entry. : hee 
‘We ask this in a fraternal spirit as old comrades who are anxious “for the pre omo- 7 
tion of the welfare of both and that both in old age, and one poor men, may be 
enable to secure homes’ for themselves and families. 
Very respectfully submitted, _ , | 
ae 7 Evias Burry 
| ood AMES M. FROST 
Subseribed and sworn to before: me this 10th Bel of January, e. D. 1893. 
J, C.DELANCEY | 
We earnestly join 3 in urging that the prayer ‘of the two old veterans be granted, ~ 
‘the facts stated we personally know to. be true. 3 
pe eneneany 


_ 


‘dD. D. Leacu , Register, 
“J.C, DELANOEY, Receiver. 


_ Dhore i is also filed with the other papers in the case, what appears to = 


- be. a complete transcript of all the papers and record in the case, 


- attached to which. is an affidavit of Frost’s, in which, after reciting 
' the history of the case, as herein aut forth, he makes the following” 
- statements— =, 


Your affiant Parthene swears that he has contested the homestead entry } No. 1664 of | 
William Janicke, upon the W. 4 SW. 4 of section 17 and E.4 SE. J z of section 18 . 
in township 12 N., of range 5 east of the Indian meridian. | 

The said case. = heard on the 29th day of May, 1893, said defendant iitiag 
| default. That he—this affiant—paid the expenses of said contest, and that said — 
entry w was held for cancellation. Wherefore he asks that-his right to make home- 
. stead-entry be restored and that he be allowed to enter the said tract for which he. 


7 has contested as herein stated. 


-  e home for himself and family. 


. He. further swears that he has not sold his okt or claim to the tr act entered, nor 
2 relinquished his said homestead entry thereon. nor agreed to do SO,. and that he has | 
not received nor been promised any money or anything else for abandoning the | 
originally entered tract, and he makes this eects for the sur p ese. of securing | 


. wa AME s M. Frost 

. | ‘Subseribed aa sworn to before me this 14th ee of Kae ust, 1893. 
= | DE MEY LEWIS, 

Notary y Public. 


—i 


Tn the case of Thurlow Weed (s L. D. 100, the following statement 
and ruling i ismade— ot 8 


It clearly appears that Weed was acting in good faith i in trying, to secure a home-. 
7 stead for hig family, and that he made the first entry in ignorance of the rights of 
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_ the pr é-emptor and of the fact of a pre- sei ion filing. He could maintain his enka 

if at all, only by a contest, which was likely to be bitter and expensive,:and which 
there is no reason to assert would have been successful. Upon the full condition of 
his chances being apparent he. withdrew, and asked to be placed in the position he: . 
would have been placed in had he/made no mistake. J think his excnse sufficient, 


- especially in view of the only prohibition of the statute being against se as a 


| title to more than one quarter section. 
If exceptions are to be allowed to the rule of ‘but one iousatend ene aaa the 
exception appears to be well established doctrine, and quite as supportable as the 


- rule itself—they should be admitted whenever justice clearly requires, and DO. 


. bad faith or. fraud is shown, and the failure to discover the obstacle to the first 
entry i is fairly excusable. .A mistake, which involves no wr ong. and is attributable -- 
to causes reasonably likely to produce it, ought rarely to forfeit the privilege of | 
-gaining one homestead, when honestly sought in Ber faith by a genuine settler. 
with a family. , 4 


| And the conclusion reached i in that case is stated i in ‘ie, S yllabus a as 
7 follows— | | | . e 
_. The right to make a dein entry recoguized where the first was made in good 


faith but subsequently abandoned by the homesteader on account of conflict with. — 
. the bona fide pre-emption claim of another. - 


In the case of Charles Wolters (8 L. D., 131), the following statement: 
1s made with reference to the rule of only one homestead entry allowed— 


To impose such a rule, under such a showing, nothing less. than an unbending: 
_ statute should be necessary.. The rule which limits to one homestead entry is based: a 
“upon-a view of the statute which I follow only because it has long been maintained 
‘in the Department and Land Office and has some public considerations i in support of 
‘the general policy; but it has been repeatedly engrafted with exceptions where | 
justice required exception. - Indeed, if underlying principle be sought for the excep-. 
tions made, none other can be fairly stated. Nor, would one be found where justice - 
seemed more cogently to demand exception than in this instance. 


_ Aiid the conclusion reached is stated in the syllabus, as follows— a 


| ‘The right to make the second entry accorded, where the first, for equitable LeAasOns,. ) 
was relinquished in good faith on discovering that the land embraced therein -was. - 


covered by the settlement right of a prior pre- emptor, who, on account of poyerty, | - 


had. been unable to submit his final proof within the statutory period. 

Tam inclined to the opinion that the equities 1 in this case are as s strong 
as those in either the Weed or Wolters case, supra. 

The poverty of the parties, their manifest good faith, oid nent 
_endeavor to secure a home for themselves and family their Andigpesition - 
and inability to enter into lengthy and expensive litigation, together 
with the other facts disclosed, make this case, in my judgment, an 

exception to the rule, of only one homestead entry allowed. ara | 

An examination of the records of your office discloses the fact that 
the entry contested by Frost,—the lands embraced in which he makes. © 
application to enter,—has not been canceled. That indeed no report of 
said contest has ever been reported from the local office. 

. Should that entry be ultimately canceled, you will direct: the local 
office to permit Frost to make entry of the ends am pEaee’ therein, as” 
per his application. ; 

“Should said contest result adversely to Frost, or should he at any , 


e . iy 
vi 
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| time a ahahdon it, and: ve application to enter other. lands, you will 


direct the local office to forward said application to. your giice for its 
action thereon, ‘and make refer ence to this decision. 
You will allow homestead entry No. 5213, made by: Berry Rieke 16, 
1892, to remain intact, and, in order, that the record. Inay be cleared, 
you. will direct the local office to cantel homestead entry. No. 5103, made 


by Frost August 1, 1892, for the same land. 


a elit, pe ee ee 
_Joun I. Hai; a 
| Assistant canes ney General. 


_DESE RY LAND CONTEST—JOINT CONTESTS. 
-HaMrron ET : AL. %  TRVIS.. 


A charge against a desert land entry that ffi! said. tract of land 1s. ipo, ‘now, nor 
never was dlesert land in character or uae Is" sufficient to warrant a tedeue 
as to the char acter of the land. 

The right of two or more contestants to unite in a ee DE, eainay a aiesart land 
entry can not be recognized to the exclusion of intervening contestants.” 

~ Common allege ations, in pending applications of different. parties to contest the: same — 


test. 


o etary Smith to the Commissioner of the General Land Oe Febr UarYy 
: 7 0) ae a (ACB) 


‘The eéoord of this cause shows that on March 22, 1877, Toe Tevis 
filed a declaration of his intention to reclaim qaihin three years the 
aK, g and the S.4 of the NW. 4-of sec. 22, T. 26.S., BR. 26 E., Mount 


ane Diablo, base and meridian. ‘Visalia land district, California. 


_ + This tract comprised four hundred. acres, and Tevis. paid: the : sum - 
- of twenty- -five cents per acre, aggregating one hundred. dollars, as 
required: by the desert Jand act of March 3, 18M, y by virtue of. whieh | 


7 he made’the claim... 


On. September. 12, 1877, the Semstiae of Pie: interior jnonad the 


= suspension of all claims art in this district under the provisions of 


_ the desert land act, in order that an ‘investigation might be made as. 
-. to the character of the land covered by each claim. oe 8 | 
During this suspension several contests. were filed. gad ae entry 


- of Tevis, charging that the land -was not desert in character. 


The first of: these contests was by J. W. Hamilton, on December 22, 


desert entry, may be eee as corr oborative of. the Pepenete, afiday its o con- 


1887, This was refused because of. the suspension, but the affidavit was 


forwarded to this Department. Then followed the contest by Edward 


- F, Bentley and Sarah <A. Bentley, on March 14, 1888 “that of W. H. 
_. Davenport on April 2, 1888; and. of James W. Howell on. April 30, 
“. * 1888, All these moutest affidavits were forwarded to this Department. ane 


--.. On January 12,1891, the order of suspension: was revoked, and the 


a) 
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ees. eontest: affidavits were returned to your office tor “ appropriate | 


action.” (12 L. D., 34.) - 


Subsequently, on vebraniey? 19, 1891, contests were filed by: J. J. 
- Leek, J. M. Sexton and George 8. Becton against the same entry. 


Jon December 20, 1891, Hamilton and Davenport applied to make a 3 ; 
: Soin contest, cides the mistracuions of youn office that such joming ¢ of : a7 


. contestants tnight be allowed. ae 
On October 13, 1891, the local office dremniaged ie contest of Hamil: 
ton, dated, ecu 22, 1887, because “the allegations in the affidavit — 


of contest do not attack the Palidity of the entry at the time of entry, - 


amd 6 «6 vs are not corroborated,” and refused the joint contest 
until after inter ‘vening contests had been determined. | -. 
-. On appeal, your office by letter (““H”) of August 5, 1892, affirmed sO 
| this decision, and added as reasons that the joint contest affidavit. 
lacked corroboration ; and that the filing of the joint contest was a 
_ waiver of the rights of both. Hamilton and Davenport, aaa Dy 
| reason of their individual contests. | 
An examination of Hamilton’s contest affidavit of Décomber 29, | 
: 1887, shows his charge to, be “that the said tract of land is not now, 
nor never was desert land in character or quality,” and contestant fur- 
- ther states “that this he. is ready to pr ove at such time and place as: 
may be named.” As the proving of this charge would be all that — 
would be necessary to secure the cancellation of the entry, it can not 
be seen wherein the charge 1s bad; therefore the local office was in 
error in dismissing it. 

“When. these contest affidavits were saemnmaed to dis local. office for 
appropriate action, it was expected that each contest would be taken -- 
‘up and disposed of in the order of filing. When Hamilton and Daven- 
port applied to make joint coutest of the entry of Tevis, that joint. 


. contest. should have been rejected, because the joining of the first. and | 


third contestant would cut out the right of the second, and such ajoin- 

ing was not contemplated by the order allowing two or more to join, 
It can not be said that any of these applications to contest lack corrobo- 

ration, in view of the numerous. char ges on file against this entry, and 

a! dismissal on that eran is nob good. (J opling v. Anderson, 16-L. D., 
329.) | 

. An objection. might be re to this decision by reason of the saline 

in Waters et al. v. Sheldon (7 L. D., 346), which was that “The insti- 


tution of a second contest is a wiser of any rights the contestant’ may ? 


have had under the first.” But in this case the joint contest of Hamil. | 


ton and Davenport was not a second contest, but was the joining of 7 “ 
the two individual contests previously made, in compliance, with the: 


suggestion of your office, in order that expense might be saved the 
contestants, and that ane land office en be relieved of so many | 


— contests’ 


yeu office. decision is therefore modified, and you will act as s follows: i of 
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~ Dismiss the joint contest ie Hamilton and Davenpore and allow tiie. 


a ‘individual contest of Hamilton to be es with, oe Daven- 7 


‘port’s contest for its turn. Se 
_ As there are four hundred acres in this. claim, Hamilton may join. 


ee. 7 with him the two Bentleys, if he and they desire, or even add Daven- 
= ‘port, but in case of success, they would be compelled to confine their | 


entries to such equal prey of the S four hundr ed acres as 3 they might 


| agree upon. 


It must be understood ‘ee all testimony must be confined to the “ 
| ¢haracter of the land i in December, AST. ar ee Pe 
- Approved, 7 det Ege Se 
JoOuN I. HALL, 
Assistant Gove General. 





- COMMUTED HOMES TEAD—SECT 1ON 6, ACY OF MARCH Os 4891. 
| EAMES v. BOURKE, | 


| The period of eee months residence and saltyetion required of aeons for. 
the right of commutation under section 6, act of March 3, 1891, is. computed - 
- from. the date of nee and not from settlement. 


Secretary Smith to the Commissioner of the Cara Land ie 19, 
3 ABOUT) 1 ee (CG. WwW. P.) 


| “Michael J. Bone has seat from Ale devision of your office hold- 
“ing his final certificate and. proof. until: the expiration | of: ‘fourteen: 
° ‘months from the date of his entry of the NE. 4 of Sec. pis T. a X,, Rk 
#0 W., Mar quette land district, Michigan. — > a 
“The reason for said holding was that the 6th aan of the act of 
March 3, 1891 (26 Stat., 1095), amending section 2301 of the Revised 
Statutes, requires. Satis proposing to « commute their homestead entries 


ar to cash, to make proof of settlement and of residence and cultivation 


of the land for a period of four teen months from the date of entry. 
‘The original entry of Bourke was made J anuary 4, 1892, subsequent 
to the passage of. the act of. March 8, 1891, and consequently is gov- 
erned. by that act. The meaning of ihe Sneaded section is too plain — 
for controversy. The language: is. fourteen months after the an of 
entry, not after settlement. are a | ae a 
The decision of your office i is aftirmed. -_ 
Appr oved, | 

— JOHN I, Haut, | rr 

; Assistant Attorney y- General. ee 
| WILLIAMS w THOMAS. 


= Motion for: review. of departmental decision of March 24, 1893, 16 ie 
D. , 320, ened any oe mit, Februar y 19, 1894. : 


as 
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PRACTICE-NOTICE OF APPEAL~ACCEPTANCE OF SERVICE. 


JOLEN: v. Hunter. 


The acceptance of service of. nigtiee of aeieal without objection. hexeto, does not 
waive the right of the appellee to be subsequently heard on a motion to dismiss 
said appeal on the ground that it was not taken in time. : 


| Secretar y Smith to the Commissioner of the Coe al Tana Ofice, Feb- 
ruary 19,1894. 0 (8. C. T.) 


On the 7th of J une, 1889, J ohn Hunter made. homestead entry for - 
the SE. 4 of Sec. 11, T. 18 N., R. 5 W., Kingfisher land district, Okla- 

- homa, and. the on presented by. the case before me, hivolues his 

right to amend said entry, so as to exclude the land des¢ribed therein, _ 
and include the SW. 4 of Sec. 12,7T.17 N., R..6 Wo the same land | 
district. | 

— Such amendment was. facpmmiended tlie local Sica, notwith- | 
standing the protest of Alva H. Julien, and on the 9th of May, 1892, a 

decision was rendered by your office, i in which all the facts and circum- 


stances of thé case are recited, and the opinion expressed that the © 


action of the local officers in the matter was correct. Their decision © 
was therefore affirmed, the protest of Julien dismissed, and his appli. 
cation to make homestead entry for the tract dinallowed. | 
On the 14th of June,.1892, the attorneys for the respective parties 
to the controversy, signed a statement as follows | | | 
We, the undersigned, attorneys of record in the contest case of Talien v. Hunter, 
involving the right of Johi Hunter to amend his homestead entry, dated June 7 
1889, for the SE. + of See. 11, T. 18 N., RB. 5, to the SW.4 of Sec. 12, T. 17-N., BR. 6 W., 
do hereby accept serv ice of notice of ihe decision of ne Commissioner of the Genel 
Land Office, by his letter ‘‘H,” of May 9, 1892, wherein he affirms the decision of 
this office, and recommends that the contest be dismissed. oe Plaintit ae 
acknowledges receipt of.a copy of said decision. — 
This writing is upon a sheet of official paper of the Kingfisher land 
| ee and is marked as filed therein June 14, 1892: a 
» On the 16th of August, 1892, the attorneys of J wien filed in the ied 
office an appeal to, the Deparcment from the decision of your oflice, and | 
on the same day one of the attorneys for Hunter acknowledged service 
of a copy of such notice of appeal, and specification of errors. | ee 
On the 22d of said August, the attorneys for Hunter filed in the loos | 
_ office, and served upon the attorneys for the opposite party, a motion 
to dismiss said appeal, upon the eround that it was not med within the 
‘time allowed by the rules of practice of the Department. 
A protest against said motion to dismiss, was filed by the attorneys 
for Julien, on the 27th of said August, supported by. the affidavit of A 


4 one of the said attorneys, who alleged that the date of his acceptance 


- of notice of the decision of your office, was the 17th of June, 1892, and 
not on the 14th of that month, and in proof of this statement cites the 
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: es ‘feet fiat upon the copy of said decision served: upon n him, he made an : oA . 


endorsement as follows: “ Accepted service June 17, 1892.” 


~The case of Dean ». Simmons (15 L. D., 527), presented 2 - question. . : 


fae ~ somewhat similar to this: In that case, the attorney accepted notice ata 


of decision on. the 24th of. March, 1892 , but minuted ‘the date of. such 


wh acceptance upon his contest ioe as ‘March 31,—just one week later. 4 


His appeal was rejected for not having been filed: in time. Upon. ~ Be : 
~ application ‘for certiorari, the Depar tinent held that the writ might be 


-. allowed in such a case, where the mistake was. satisfactorily explained, 
~ and where such action would ‘not result, in injury to innocent parties.” 


In that case, there was no objection to the granting of the writ, while 
in the case at bar thereis a for mal motion for the dismissal of the appeal. a 
~ The rule of that case, therefor Gy. cannot be applied here, 0 on. account of 
m1 the exception therein provided. for. 


‘It is easy to determine that in a case aicns notice of a oe 
together with a copy thereof, was personally served on the 14th of 
June, 1892, the time for appeal would expire on the 14th of August, 
following. In the case before me, such appeal was not filed or served 
until two days thereafter, and the first question presented. by this fact 
is, Did the attorneys for Hunter, by acceptance of notice. thereof, with- 
out objection, waive their right to afterwards move to dismiss such 
appeal-on that. ground? | 7 
- This question was passed upon. the. Depavenent in. the case of 
Sheldon v. Warren (6 L.-D. , 800). In. that case, it was. claimed. that 
_. the parties had agreed to. exend the time for appeal, and that the 
acceptance of notice after such time had expired, was in. pursuance of | 
such. agreement. The Department. held. that «acknowledgment of 
service by opposing counsel of an appeal. taken after the time. allowed . 
_, therefor, does not. cure the defect or waive the mene to have said appeal 
te dismissed. ae 
That attor neys. have not the nett to extend the time ie appeal was 

-distinetly held in the case of Haffey v. States (14 L. D., 423). ‘That: | 
ease also held that an attorney who had consented to delay in the | 
taking of an appeal, could: not. be heard to raise the question of time, | 

if the Department, in the exercise. of its discretion, saw fit. to take. . 


action on the merits of the case. In the case at bar, however, there 
Was 10 consent to delay, but simply an acceptance of service of notice 
| after the time therefor had expired. It would ther efore. come within ~ coast 
_ the rule already quoted, from Sheldon ». Warren, and in said case on _ 


7 review (9 L. D., 668), it was held. that the rules of practice limiting the 


| : Me time within which. appeals: may be taken, will, in all contest cases, be 
hago strictly enforced, in the absence of valid EXCISE, or circumstances call- - 
«ing for the exercise of supervisory authority, - | 


In the case ‘before me, the excuse. might be held ‘sufficient, in rahi o 


-- absence of any adverse claim, but from the examination of the record So 
cae which I have made in deter mining the motion to dismiss, I am con vinced~ = 
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- ‘that no injustice has been done by the decision already rendered in the: 


_ case. There is no call, oe for the exercise eof. my Ee | | ae 
authority. | : 


In Raven ». Gillespie (6 ii D. ‘ 240), it was said: ee ‘On the motion of 7 
the appellee, an appeal, not.filed in time, must be dismissed.” Apply. 
ing that rule to the case at bar, the motion before me must be granted. | 


’. The appeal of Julien is accordingly dismissed. 


Approved, _ 
JO oHN I. Habu,” 
Assistant Attorne 12 General 


PRACTICE— | -APPEAL—RULES. 46 AND 4s. 
HENNING Br AL. v. Morton ET AL. 


The decision of the local office pennies final as 40 the facts if notice-of the appeay- 2 ; 


‘therefrom i is not served on the opposite party as required by rule 46, andinsuch. | 


of case no- appeal walt He from the decision of the Commissioner ee the | 
~action below. ar | | 


‘Seoretary Smith iy the Commissioner of the General Land Office, Feb- a 


rucry 19, 1894, _—s (P. J. a) 


‘The record - in this. case caus that. Evan Morton ¢ et al, on March 12, 3 


1890, made mineral entry No. 227 of the Troy Lode, Tot No. 4925, ae 


| Preblo, Colorado, land district. a 
On April 30, 1890, A. H. Henning et al. filed a pictest oa ae oa 


a mineral entry, ot the grounds that the surface ground, veins, ete, 
a included in the Troy Lode are not the property of the applicants; that 


applicants: have not. $500 worth 0 impr ovenlents on the gr ound; that 


the discover y shaft is not teu feet deep, and that itis not located on’ 


. the er ound; that'the annual labor for the years 1888 and 1889 was not | 
performed; that the official survey is wrong and fraudulent; that the 
_ premises are claimed. and owned by pr otestants : as the “ Troy Lode 
Claim,” by reason of a re-location of the ground under the mining laws, 
and while the same was vacant mineral land.” It is stated that the 
- first notice ‘of publication for application for patent was made Septem- 
ber 19, 1889, and it is also shown that the relocation as the Troy by 
the protestants was made September 23, 1889. : 
On May 21, 1890, August Koppe ‘alge filed a protest, maiing sub- | 
stantially the same allegations, ‘and claiming the ground. as the Protec- 


tion Lode, located January 16, 1890. By Jetter of September 30, 1891, 


your office ordered a Wearing on these protests. The testimony was: 4 


taken before the local officers, and as a result they found that the. 


charges had been proved, and recommended that the mineral entry be 
canceled. The claimants appealed. The protestants filed a motion to 


; dismiss the appeal, for. the reason that the contestee ad. not comply | ie, 


\ 
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motion, under the rulings in Bundy ». Fremont Townsite (10. L. D., 
599), and. Heitt v. Dunbar (13 L. D., 576), but held that. inasmuch a8 


| the case involves the validity of an entry, the whole record was con-— 
_ sidered in the same manner as though no appeal had been taken, and 
| affirmed the judgment of the’ local office -on two of the charges, to 


Wit:— — | | tt : — 

I. Failure on the ere of the applicants to expend. $500. 00 § in. labor | or improve. 
ments upon the claim as entered. oe 

II. Failure to. make the. required amount of expenditures upon said Troy claim 
during the years 1888 and 1889, the me having been relocated by Deets. as 
abandoned ground. | a a5 haces’ . 

The applicants again Secist assigning as error in your - said office 
decision in. dismissing their appeal, and other grounds, both of law 


and fact.. There is a motion filed to dismiss this ppDeet under Rule’ 


48, Rules of : Practice, 


“From an examination of the: acearae I alm “satisfied of the correctness . 
of ‘your decision on. the grounds specified. It is apparent also that. 


with Rule 46 of Practice, which requires that notice of appeal and 
: specifications of error be served on the appellee during the time allowed. ~~ 
for appeal. Your office, by letter. of October 28, 1892, sustained the _ 


of 


notice of the appeal from the local office was not served, as: required by — 


Rule 46, Rules of Practice, by the applicants... Their ap peal not haying 


been taken i in accordance with the rule, was anullity; ther efore, under 


. Rule 48, sup hy the decision of the local -6fficers became final as to the 
" tnets, ang no appeal lies from the decision of your office under “such 


oo circumstances (Grass ». Northrop, 15 L. D., 400). .The motion to. dis- 
miss the appeal is ,therefore ‘sustained. nied your office judgment — 


- affirmed, and mineral entry of pany ee will pei canceled. 
"Approved, bo Oe , ne se - 
JOHN I. HALL, . 2 28 oe eet Pi ™ 
: Assistant Attor ney: fenera ai Sho ye ee 


-Coprock v, “DrrswortH. 


Bees oe ondevea’s in the case “above entitled, March 19, 1894. See | 


‘ASL. DD, 198 and 595. 
LOWNSITE PL AT—CHANGE OF.  SURVEX. | 
F. W. JONES ET AL. 


The survey oe a oun te: duty approved and filed in. the office of the board of 
trustees, will not be modified 1 in an ex parte proceeding. : . 


~ Seer etary y Smith to the Commissioner of the General tana Office, Febr the | | 


z ary 19, 1894.07 ° . (B.W.)) 


| Your office letter of ne anuary oD, 1894, transmits the appeal of F. W., 
Jones et al, from you, office decision of N ovember 2 29, 1893, relative to 
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Gore chainges in the map of the townsite of Pe, Oklahoma Ter. 
‘ritory, submitted by attorneys for petitioners. | ; 

_ Itappears that certain citizens of the town of Rory: addressed a 
petition to your office showing that they came into the town of Perry 
on the 16th of September, 1893, and settled on lots to obtain homes, 
- which said lots are situate in block B,and appear wpon the map of 


survey now in the office of the townkite board of Perry, as being i in 


.. the street running north and south thr ough said block B. : 
“Petitioners further allege that said block B is laid off in a different 


- manner from all other blocks in said city, in that the said block B has ; 
two streets, one fifty feet wide, running east and west, aud oue seventy- — 


five feet wide, running north and south, through said block B. Also” 


‘lots 30 and 31 facing B street, and lots 10 aud 11 facing © street, being _ 


east and west of said street af seventy-five feet and are fifty feet front 
each, while every other business lot in Perry is twenty: five feet front. 
only. | . 

Petitioners allege further that when they made the run into Perry; 


there was nothing to show them -that said block B was laid éff differ- > 


ee 


ently from the other lots. Maps of: what purported to be the official: 
survey of said block B, were cireulated and sold by the thousands, and — 
. certified to as correct by ©. H. Fitch, in charge of townsite surveys of | 
the Cherokee Outlet; that petitioners were the first occupants of three — 
lots of twenty-five feet fronting © street, and three lots of twenty: five | 
feet each, fronting B street, said six lots being in said street of sev-— 
: enty- five feet in said block B. 
_ Petitioners were the first and only occupants of the same, which they . 
7 entered in good faith and have since occupied them. Said block B 

- being, originally intended for a park, and having been changed to a 
business blovk the reason for the existence of more than one alley no 
- longer exists. 


There is a gover nment eit in the jantes of said block, Gas the ee . 


being salt is useless. Besides the alley of. fifty feet east ‘and west gives _ 
sufficient access to-said well. Petitioners pray that their rights as set- 
tlers, residents and occupants of said lots be considered and recognized, 


and that the survey and map be changed and corrected so as to show ve 


‘three lots facing C street and three lots facing B str eet of twenty- five 
_ feet front only. i 
Your office sour of November 29, 1893, in response to said. petition, 


=, States, 


That the aiid townsite of Perry having been surveyed and sdthea upon the ground 


under the authority of the President’s proclamation, dated August 19, 1893, and the 


. plat thereof duly approved and filed with the townsite board of trustees, it is not - 


within the province of this office to authorize any ch ange whatever on said Plat of | 
survey. ane a 


This is Mi ex: -parte proceeding in view of which your office properly _ 


denied the petition , since all parties at interest should be. represented © of 
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: in a , proceeding the ane of eae is. to Sy er a Sane map, auly 7 
_ approved and filed i in the office of the board of trustees: 


The petition was pr operly denied by your office... In addition to Meine | 


-an-ex-parte proceeding, there is not sufficient, reason pr esented therein es 


_ for the change contemplated. | 


| if there be a good legal reason 1 for granting thie prayer of petitionsrs, =o 
the city authorities and all citizens inter ested should me made par mes | 
| in order to consummate the same. | a Pe eo ke 


- Approved, ie 
JOHN I. Hany, 
Assistant Attor ne yy Gener aul, 


a OHN “Matos BT AL. 


- Motion: ar review of depattmental dasision of Seiieniher: 30, 1893, 7 | 
tm Oe D. pn) denied a Serer Smith, es 19, 1894. ~ 
“RESIDENCE-LEAVE. OF ABSENCE. 
oe Dawson: V. ‘Uriny, 


| ‘The rule that recognizes temporary absences as not interrupting the continuity of 
_ residence is only applicable where a bona fide residence has been established. 
Failure to apply for leave of absence cannot. be. excused on. the ground of the 
Cannas. ignorance of the law authorizing such action. a, 


Secretary ys Smith to the Commissioner of the, Gener al Land Optce, Feb- 


reery 19, 1894, a he, ( I. P.). 


On a anuary 5, 1893, by letter “Or of that he, your. office ‘trans- | 


7. - antited to this Department the appeal of H. M. Utley from its decision. 7 
.. of June 2, 1892, rejecting his final proof on homestead entry No. 10715, — 


Seattle Washington, land district, and directing that said entry stand 


suspended pending the showing made by the final proof of Dawson on -_ 


his declaratory statement No, 12559. mf | 
Dawson filed his declaratory are Au gust 30, 1888, on ev BE. st 


of the SE. 4, Sec. 34, and the N. 4 of the SW. 4, See. 35, T, 37 N., B38. 


EB, in the above named land district. Utley made. homestead entry of . 


| the same land November BboF 1888. 


After posting and publication of. notice aS eqn by law, Utley 


7 “made proof March 4, 1890, in support of his claim to said land, for the — 


_purpore of naa his homestead. to a cash entry. | 7 
‘Dawson filed a pr otest against the allowance of. said proof, alleging 7 

prior right to said land by virtue of his previous settlement ard filing” 

thereon, and that Utley had not resided continuously on. 1 said land for 


ee - ‘six months proeecing said pr oof. 


/ 
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A ne was had on ‘the issues thus. joined, at which. both eae - 


ata were present in person and by attorney, and on the evidence adduced. 
the local officers found in favor of Utley. From that decision Dawson ~ 

_ appealed to your office, the decision of which, June 2, SUPVE, reversed = 
the decision of the local office, as above set forth. | : 


. An appeal by Utley brings the case to this Department. | 

‘The errors assigned, which are fifteen in number; pay; without destroy: | 
ing their force, be condensed as follows— - 

1, Error to find that Dawson established a postdcice on the land j in 


contest on October 25, 1888, or at any other time. - 


2. Iirror to find. that his absence from said land from October, 1888, _ 
to December, 1889, a period of fourteen. months, without permission so 
to do, was excusable on account of sickness and poverty. 


8. That said decision is contrary to the law and the evidence. - 


From the evidence it is shown that Dawson, whose family at the 


time were in Kansas, went: upon the land in question August 25, 1888, 


and. “built a camp there and went and dug out the lines of the ence | 


- eutting timber and blazing out roads.” This is his own uncontradicted 
testimony. How much timber he cut, or how many roads he cut out is. 
not stated. On August 30, 1888, he filed his’ declaratory statement on — | 
said land. September 17, 1888, he returned to said land and employed 
a man by the name of Humphrey living in the vicinity to show him the . ' 
northeast corner of his claim; this done, he says—T blazed out aroad: ~~ 


to get there, and I cleared a oan to put up my house, and I cut down 
some timber.” The size of the place cleared up or the quantity of tim- 
ber cut down is not stated. On. that trip he had an ax with him and 
remained a day. He then went to work in the hop fields south of — 


_ Seattle until October, (1888, he says “the 25th, when he returned to. the 
land with an ax, a tent, thee blankets, and a cooking outfit, and 
‘remained, as he states, three days, living and cooking in the tent, dur- 
ing which time he was. cutting out Toads thr oree the @ woods, and look- a 


ing ‘out for living water. 7 
It appears that on this visit to the land in question, Dawson was in 


the company of J anes P. Reid aud S.D. Humphrey and a.man. by the 


namé of Runkles. That he spent one night with Reid, and left his house 


in the midst of a hard rain to go and stay on his claim; that when he © 


was urged by Reid to remain in his house, he referred to his service in 
the army, and boasted of his ability to endure any degree of har dship. 
At this time he also spoke to both Reid and Huwphrey of his financial . 
condition. He represented himself to them as aman in affluent cireum- * 
stances; that he owned teams and much other property in Kansas, - 

which he intended to sell and apply the proceeds to the cultivation of 


_saidclaim. Healso told Marion©. Gray; one of the claimant’s witnesses, 


that he had $8000 and: two span of horsés, and to Charles E. Barnes, 


another ae he said he had a couple of teams that: he was going to- 
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| bring wae there right. away ahd show: the settlers how he was going to —- 


“lear up’a ranch. 


_. When he left the land. after his three days’ sojourn, ite hir ed a horse - 
and Mr, Humphrey’s boy to go to Sehome, where he bought. some pro: | 
_. visions, consisting of bacon, flour, beans, and other groceries, and sent 


back fe the land. His tent, ax, ete, were left on the claim. 


This was his last appear ance on the land until some time in Decem: - 


ber, 1889. About October 20, 1888, after Dawson had left the land, so | | - 


: Reid and Humphrey testify, a man. by the name of Wiley came to the - 
¢ neighborhood, bearing an order, purporting to be written by Dawson 


on a postal card, and dirécting Reid to let Wiley have the tools and ee 


provisions hich he, Dawson, had left on his. claim. 
Dawson denies the Wiley episode in toto; ‘denies the var of the 
postal card, and his son swears the sig ee e on the postal card is not 
that. of his father. As the evidence of Reid and Humphrey on that 
point, is hearsay purely, and there is 10 direct evidence whatever to 
establish that fact, it must be regarded as not proven. 
eid swears that he went with Wiley to search for the tent and tools, 
and found them, not. on the land in question, but on the adjoining 
claim, owned By a man by the name of Murphy; that he purchased 
the tent, ax, and fifteen pounds of bacon of Wiley, and afterwards 
sold the ax to Mr. Utley; and Humphrey swears that he: got the flour, | 
but don’t remember whether he bought it: from Wiley himself, or 
whether his son got it. for taking W iley over to Mr. Reid’s and back. 
Wiley was not .present at. the hearing.» He seems to have left the 
neighborhood in disgust soon after his appearance there, and to have 


not been seen by any one except: Reid and ‘Humpbrey and several 


others, whose names are not given. 
When Dawson left: the land in question - in October, 1888, after he 
_left the tent, etc., there, he was taken sick with. diarrhea, which he 


| had ninenien in the army. He says he treated himself for a few 


os days, when growing rapidly worse, he became. alarmed, and started for - 


’ San Francisco to see a Dr. Kirkpatrick, who had- treated him in-the | 


army. By his doctor’s advice. he went to the monntains, at Truckee, 
_- California, where he remained from November 10, 1888, until February 


3, 1889; During his stay here he was without doubt.a. aor man. Here 


he was joined by his wife and son. When able to do. so, he went to. 


‘ Princeton, Califor nia, where he got employment, and was again joined - | 


i 2 - by his wife and son, about May 1, 1889. Here he.was again taken sick, — : 
+ and as soon as he was able, in company with his wife and son, he. went, 
to Seattle, where he arrived about September 1, 1889. After working 


in the hop fields south of Seattle for a while; he,' on the 24th of Sep- 


ie tember, 1889, went to Whatcom, a town about eleven miles from the 


7 land in question, where he says .his wife started: a boarding house — 
_ known as: the “Terminus Hotel.”* He lived here with his wife, wait- 
ing on 2 the ie and performing such other duties as he could. about. 


t 
r 
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the place. His health at iis time seems to hase been poor, “Winonen 
| he was not confined to his bed, and was around almost. all the time. 
About the middle of December he made two or three visits to the land 


in question, remaining over night once and taking some provisions out 


. there. About the 18th of December he was again taken sick and did. 


not return to the land any more until about the 10th of February, te 
1890, whet, with the assistance of two or three men, he built a house . : 


twelve: by sixteen feet, and slashed about one and one- half acres. This - 
‘house was built of ‘ordinary shakes ;” had a place for two slide 
| windows; had some shakes nailed to two cross pieces, stood up against 
an opening, for a door; there was no furniture in the house, and no 


_ stove or fireplace, ‘ne. only place for a fire being where no floor had 


been built, so that the fire might.be built on the ground, and the smoke 2 
allowed to escape through the cracks between the boards... — | 
It-is shown that the house was not inhabitable during. all seasons of » 


the year; that Dawson only paid occasional visits to it; that his family : 


has never been with him on the land, but have maintained their resi-. 
cone at Whatcom in the boarding house there. | 
It is further shown that Dawson’s improvements, VIZ: ‘the slashing 


and house, were made after Utley had given notice of. his intention to _ 


offer his final proof, said notice having been dated December 18, 1889, 
- and published from January 3 to February 7, 1890, and were of the. | 


value of about $90.. ep 


When Utley entered. the land in . November, 1888, he built him a 


_. house, and established his residence. therein, and fas continued to 


reside there ever since, with the exception of a few days at: a time, 


when he was working for his’ neighbors in the vicinity, to earn monéy _ | ; | 
with which to improve the land. He has about five acres cleared and 
seeded to grass, eeren, and. other improvements, all vou at about ae 


$350. 
‘It is further Siow that at the time Utley entered. she. and and 
Dawson started on. his travels for the benefit of his health, the land in 
question was worth about $2 per acre, and that atthe time Utley gave 
notice of his intention to offer his final proof and Dawson re- estab- 
lished his claim to the land, it was worth from $20 to $25 per ACY ; the 
inerease in .value’ being eaiaee by the location of a railroad in. the 
' vicinity of the land. | 7 
Dawson denies the making of. any statements concerning his finan. 
cial condition. Both those- statements are testified to by Reid, Hum- 
phrey, Gray and Barnes. : 
Unquestionably the ae ere of fie re on ae proposi- 


tion is against Dawson, and the local officers before whom the evidence . 


was taken and the witnesses appeared, seem to have so viewed it. 


In the light of the facts narrated herein, Lam unable to concur in 


the opinion of your office that Dawson has in good faith complied with _ 
the pqnienon of the pre-emption laws. That a ene the | 
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oo establishing of residence on the land sought to be ie aa in de 





order to show good faith it. must be a home to the. exclusion of one : 


—_ elsewhere. Samuel C. Haver (11 L. D. oat Gibbs: V. i eenny (16 L. ; 


— D., 22), and authorities there cited. 


Dawson's ‘temporary. stay for three days on ‘the ia in a tent, ie : 
- failure to visit the land for three months after he came to. Whatcom, - 


- and the building of a house sixteen months after his alleged setile- ~— 
sae ment, which was only habitable at certain seasons of the year, inwhich — 

he only stayed for a brief time at-intervals, while maintaining his resi- oF a 2 
-. . dence with his ‘family at Whatcom, will hardly fill the ak of by 
~ - . a home on the land to the exclusion of one elsewhere. | ea oa 
‘Tt will be granted, for the sake of argument, that Dawson’s ey rae 
a _ from the land from October, 1888, to December, 1889, was caused by ir 

-~ sickness. It will also be ‘admitted that when residence is once estab- — 


~. Fished, temporary absences, on. account of. sickness, business, ete., will : sat 


-- not.interfere with the continuity of that residence. Hilton ». Skelton oS, 
(11 L. D., 505); Platt et al., 1. Graham (7.1L. D., 249); Francis M. Wood | 
"(7 L. D., 845); Mary B. Bailiff (7 L.D., 170). But that-rale does not. | 
apply Her. for the reason that a bona fide residence has never been © a 
-- established. on this land by Dawson, and his absence was more than | 


‘temporary. The élaim of Dawson to having established a bona fide 


eae residence on this land, is not compatible with the maintenance of a 


home in the boarding honse at Whatcom. Huck v. The Heirs of Medler 7 


©? (TDi, 262). 


An absence after residence is established for not nr a year - 


ae from the land may be granted because of sickness, on application and - 

proper showing to the local office. Act of March 2, 1889 (25 Stat., 
. 854). It is true this law was not in effect when Dawson left. the land, — 
es but it was six months before his return to Whatcom, and the use of the — 
= = mails was not prohibited. But in this case no application was made 7 
- until the hearing was held, and hence the absence was. unauthorized. _ 


as, Failure to make the application because of ignorance of the law, is not : ‘ 


a sufficient excuse to cure Dawson’s laches in that re pect. Everyman 
P | 


is presumed to know the law, and ignorance of its pr ovisions does nob 


: 7 exempt, from the effect of its operation. 


When more than a year had elapsed from the eae of Dawson's 


: departure from the land without his return thereto, or any exercise of | 


~ ownership or assertion of his claim, and in the absence of. any applica- a 


| : - tion for leave of. absence, as provided by law, Utley had. a. right: to 
. believe, whatever knowledge he may have had of Dawson’s claim at 


the time he made his homestead entry, that he had abandoned the land, 


: Fe | and hence his. offer to Pe ove up and commute his homestead to. a cash 
oe one. | 


+ Datwson’s absence might not have apeuaiud: to fie eeiuains of his 
‘claim, had he returned before any adverse right attached. earns vw 


e | _ Pan (1. L, Dy 307). But this he failed to do. 


ai : 
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For ‘the reasons herein stated, I am of the opinion that Utley’s claim 


. tothe land in question is paramount to that of Dawson. Your decision 


. 1s therefore reversed, with instructions to direct the local office to dis- 
‘mniss the pr otest of Dawson and approve the final proof of Utley. 
Approved, | : 
Joun I. HALL, 
| | Assistant Attorney-Gener at. 


PRACTICE—NOTICE OF DECISION. __ 
UNITED STATES v7. DANA. 
In the absence of a showing of fraud, an entryman will not be heard to allege his. 
failure to receive notice of a decision holding his entry for cancellation, where | 


“such failare | is 5 due to his own negligence andthe rights of a third BaEhy have 
| intervened. 


Seoretary ‘y Smith to he Opnamssioner of the ‘Gener aul Land Office, Feb- 
ruary 19, 1894. se — (Ge Be Gs) 


On October 28, 1891, your office, upon a report. by Special Agent G. _ 


— C, Wells, held for cancellation Loren C. Dana’s timber culture entry 


No. 2061, for the SW. 4 of Sec. 23, T.12 S., RB. 64 me of the Pueblo | 
land district, Colorado. 

~ On November 5, 1891, the local officers mailed by registered letter 
copy of your office letter holding said entry for cancellation, to clain-. 
~ ant at Summit Park, Colorado, his last known address. “The grounds: 


upon which said entry was held for cancellation were set. forth at len oth 


in this letter, and claimant was advised therein that he would be™ 7 
_ allowed sixty days in which to apply for a hearing to show cause. why 
his entry should be sustained, and that if he failed to show cause why 

it should be sustained, the same would be finally canceled. - Be 
On J anuary 22 1892, gaid entry was canceled, and on March 24, | 
1892, John F. Davenport made homestead entry No. 7257 for said tradt, | 
| On July 27, 1892, the said Dana made application for reinstatement 
of his entry, which application was denied by your office decision of 
October 13, 1892, from which decision the said Dana has appealed. — 
Dana, alles es under oath, in his application for reinstatement of his - 


entry, that he never teceived any notice whatever, either official or, | 


otherwise, that his said entry was held for cancellation, or that the 
_ Same was in any wise in jeopardy until long: after the entry was canceled. - 
In this allegation he is corroborated by the record in so far as it 


applies to official notification, the aforesaid registered letter navn’ been dee 


returned to the local office unclaimed. , 

-He alleges further, generally and specifically, that he. has ‘ in “alll 
"respects complied with the timber culture laws in the cultivation of his — 
claim, and in this statement is corroborated by the an eye ot two 
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| witnéasen: filed as. part of his application, who state ne they Liew of. _ 
their own personal knowledge that. the: said Dana's statements are 


ue | 
. The record raises only one question to be passed on n by the Depart. aa 
‘ment. 3 


office that his entry of the land in controversy was held for cancellation. - 


Was the timber culture entryman notified of the dienision’ of your — 


| AS a matter of fact, as has already been shown, he had no official - 
.-. notification, and there is an irresistible presumption raised by the record — 


that the entryman knew nothing of the proceedings attacking the integ- 
rity of his entry until long after it had been canceled, and the land | 


i « -homesteaded by another, and it remains only to be seen whether the | 


proceedings under the letter of the law, were in all respects regular. | 
- In the cireular of July 31, 1885, (4 L. D., aoe as ooh oad or 24, 
1836, (id., 545), it is provided that. 2 ae 
Hereafter, when an entry is so held for cancellation, the claimant will be allowed. _ 
_ sixty days after due notice in which to apply Hr a eee to show cause way the | 
2 entry should be sustained. : 
In the same circular it is further provided at 


Notice to. claimants will be sent by registered letter to their last iowa post office - 
. address, and the return letter one (or returned letter) will be transmitted ” this 
office with register’ s and receiver’s report. 


ae Notice will also be served personally, if claimant can be rescltot. and bees and. > 
* veeeivers and special agents will take every precaution to see bhat. notice reaches the | | 


- party or his attorney, and to preserve and transmit the evidence of service, orofan |. 
‘attempt to procure service. . 
_ It eannot be held that notice by registered oie does not. operate as 
notice in the absence of fraud, where said notice was not in fact received. 
Such a holding would render it in many instances impossible to secure. 
the cancellation of entries because the whereabouts of the entryman — 


may be unknown, and in many instances impossible of | discovery, and. 


- to.so hold would be to withhold a part of the public domain from entry 
. for an indefinite length of time. That.the party to be notified by reg- 
istered letter would uot always receive the same, was contemplated by 
the circular above quoted, inasmuch as said circular provides that the 

return letter receipt (or returned letter) shall be returned to the General | 

Land Office and it nowhere provides for further attempt at service after 


ae ‘such return has been made. 


That part of the circular quoted, which provides that notice will by: 
served. personally, if claimant can be reached, and enjoining on regis- 

_. ters and. receivers and special agents that they shall take every precau- — 
tion to see that notice reaches the party or his attorney, is merely direct- _ 


- Ory, and is not a limitation on the manner of nOueeye as therein netons : 


provided. : | " 7 
‘Where the universality of this rule makes it deficient in equitable 
application to individual cases, the supervisory power of the Secretary : 


maybe invoked to prevent a wrong, but in the case at bar the interven- xy ee 


/ 
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ing equity of the homestead ane must not be lost sight of, in the « 
contemplation of the wrongs of the claimant.. | | 
_ Where equities are equal, the law must prevail. | 
There is no evidence in the application of Dana that he had ever | | 
advised either the postmaster at Summit Park, or the local officers of 
the land district:in which this land is situated, of his: change of resi- | 
dence. Had he done either, such precaution, it is altogether probable, - 
would have protected him fully. That he did not do either or both of 
these. things, is his own laches, and in the absence of a showing of fraud, | 
he will not be heard to complain under such circumstances that he did . 
not receive notice when the rights of a third party | have intervened. 
‘The judgment of your office is concurred i in, and the same. is hereby | 
approved and affirmed.. | : 
. Approved, - | 
JOHN J. HALL, ‘ | 
Assistant Adore ney- General. 


RAI. ROAD GRAN TIN DEMNITY SELECTION—APPLICATION. 
N ORTHERN ‘Pactric R. R. Co. v, Hunt. 


An application to enter, under which no rights e: can be seacired. res rejected 
- and pending on appeal, will not Mefeat a SHSOI NOD indemnity selection. : 


Secretary Smith to the Commissioner of the Gener al Land. Office, Febru: 
ary 19, 1894. sR. OW. GO.) 


I have considered the appeal by the Northern Pacific R. R. Company 
from your office decision of October 5, 1888, holding for cancellation its 
indemnity selection of the E. 4 NE. 4, Sec. 21, add N., R, 44 E., eee | 
kane Falls land district, Washington. = = ~ | 

~The company made Releciion of this land March 20, 1884, and your 
decision rests upon the ground that prior thereto, to wit. on January 7, 
1884, one Doctor F. Hunt had applied to enter this iand under the pro- — 
_ visions of the act of March 3, 1875 (18Stat., 519), and appealed from 


the rejection of his application which: appeal was pendin g undisposed a; 


of at the date of the company’s selection. 4 
Said act of March 8, 1875 (supra), provided for an additional iene cf | 
entry, where a person had paid $2.50 per acre for lands within: the lim- 


_ its-of a railroad grant, which grant was afterwards forfeited, ofanequal 


‘ amount of land to be located in-lieu of the excess over $1. OD per acre. 
Hunt made purchase under the pre-emption act of one hundred and 
sixty acres in section 22, T. 17 N., R. 44 H., Washin gton, and based his 
_ claim to the land in aaeanice onde: said puiuliese: | 
. The grant for the portion of the road opposite which the purchase 
was eS has never been forfeited, ars there never was aes right 
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es - of entry in Hunt under said act of March 3; 1875; further, said act” 


-—- was repealed by the act of January 31, 1885 (23 Stat, , 296). 


Your decision appealed trom held that Hunt had no right. of entry | 
and that his application was properly rejected, and -from said decision - 
it is pr esumed he failed to appeal, as there is no refer ence-in the record. : 
forwarded of an appeal by Hunt, — A. | 
The action rejecting Hunt’s application was proper, and by sail appli- 
— cation no rights were acquired either against the United bees or the | 
_ company. | 
Your decision holds that the appeal by Hunt from the action of the 


local officers, in rejecting his application, which action you sustain, was 


- a bar to the company’s selection, and the case of Jos. D.. Evans v 
Northern Pacific R. R. Company (7 L. D., 244), is referred to. | 
In that case vans applied before the company selected the land, and a 


his application was erroneously rejected, and for that reason he’ was 


protected in his rights under his prior assertion of claim and the com- . 
pany’s selection, subsequently allowed, canceled. | 


In the present case there was no right in Hunt to make entry as Ss. : 


claimed, and his application and appeal, under these circumstances, 
_ did not serve to defeat the company’s claim under a selection subse- _ 
- quently made. Said selection will therefore be allowed to stand, if no- 


_. other reason appears for denying the same. 


Your office decision is accordin gly reversed. 
Approved, | | 

~“Joun I. HALL, 

Assistant Attorney- General. 


CONFIRM ATION—SECTION 7, ACT OF MARCH 3, 1891, -~ 
SEXON v. JONES ET AL. 


A pre-emption entry made by a settler that removes fromjand of his own to reside 
| on the public land is confirmed by the proviso to section T, act. of March 3; 1891, 
if otherwise within the terms of said section. 
o An. entry that is susceptible of confirmation under the body of section’? oi said aot; 
’ and is also within the confirmatory provisions of the promise to: said section 
‘should be adjudicated under the PTOViso. 


| ‘Secretary y Sinith to the Commissioner of the General ana 0 alae: Feb- — = 
7 ruary 19, 1894, Ce L, McC.) 


On ‘July 12, 1886, William Jones filed pre-emption ie lente state- 


ment for the NW. 1 of Sec. 24, tr. 10 N., Rk. 39 W,, North Platte land _ 


: district, N bpreias 7 
| On May. 19, 1887, he made final proof and cash paiient and received | 
a final certificate for the tract. : 
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On August 5, 1889, Edward Hi. Siren en sonteee Pee the ra : 


entry, alleging that the defendant had removed from land of. his own, » 
upon which he was atthe time residing, to the tract in question: | 

A hearing was had, as the result of which the local oficers zune 
that, at the time of cake said filing— 


He. resided upon agricultural land of his own in this State, and that he seneved 
from land of his own to the tract in controversy, and that such settlement and filing 
were contrary to law. We further find that the claimant, Jones, made final pre- 
emption cash entry.more than two years prior to the inception of this contest, and 
had mortgaged said tract to the Lombard Investment Company for a valuable con- 
sideration; that while the pre-emption of this tract and making final proof thereon 
by Jones was fraudulent, we believe that the act of March 3, 1891, covers this case. 
We are therefore of the opinion that this contest should be dismissed, and the entry 
passed for patent. 

Contestant appealed. OnJd uly 14, 1891 , your. 1 offioe affirmed fae judg- 
ment of the local officers, and held. that— | 

Inasmuch as said company became an incnmbiancer of said tract prior to March - 
1, 1888, and since it is shown that:the incumbrance was in good faith on the part of 
‘said company, and since it is shown by thé record that no adverse claim originated 
prior to date of said final entry, I am satisfied that this onuey is protected by said 
section and should pass to patent. OS 7 ; 


From said decision of your office the contestant penenlas to the 
Department; but subsequently he withdrew his appeal and requested 
the dismissal of all proceedings against said entry. : 

The question arises as to the effect of said withdrawal of appeal. 

The Department has held that , 


a pre-emption entry made by a settler that removes from land of his own to reside 
on the public land is confirmed by the proviso to Sec. 7, act of March 8, 1891, in the - 
_ absence of any pending protest or contest, and where no proceedings have been 
. initiated against such entry within two years from the issuance of the receiver's’. 
receipt. Joseph Xx, Yocum, syllabus (16 L, D., 467.) 


In the case at bar, no proceedings were initiated against fhe entry 
within two years gor the issuatice of the receiver's receipt; there is 
now lo pending protest or contest; it is therefore in my opinion SUS- 
ceptible of confirmation under the proviso to said section seven. 
| Your office decision holds ‘that this is protected-by said section and 
Should pass to patent”—because “said company became an. incum- 
brancer of said tract prior to March 1, 1888.” But the Department has » 
further held that — es | 
an entry that is susceptible of confirmation, under section seven, “act of March 3; 
1891, and is also within the confirmatory provisions of the proviso to said section, 
. Should be adjudicated under the proviso. (Samuel M. Mitchell ef ai., 13 L. D., 55). 
While Sexon’s contest was pending, the entry was susceptible of con- | 
firmation under the body of the act (Witcher ». Conklin, 14 L. D., 349), 
and not under the proviso (Coon v¥. Simmons, 12 L. D., 459). But now 
that the contest has been withdrawn, as the entry ee be confirmed 
under the proviso to said section, in my opinion, it should be 80 con- 
’ firmed, ao ees of the transferee. a 
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= ReGIsrer AND RECEIVER, 


z Your office decision, while correct under tlie civeumistances: as Sa | 
a ‘existed at the date when it was rendered, is therefore—in view of the § - 
- contestant’s withdrawal of his appeal. micdiied as herein indicated, and, | 


a you will pass the entry to patent. oe ed ie 


el oved, 
J oHN I, HAUL, 
_ Assistant Attorne ye Cee 


_ Kuamara River Inpian ResERVATION. —_ 
INSTRUCTIONS. 


|" DEPARIMEN® OF THE. INTERIOR, ae 
GENERAL LAND OFFICE, 
Washington, D. C. oa y 20, 1804, 


: Humboldt, California, 7 . 
GENTLEMEN: I enclose herewith. a printed copy of the ‘act: of Con- , 


3 ee approved June 17, 1892 (27 Stat., 52) entitled “An act to provide _ 


for the disposition. and sale of lands known as the Kamath River | 


aie Indian Reservation.” - 


I also inclose a descriptive list of the lands which are aeciar ed a be | 


ies subject to settlement, entry and purchase under the laws of the United. a) 2 ‘ 


a States gr anting homestead rights, and authorizing the sale of mineral, fe 
ea oa and timber lands. = 
The law provides that any person entitled to the benefits: of 46 | 


| Ponestent laws of the United States who has in good faith, prior to 


am the passage of this act, made actual settlement upon any lands within’. — 


_ said reservation not allotted under the foregoing proviso and not 
reserved for the permanent use and occupation of any village or settle. 


ment of Indians, with the intent to enter the same under the home- ; 
— stead law shall have the preferred right, at the expiration of said period 
of one year to enter and acquire title to the land so settled upon, not | 


- | exceeding one hundred and sixty acres, upon the payment therefor of : ee 
one dollar and twenty-five cents an acre, and such settler shall have . 


- three months after public notice given. that such lands are subject to 
ae entry within which to file in the proper land office his. application there- 
for; and in case of conflicting claims between settlers the land shall be 


eas awarded to the settler first in order of time; provided, that any portion ._ 7 


of said land more valuable for the inerall deposits than for agricul- 


ae - tural purposes, or for its timber, shall be entered only under the law Q 
authorizing the entry and sale of timber or mineral lands; and pro- 


vided further, that the heirs of any deceased oe shall succeed to 


tee the rights of Sieh: settler under this act. 


| On receipt of this letter, you will cause a notice to be published: in 
Some novenepe of general circulation in the vicinity of the indy giv- : 
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i ing: the ‘inte’ .on which you will receive applications for étieas iad tan 


which date must be after thirty. days from first. publication, abd at the ~ 


; expiration of said notice. forward a copy of the aowepene containing 


Da F 7 . the same to this office. 


You will in each case anaes the applcamt who aia settlement : 


prior to the passage of the act to submit proof to consist of his affi- _ 
 davit corroborated by the affidavits of two disinterested witnesses, to 
Show that he is an actual ‘settler on the tract applied for, and that there .— 


is no other party having a superior right toit as a prior settler thereon. 


ae ~It willalso be necessary for each settler to furnish anon-mineral affidavit 
(form 4—062) and to show that the land is more valuable for agricultural 


_ purposes than for its timber or stone. If such proof is satisfactory you | 
will allow the settler, whose application is filed within thrée months, . 
after the date fixed in the published notice, to elect whether. he will — 
-. make homestead ‘entry for the tract applied for, which must form a ~~ 
~ compact body not exceeding one hundred and sixty acres, or whether 
he will pay cash for the same. If he elects to pay cash, issue the entry 
papers therefor as in ordinary cash entries, numbering them consecu- 
_ tively in the order of their issue, beginning with number one, reporting 
them.in special abstracts with- your. regular monthly. returns.. 
On the margin of the certificate of purchase, the register will note ; 
the words “Klamath River [Indian Reservation, act of June 17, 1892”. 
‘When entries are made for any of these lands under the homestead, 
timber and stone, or mineral laws, a separate series will be kept of | 
each, class, beginning with number one, and report them in separate 
_ and special abstracts, the register noting on the homestead application, — 
or on the cash certificate, as the case may be, the words “Klamath | 
River Indian Reservation, act of June 1%, 1892”, : 7 


Very nenpecuullyy 
| | US. Ww. LAMOREUX, 
re Commissioner. 
| Approved, | 
HokE SMITH 
- Seeretary Ye 


- PRACTICE—CONTEST CASES—EX PARTE STATEMENTS. — 
Porter v. LAWRENCE. 


_ Papers conte vining ex parte statements or arguments relative to contest cases should 
not be filed therein if they do not bear evidence of service on the opposite party. 


| Birst Assistant Secretary Sims to the Commnitssioner of the General Land 
Office, February 20; 1894. fa? | j os 


-T have at hand your letter of the 15th cetanb enclosing a letter 
addressed to yourself by John G. Potter, Garfield, Washington, relat- 
a ing to the contest case of J. G. Potter v. ae W. Lawrence, Spokane | 


cos 
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distzict, 5. Wesuitiotor: pending before the Department on appeal by 
Potter from your decision of July 7, 1893. 
bis letter, marked * personal” on the envelope sa dvewned: to you, 


© conn, a number of ex-parte statements relative to the case. It | 
_ should be returned to the writer and his attention called to the fact 
that the rules of practice require that all papers containing statements ~~ 


or arguments filed in contest CASES should Se me evidence of. service | 
on the opposite party. | 3 

Papers like the above, which is returned herewith, ehiéald not in 
future be submitted to the Department in the absence. of the required 
evidence of service. | | 


———_ es 


Rix OF WAY—CANALS, DITCHES AND RESERVOIRS. 
CIRCULAR. 


| DEPARTMENT OF THE Inirmnror, 
Washington, February 20, 1894. | 
Sections 18, 19, 20, and 21, of the act of Congress approved March 3, _ 
1891 (26 Stat., , 1095), entiiled: “An act to repeal. timber-culture laws, | 
and for other airposes:? grant the right of way through the public — 


lands and reservations of the United States for the use of canals, : 7 


ditches, and reservoirs, heretofore or hereafter constr ueted by corpora-. 
tions, individuals, or associations of ‘individuals, wpon the filing and . 
approval of the certificates and. maps therein provided for; but the. 
word “reservations ” as here used does not include Indian reserva- : 
tions. 3 | | 

When the right of way 1S upon. a reservation 10 within the jira - 
tion of the Interior Department, the application must be filed in accord- 
ance with these regulations, and it will be submitted to the department 
_ having jurisdiction, A map and field notes of the portion within such — 
—-reserv ation must be submitted, in addition to .the duplicates required | 
herein. This map and field notes must conform to all the provisions of © 
this cirewlar. The local officers will on ward them to this office with 
the application. 

The word “a ijacent, 7 as used in section 18 of the act, in connection. 
with the right to take material for construction from the public lands, 
is defined by the department as including the tier of séctions through | 
which the right of. way extends, and perhaps an additional tier of | 
sections on either side (14-L. D., 117).. The right extends only to con- 
“struction, and no public timber of material may be taken or used for 
repair or improvements. (14 L. D., 566).. These decisions were ren- 
dered under the railroad right of wae act, and are > applied to dE as 
the words are the same in both. 

The sections above noted read as follows: 


‘Sec. 18. That the right of way through the publie lands and reservations of the . 
United States is hereby granted to any canal or ditch company formed for the pur- 
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% _ pose of irrigation and duiy pepauize under the laws of any - State or Territory, . 


_ which shall have filed, or may hereafter file, with the Secretary of the Interior a 
copy of its articles of incorporation, and due proofs’ of its org anization under the - 
same, to the extent of the ground occupied by the water of the reservoir and of the 
canal and its laterals, and fifty feet on each side of the marg inal limits thereof; also 
the right to take, from the public lands adjacent to the: ‘line of the canal or ditch, - 
material, earth, and stone necessary for the construction of such canal or aiton > 
Provided, That no such right of way shall be so located as to interfere with the 

' proper occupation by the Government of any such reservation, and all maps of © 

- location shall be subject to the approval of the Department of the Government 
having jurisdiction of such reservation, andthe privilege herein granted shall not 
.. be construed to interfere with the control of water for irrigation and other pur- | 

poses under authority of the respective States or Territories. ) 

. Sec.'19. That: any canal or ditch conipany desiring to secure the benefits of this 
bat shall, withiu twelve months after the location of ten miles of its canal, if the 
same be upon surveyed lands, and if wpon unsurveyed lands, within twelve months . 
after the survey thereof by the United States, file with the register of the land office. 

for the district where such land is located a map of its canal or ditch and reservoir; 
~ and upon the approval thereof by the Secretary of the Interior the same shall be 
noted upon the plats in said office, and thereafter all such lands over which such 
rights of way shall pass shall be disposed of subject to such right of way. When-— 
ever any person or corporation, in the construction of any canal, ditch, or reservoir, 
- injures or damages the possession of any settler on the public domain, the. party - 
committing such 1 injury or damage shall be liable to the party in junen for a injury 
or damage, _ 

Sec. 20, That the provisions of this act shall apply to all canals, ditches, or reser- 
Voirs, heretofore or hereafter constructed, whether constructed. by corporations, 
individuals, or association of individuals on the filing of the certificates and maps 
herein provided for. If such ditch, canal, or reservoir, has been or shall be con- . 
structed by an individual’ or association of individuals, it shall be sufficient for — 
such individual or association of individuals to file with the Secretary of the Interior, _ 


~ and with the register of the land office where said land is located, a map of the line 7 


of sich canal, ditch, or reservoir, as in the cases of a corporation, with the name of 
the individual owner or owners thereof, together with the articles of association, if 
any there be. Plats heretofore filed snail have the benefits of this act from the date 
of their filing, as though filed under it: Provided, That if any section of said canal 
or ditch shall not be completed within five years after the location of said section, 
the rights herein. eranted shall be forfeited as to any uncompleted -section of said. 
canal, ditch, or reservoir, to. the exteut that the’ saime is not mormproues art oe date ° | 
of awe forfeiture. — : : 
Src. 21. That nothing in this act shall authorize such canal or : ditch company to. 
oceupy such right of way except for the purpose of said canal or ditch, and then 
only so far as may be necessary for the construe tion, maintenance, and: care of said 


canal or ditch. | : | te 


1. This act is evidently designed to encourage the much needed work | 

of constructing ditches, canals and reservoirs in the.arid ‘portion of the 

country by granting a right of way over the public lands necessary to — 

the maintenance and use of the same. | = 
The 18th section of the act in question. provides that— 


The privilege herein eranted shall not be construed to interfere with the coutrol 
of water for irrigation and other purposes under the authority of the respective - 
‘States or Territories. 


~The control of the flow and usé of the water is therefore a ‘matter 
_ exclusively under State or Territorial contro], the matter of adminis- 


oo 170° DECISIONS RELATING TO THE PUBLIC “LANDS. 


ication within the jur isdiction of this Department being ifmived: to the : - ; 


_ approval of maps carrying the right of way over the public lands.) 
In submitting maps for approval under this act, however, which in | 

anywise appropriate natural sources of water : ply, such as the dam- © 
ming of rivers or thé appropriation of lakes, such maps should be — 
accompanied by proof that the plans and purpose of the projectors 


= have been regularly submitted and approved in accordance with the. 


_ local laws or customs governing the use ay water in the State or Terri- | 
tory in which the same is located. | 


No general rule can be adopted in ne to this matter. “Hach case _ 


- -TUst rest upon the showing filed in support thereof. | 
_ The previous holding of this Department, expr essed jo the iioetiley - 
7 approved. March 21, 1892,-as follows, via: @ ese 6 2°39) | 7 


3 This act does not contemplate the appropriation, for reservoir purposes of natural 


: Jakes that are already the source of water supply; nor the ee of er so > 


that the adj acent country is ov erflowed 


is hereby overruled and set aside. sh Gee | a 
2.. By section 21 of the act above quoted, it will be. seen Stat. he | 


=e approval of a map of a canal, ditch, or reservoir does not necessarily : 
carry with it the right to the land fifty feet on each side, the approval oe 


_ of the Department granting only such right of way as the law pr ovides. 


| The width necessary for construction, maintenance, and care or acanal, a 


: ditch, or reservoir is not determined. 


8 “AML persons settling on public lands to which re of way a = 
attached for a canal, ditch, or reservoir take the same, subject to such 


7 a right of way, and at the full area of the subdivision entered, paore : . 


being no authority to make deduction in such cases, — | 
4, Canals, ditclies, or reservoirs lying partly upon uaarveyed 1 land. | 


can be approved if the applicatiou and accompanying maps and papers | 
conform to these regulations, but. the: approval will only relate to velah . 


‘portion traversing the surveyed lands. 


5, Any incorporated company desiring to obtain the benefits of the | 7 


-# ‘law i is required to file the following papers and maps with the register ck 


of the land district, in which the canal, ditch, or reservoir is to be — 


located, who will forward them to the Geuéral Land Office, where, after 


: examination, they will be submitted to the Seer etary of the Interior, | 
| : with recommendation as to their approyal.. 


First. A copy of its articles of incor poration, duly cer tifled to by the . 


proper officer of the company, under its corporate seal. 


Second. A copy. of the State or Territorial law under which the com- 


| - pany was organized (when organized under. State or Territorial law), 


with certificate of the governor or secr etary of the State or Territory. 
that the same is the eae law. See. ane subdivision of this 
2 paragr aph. : 7 
Third. When said law directs that the articles of asiociatioii, 0 or + other a 
7 papers connected with the or ganization, f be filed with any State or / Ter- a 


£ . 
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a ritorial omnes the derticate of such officer. iat the same have been 
filed’ according to law, with the date of the filing thereof. | 


- Fourth. When a company is operating in a State or Territory other _ 


than that in which it-is incorporated, the certificate of the proper officer 
of the State or Territory is required that it’ has complied with the laws 
of that State or Lerritory governing foreign corporations, to the extent. 
required. to entitle the company to operate in such State or Territory. = 
No forms are. prescribed: for the above portion of the “due proofs” | 
required, as each case must be eoresne to some extent, by. the laws 
_ of the State or Territory. | 
«Fifth. The official statement, ntider the seal of the company, of. the 
- proper officer, that the or ganization has been completed; that the com- 
_ pany is fully. authorized to proceed with construction accor ding to the 
existing law of the State or Territory; and that the copy of the ar ticles 
- filed is true and correct. (See form 1.) | : 
- Steth. A true list, signed by the president, under the seal of tine com- 
pany, showing the names and designations of its officers at the date of 
the filing of the proofs. (See form 2.) _ | 
Seventh. A copy of the company’s title or right to scapeopeats the 
‘water needed for its canals, ditches, and reservoirs, certified as required. 
_by the State or. Territorial laws. Tf the miner’s inch is the unit used 
~ in such title, its equivalent in cubic feet per second must be stated. 
| wy) ghth. A copy of the State or Territorial: laws gover ning water 
_ rights and irrigation; with the certificate of the governor or secretary © 
_ of the State or Territory, that the same is the ane law. See eleventh 


> Subdivision of this paragraph. 


Ninth. A statement of the amount, of water Aowine in the stream 
supplying the canal, ditch, or ‘reservoir, at the point of diversion or 
damming, during. the preceding. year or years. For this purpose, it 
will be necessary to give the maximum, minimum, and average monthly 
flow in cubic feet per second; and the.average annual flow. All avail- 
able data:as to the flow is roca ced: The method of measurement or 


estimate by. which these results have been obtained must be fully a 


stated. 
_ Tenth. Maps, field notes, and Shee papers, as hereinafter required. 
“Blevenh: If certified copies of the existing laws reg garding corpora- 
tions and irrigation, and of. new laws as passed from time to time, be 
forwarded to this office by the Governor of the State or Territory, the _ 
applicant may file, in lieu of the requirements of the second.and eighth 
_ subdivisions of this paragraph, a cértificate of the governor. or secre- 
tary of state that no change has. been made since a given date, not 
later than that of the laws last forwarded. | = 3 
6. Individuals or associations of individuals. making applications for. 
right of way, are required to file the information called for in the 
seventh, eighth, ninth, and tenth sections of the previous ‘paragraph. 
_ Associations of individuals must, .in addition, file their articles of asso-. 


~ 
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Cl iation; if there be none, the faict must be stated « over the signature of 
each member of the association. 
aay The maps filed must: be drawn on ety india t in | duplicate; and 
must be strictly conformable to the field notes of the survey ther eof, | 
_ The maps should show other canals, ditches, laterals, or reservoirs, 

with which connections are made; but all gach canals, reservoirs, ete., | 

. with which connection is made, must be represented in ink of a differ- 

ent color from that used In. drawing those for which the applicant asks 
right of way. | _ 
8. Field notes of the surveys. a ‘be filed in ianalicates eiving, in 

addition to-the ordinary records of surveys, the data called for in this, . 
and in the following paragraphs. They should state which line of the. 
canal was run, whether middle or side line. The stations or courses 
should be numbered in the field notes, and on the map. The record © 
_ should be so complete that from it, the surveys could be accurately | 
. retraced by a competent sur veyor with proper instruments. The field . 


. notes should show whether the lines were run on the true or the mag- | 
netic bearings; and, in the latter case, the variation of the needle and 
date of nerorniantot must be stated. The kind and size of the instru- 


ment used in running the lines, and its minimum reading on the hori- 
zontal circle should be noted. The line of survey showld be that of the 

'  aetual: location of the proposed ditch, and ‘as exactly as possible, the 
water line of the proposed reservoir. The method of running the 
grade lines of canals, andthe wane lines, _ PORCE VOUS must be 


- described. 


9. The scale of the map should be 2,000 feet to an inch ‘in the case of 
canals or ditches; and 1,000 feet to an inch in the case of reservoirs. 
The maps may, however, ‘be drawn to a larger scale, when needed to 
properly show the proposed works; but the scale must not be SO 
_ greatly Incr eased as to make the anaD eee a Be for hand — 

ling. . 
10, All cadivisions of the public surveys eopauestheed ou the r maip 
should have their entire boundaries drawn; and on all lands.affected by 
the right of way, must be shown the smallest st legal aabdivisions, oe 
acre tracts and lots). | 

11. The applicant should mark ean of the subdivisions affected by 
the right of way “V” or “vacant”, if it belongs to the public domain 
at the time of filing the map in the local land office; and the same must 
be verified. by the certificate of the. register. If it does not affirma- 
- tively appear that some portion of the public land is affected, the local. 

_ officers will refuse to receive the maps. : 
12. The termini of a canal, ditch, or lateral, should be fixed by ref- 
erence to the nearest easane corner of the public survey. The initial — 


-_. point of the survey of a reservoir should be fixed by reference to the 


_hearest existing corner outside the reservoir, by a line which does not 
x CTOSS an area » that will be ‘cover a with warn when. the reservoir iS in 


rd 
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“use. “The map, field notes, engineer’s affidavit, anid spiicntie cer tifi- 
cate (Forms 3 and 4) should each show these connections. : 
13, When either terminal of a canal, ditch, or lateral is upon wnsur-. 
veyed land, it must be. connected by traverse with an established’ 
corner of the public survey, ‘if not more than six miles distant from it, 
and the single bearing and distance from the terminal pomt to the 
corner , computed and noted on the map in the. engineer’s affidavit, and 


- in fie applicant’s certificate (Forms 3 and 4). The notes and all ‘data = 


- for the computation of the traverse must be given in the field notes. | 

14, When the distance to an established corner of the public survey 
is more than six miles, this connectiou will be made with a natural 
object. or a permanent monument which can be readily found and — 
recognized, and which will fix and perpetuate the position of the 
_terminal point. The map must show the position of such marks and 
course ad distance to the terminus. The field notes ‘must give an | 
accurate description of the mark and full data of the traverse as 
required above. The engineer’s affidavit and applicant’s certificate 
(Forms 3 and 4), must state the connections. These monmuens are of 
great importance... : 

15. When a canal, ditch, or lateral lies partly on wines on land, 
each ‘portion lying thi surveyed and unsurveyed land. will be sepa- 
rately stated in. the field notes, and in forms’ 3 and 4, by connections of 
termini, length and width as though each por tion were pucependents : 
See paragraphs 12, 13, and 14. 

16. When a reservoir lies nantly on unsur veyed land, its initial point 
must be noted, as required for the termini of ditches in paragraph 12, 
‘and so that the reference line will not cross an area that will be rey 
with water. when the reservoir is in use.. The areas of the several parts 
lying on surveyed and unsurveyed land must be separately noted on 

the map, in the field notes, and in forms 3,and 4. ) 
17. Maps showing canals, ditches, or reservoirs wholly upon unsur- 
veyed lands may be received and placed on file in the General Land 
Office, and the local land office of the district in which the same oceurs, 
for general information, and the date of filing will be noted thereon; 
but the same will not be submitted to, nor approved by the Secretary. | 
of the Interior, as the act makes no provision for the approval of any _ 
but maps showing the. location in connection with the public surveys. 
The filing of such maps will not dispense with the filing of maps after 


the survey of the lands and within the time limited in the act granting: - 


the right of way, which map if in all a a regular when filed, will 
receive the Secretary’s approval. | 

_ 18, In filing such maps the initial and terminal ee will be fixed, 
- as indicated in paragraphs 13 and 14.. | 

19, Whenever the line of ‘survey crosses a township or section line é 
of the public survey, the distance to the nearest existing corner should 


be ascertained and noted. In the vase of a reservoir, the distance must 
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not be measur ds ACTOSS an area which will be cover red with water when 


the reservoir is in use; and permanent monuments must be set on the 


water line of the reservoir at the intersection. of these lines of public | 
- survey. The map of the canal, ditch, or reservoir must show these 


oe distances and marks, and the field notes must give the points of inter- 
section and the distances, and. describe the marks, When corvers are 


_ destroyed by the canal or reservoir proceed a as s directed i in. n paragraphs 
22 and 23. : : 
20. The map must wen a aiainent of the width of sath ena ditch 

or lateral, at. high water line; if not of uniform width, the limits of the 

deviations: from it must be clearly defined on the map; the field notes 
should record the changes i in such a manner as to. admit of exact loca- 
tion on the gr ound. The map must show the source of water supply. 
21, In applications for right, of way for a reservoir, the capacity of . 
the reservoir must be stated on the map in acre-feet (i e., the number 


of acres that will be covered one foot in depth by the water it will hold; 


— one acre-foot is 43,540 cubic feet). The map must show the source of - 


ak water supply for the reservoir and the height of the dam. 


_ 22, Whenever a corner of the public survey will be sees: by earth 
or water, or otherwise rendered useless, marked monuments, (one on 
each side of destroyed corner) must be set on each township or section 
line passing through, or one on each line terminating at said corner. — 
‘These monuments must: comply with the requirements for witness cor- _ 
ners of the “Manual of Surveying Instructions” issued by this ‘office 
(P. 31, Ed. 1890), and must be at such distance from the works as to be 


safe from interference during the construction: and oper ation of the _ 
same. In the case of reservoirs these monuments are additional to those 


: required in par agraph 19. In case two or more. consecutive corners on. 
the same line are. destroyed, the monument shall be set as required in. 


+ the Manual for the nearest corner on that line to be covered.. 


23. The line, on which such a monument is set, will be deter mined | 
; by running a random line from the corner to be destr oyed to the first 


-_ existing cor ner on the line to be marked by the monument, setting on. 


the random line a tempor ary mark at the distance of ane proposed 
‘monument; if the random line strikes the corner run to : the monument . 
will baleatablighed at the place marked; if the Gaadons line passes to 

one side of the corner, the north and south, or east and west distance 
to it, will be measured and: the true course calculated ; the proper cor- 
fection of the tempor ary mark will then be computed, and a& perinanent “ 
“monument set in the proper place. The field notes for the surveys 


_. establishing the monuments. must. be in duplicate, and. separate from 
those of the canal or reservoir, being certified by the surveyor under ~ 


oath. | They must comply with ‘the form for field notes prescribed in 
_ the “ Manual of Surveying Instructions” issued by this office. When’ 
application is made for a canal or reservoir which. is constructed and 


a; in Se the method to be adopted in. eeuang the monuments, — 
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| being governed by the special features of pach case, must ue left tothe —— 
judgment of the surveyor. No field notes will be accepted, unless the 
lines.on which the monuments are set, conform to the lines shown by. 
the field. notes of the survey as made originally under the direction of 
this office, and unless the notes are in such form that the bombesin 
ean be verified, and the lines retraced on the ground. . | 
24, The engineer’s affidavit and applicant’s certificate. must. “both © 
designate by termini (as in paragraphs 12 to. 17 inclusive), and length, 
each canal, ditch or lateral, and initial point. and area, each. reservoir, 
shown on the map, for which right of way is asked. . This affidavit and 
_ this certificate (changed where necessary, when ad application is made 
by an individual, or association of individuals), must be written on the 
map and duplicate; see forms 3 and 4, pages 21 and 22. No changes 
are allowable in the substance of these forms, except when the facts 
differ from those assumed in the forms. | | a ee 
25. When the maps are filed, the local officers will note in andl on | 
the tract. books opposite. each ene traversed that right of way fora. 
canal (or. reservoir) is pending, giving date of filing and name of appli-- 
cant; noting on each map the date of filing, tr ansmitting them n promptly | 
to the General Land Office. | 
— 26. Upon approval of a map of location by the Seer etary of the Inte- 7 
rior, the duplicate copy will be sent.to the local officers who will mark | | 
. upon the township plats the lines of the canals, ditches, or reservoirs 


as laid down on the map. They will also note, in pencil, on the tract _ 


books, opposite each tract of public land, that the~same is to be dis- 
posed of subject to the right of way for. the canal, ditch, or reservoir. 
_ Thereafter, in disposing of such lands, the claim to which shall have 


been im ed subsequent to the date of approval of the map, the regis- ee 


- ter and receiver will note, in red ink, across the face of the certificate 
issued upon any entry made, that the. same is allowed subject to the 


a right of way of the canal, ditch or reservoir, giving its name, and refer. 


to the letter from this ‘office wansmittin s the map; by. its initial oe 
date. | - 
27. When the cee diteh: or reservoir is constructed, an affidavit of 
the engineer and certificate of the applicant, Forms 5 and 6 must be 
filed in the local/office in duplicate for transmission to this office. In 
case of deviations from the map previously approved, there must be 


filed new maps, and field notes in full as herein provided, ee Forms 
__5and 6 changed to agree with the facts of the case. 


«28, The duty of this office in examining the maps and papers of these 
applications, is to ascertain whether the provisions of. the act of Con- 
gress are properly complied: with, whether the proposed works are — 
- described ix such a manner that the benefits to be granted by the | 
- approval .of the Seer etary of the Interior are defined so as to avoid 
. - future uncertainty, and whether the rights of other grantees of the — 


x 
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ener are properly protected from interference. The above regu oo, 


lations are made for these purposes. : 

29, The widely different conditions to be considered | in the operations 
proposed by the applicants, make it linpossible to formulate regula- 
tions that will furnish this office with the data necessary in all cases, 
— This office will, therefore, call for additional. information. whenever | 
| necessary for the proper consideration of any particular case. - 


Very mespeceully; 
| Ss. W. LaAMronBUX,, —— 
ons, wees Commissioner. oe 
Approved, — ‘ 
Hox Smira, | 


Secretary. 


APP EAL—-SETTLEMENT—RAILROAD ‘LANDS. _ 
TELFORD EY AL. vy. KEYSTONE LUMBER Co. 


a motion to dismiss 2 an appeal, for want of notice thereof, will not be sustained on 
behalf of a protestant that is repr esented by an attorney who’ appears for other 7 
- protestants, equally interested in the same mieten; who do not ny, due n otice 
of the appeal. ee * 
| Settlement on land feeaoualy withdrawn for the benefit. of a cious company, in 
violation of an order expressly prohibiting such settlement until the formal 
_ opening of said:lands thereto, confers no right that can be asserted as against 
the right of purchase accorded under the body of section 5, act of March 3, 1887. — 
; The sale of ‘the standing timber on land bya railroad company is a sale of an intérest 
) in the land, and the purchaser of such interest. (the substantial value of the fee) . 
is entitled thereby to acquire the entire title to such land by payin & the. govern- | 
ment price. therefor, as proves by section 5, act of Mareb 3, 1891. | a | 


7 Seoretar y Smith to the Commissioner of the General Land Offiee, Tes —_ 
: ary 21, 1894. - Se ae AE L. 0.) 


 Dhave considered. the case of Thomas Telford e al. 0. iceeaioue Lun. | 

~ ber Company, involving certain lands in the Ashland. district, in the 

State of Wisconsin, on appeal by said company from your office decision _ 

of March 22, 1893, ‘adhered to on review October 3, 1893. oo 
Reference is anes to said decisions for a detailed description of the 

lands. “They are in odd numbered sections in townships 46, 47 and 


48 N. , range 4 W., within the indemnity limits of the grant-of June 3, — _ 
«1856 (1d Stat., 20), to the State of Wisconsin to aid in the constimetion. 
of what is now known as the Chicago, St. Paul, Minneapolis and Omaha 


Railway (Bayfield. branch), and also. within the place limits of the grant 

- of May 5, 1864 (13 Stat., 66), to said State for the benefit of the \ Wis. 
consin Central Railroad. . 
. Dispute arose between the companies with sonard to. the rene in 

these e overlapping Sa which was finally pena as Soret el agree- =a 
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\ meut inter partes and partition, under which the lands here in question | 
were treated as belonging to the Wisconsin Central Company. This: | 
was in February, 1884, and later in the same month the State, as the 
| original grantee from the Beverameny issued Patent: to. the Central 
| Company for said. lands. | 
_ May 13, 1885, the Wisconsin Sentral Railroad Company executed an 
-instrumeut, fered by its caption “‘ Timber license No. 356,” under and 
by virtue of which it sold to the Superior Lumber Compan the stand- 

_ ing pine timber on the lands in question, with others, for a named con- 
sideration of $20, 954,22.. Said instr ument, after manne the considera- 

‘tion, contains words as follows: 

_. Has bargained and sold, and by these presents does bar gain, sei erant ‘ciel convey 
to said Superior Lumber Company the right to cut and remove for ‘his own use dur- 


ing the period of twenty years all the pine tim ber eeeone: and being on the follow- 
ing described premises, etc. | a or ee ae ae ae 


Then follows language which— 


| Licenses said: party of the second part to anise upon said premises during the nerioa 

of twenty years from the date hereof, for the purpose of cutting and removing said 
timber and to make such logging roads as may be necessary in order to remove said > 
timber. But this license shall not justify any unnecessary injury to other timber, 


_- nor authorize any fences, buildings or other structures that now are or may hereafter 


be put on said premises by said company, its agents or assigns, to be in any way 
injured or interfered with. To have and to hold the same for twenty years as afore- 


- said, to the use and benefit of said party of the second pate his ee adminis- 


trators and assigns. : 
But itis hereby agreed that time: is of the esselice of this contract, ana it is also ee 
agreed, as an express condition precedent to said sale and license, that said party of © 
_ the second part hereby covenants that it will pay, when and as the same become due. 
- or payable, all taxes and assessments of every kind whatsoever which shall hereafter 
be assessed or otherwise imposed upon said premises during said twenty years, 
unless aud until said party of the second part shall sooner in writing notify said 
company that said timber has been all removed from said. premises, and that and | 
breach or failure to perform this agreement shall, without any action taken in refer-. 
ence thereto, by or on the part of said company, its successors or agents, be deemed 
to be a surrender by said Superior Lumber Company of all its rights, whether at 
law or in equity, under this agreement, and to be a cancellation thereof. . 
- It is further agreed that all timber not removed from said premises during said 
period of twenty years shall, upon its expiration be and remain the property of said 
Wisconsin Central Railroad-Company, its. successors and assig gus, as puny. as if this 
instr ument had never been executed. 


I have thus fully quoted from the jietramient because its character 
and. legal effect will have much to do with:the conclusion to be arrived 
at herein. Whatever passed by said. instrument is now by transfer i in 
the Keystone Lumber Company, which purchased in 1889. ; 

January 24, 1890, my predecessor, Secretary Noble, rendered a deci- 
sion (10 L. D., 63), the effect of which was a holding that the lands in — 
the case here ak bar did not pass under the grant of 1864, made for the. 
benefit of the Wisconsin Central road, because pre Sous withdrawn — 
as within the indemnity limits of the ‘grant of 1856, for the benefit of 

(14469—VoL 18 -12 
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7 the nats Company. On motion for review, said judgment we by . 
decision of December 10, 1890, adhered to (11 L. D., 615), 


_ Thereupon, the Keystone Lumber Company, in January, 1891, filed - | 
its application in due form to purchase the lands here involved (about. 


- 6,000 acres), under the provisions of section 5 of the act of March 3, — 
| 4887 (24 Stat., 556), and tendered the government pee: iP: 50 per _ 
acre) in Sevinent therefor. 
Pursuant to the published notice of the Soieaten to thus pur erase: 
‘Thomas Telford et ai. appeared and protested, averring that there was 


in the company no right of purchase under the act of 1887, and further 


that they, said protestants, are settlers upon said lands, and claim the. 
privilege of entering the same. Their settlements appear to have been 
made in the autumn and winter.of 1890, and in the early part of 1891, 
. The lands were formally opened to sethlenienit and entry Nt ovember : 
. 2,1891 (Newell v, Hussey, 16 L. D., 502). They were therefore not 


| nen to settlement at the dates oe the protestants went on them, oe 
and 10 rights were acquired by such settlements, certainly none which | 
could atfect or disturb any rigbt of purchase under the 5th section of a 


the act of 1887. (Newell v. Hussey, supra, and cases cited ther ein.) 
In this connection, I note a motion filed in behalf of William A. 

as ee e, one of the protestants, asking the dismissal of the appeal of 
the Keystone Lumber Company, in so far as it involves land (described ’ | 


In your office decision) upon which he claims settlement. This he does - “e 


on the ground of want of notice of the appeal. I am not disposed to" * 


- attach much importance to said motion. Pridmore isa mere protestant, — 
whose rights, whatever they may be, are subordinate to any valid 


_ right of purchase under the act of 1887, and, as the validity of the right — 
of purchase under the application of the Keystone Lumber Company | 
is here for consideration in its relation to a large area of land, including | 

' that to which Pridmore’s protest relates, the Department will not dis. — 
miss the appeal as to the entire quantity on the technical objection of - 
one of the many protestants, nor will it eliminate his cage and rule as ‘ 

: to the residue. Moreover, the attorney who. filed the motion for Prid- . 


-. more is also attorney for others of the protestants. Notice to those — 


others is not denied, and all being in one common class, and the ques- 


tion being identical Be to all, it is not perceived that any injury has — 


been done Pridmore, and the motion to dismiss is denied. ee 
There are two others in the list of protestants who have claims to. 
certain lands, described in your office decision and included an) the 
- application of the Keystone Lumber Company to purchase, whose 
claims call for attention in this connection, viz: Charles O. Paige and 
Louis Kolman. They. wereallowed to purchase under section 5 of the | 


act of 1887 the lands claimed by them respectively, on the ground of : - 


bona fide purchase from the Wisconsin Central Railroad Company pr ior 
to the date of said act. 


‘In the brief of the Keystone Company there. is no waiver in 1 terms of a | 
es to une tracts embraced in said individual | purchases, but itis 
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‘stated that there - is no ‘Conflict beiwecn sald. purchasers and said com- 
pany. This I take to be a waiver of any demand for action disturbin g 


 gaid purchases, and as I remember the oral argument’ had before me 


counsel for the company there disclaimed all attempt to have said _ 
chases set aside or disturbed: as. 
Said claims of Paige and Kolman are eliminated. from the apelicn: 
tion of the Keystone Company, and the purchases as a by t them 
respectively will stand. 
‘This brings ‘me to a consideration of the vital aiection: avelved in 
the application of the Keystone Lumber Company to purchase the 
residue of the lands covered by its application made under the 5th 
section of the act of March 3, 1887 7 (24 Stat., 556). Said. section noads: 
as follows: : ea 


That where any said company shall lave sold to citizens of the United States, or 
_ to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being | 


_. the numbered sections prescribed in the grant, and being coterminous with the con: 


structed parts of said road, and where the isnds so sold are for any reason excepted — 
from the operation of the grant to said company, it shall be lawful for the bona fide . 
purchaser thereof from said company to make paymeuit to the United States for said 
lands at the ordinary g government price for like lands,-and thereupon patents shall 
issue therefor to the said bona fide purchasers, his heirs or assigns: Provided, That 
all lands shall be excepted from the provisions of this section which at the date of - 
such sales wére in the bona fide occupation of adverse claimants under the pre- . 
emption and homestead laws of the United States; and whose claims and occupation 
have not since been voluntarily abandoned, as to which excepted lands the said 
pre-emption and homestead claimants shall be permitted to perfect their proofs and 
entries and receive patents therefor: Provided further, That this section. shall not 
apply to lands settled upon subsequent to the firgt ang of December, eighteen hun- 
- dred and eighty-two, by persous claiming to euter the same under the settlement .— 
laws of the United States, as to which lands the parties claiming the same as afore- 
said shall be entitled to prove up and enter as in other like eases. | 


No settlement is alleged by any of the protestants _ to 1890. 


_ There is nothing, therefore, in either of the provisos to said section 5 
which would prevent the purchase by the Keystone Lumber Company 


- because of adverse settlement. It follows that the application of said 


company and its rights thereunder are to be considered and determined - 
under the provisions of the body of the section. 

‘The averment of the protestants, which is sustained By your office 
decision, is that the right-of purchase does not exist ip the Keystone 
Company, because it is not a purchaser. by mesne conveyances from 
the Wisconsin Central Railroad Company of. the jands embraced in its 
| application, and the purchase of the standing pine timber on the lands 
did not bring it within the remedial provisions of the section. : 

Without setting out in full-the several specifications of error con- 
tained in the appeal, it may be stated in a word that the contention of 
appellant is that your office erred in not holding and deciding that the 
purchase of the standing timber was the purchase of such an interest 
in the land as authorized the purchase thereof from the United Ses 
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| andar. the. 5th s section of the. act of 1887. In addition. to this general 

contention, specification. seven charges _ i ee Mee 
‘error in failing to state ‘that the Keystone: Lumber. ‘Compauy. has saquiked’ by. ‘due 
conveyance the entire interest, of the-said Wisconsin Central Railway. Company i in 
said lands; in failing to give any consideration thereto, and in failing to recognize 
| and hold that the original purchase.of said lands as. evidenced by such deed of con- 
| firmation vested the entire interest in. the fee of said. land in: the Keystone Lumber 
| Company, and established its right to purchase said lands from the United States 
under the fifth section of the act of March 3, 1887. eA et 


| Referring first. to the specification just eat Tr am ‘anablé to see 
that it adds anything to the right of purchase from the United States. 
The conveyance. mentioned was made. by quitelaim. deed in 1892, ‘It 
does not purport to supply any omission in the original convey ance of 
the timber right, nor to be in any sense confirmatory. Itis anew deed 
| of: a new ‘interest—to wit: the fee—tfor’ no other consideration save the 
nominal. sum of one dollar. ‘It was made. more ‘than five years after the 
passage of the act of 1887, and at. a, time when the lands had been. ° 
declared not to belong to the Wisconsin Central Railroad Company 7 
under its grant (LL.D. , 615). It therefore conveyed nothing, More- 
7 over, at the time it was made, the lands were, as averred by the pr ot- 
_ estants and shown by the record, settled Dae and claimed under the | 
~ settlement laws. : | eo | 
This leaves for consideration the main: issue in. the’ case—viz: ane | 


ae right of the Keystone Lumber Company to purchase from the United 


States the lands applied for, barring those already purchased by Paige’ | 
and Kolman. The issue thus. s- presented, Suggests | three Sa in | 


.order as follows: 


1. Was the instrument. executed by the Wiscons siti 1 entra Hasoad 
‘on one: which constituted a sale and conveyance of the standing 


pine timber, or was it a mere license to 60 a the lands and cut and a 


remove the timber? | . 
2. Tha sale, was it a sale of an initére est i in the land—of realty, or oly | 
a sale of per sonal property? fT 

ou If a sale of an interest in the freehold. aoe that fact warrant the 
government in allowing the purchase of the entire title under section 
5 of the act of March 3, 1887. , by those holding said interest? | 

In. passing upon the issue suggested by the first question, your office 
decision of March. 22, 1893, held that “a sale of standing timber ‘is 
undoubtedly a ‘sale of an interest in land, ” and in effect. conceded. that 
“the pine timber on these. lands was sold by the railroad company, but 
farther held that the sale of. a@ mere inter est does’ not entitle the pur- | 
chaser of that interest to buy under the provisions of the act of 1887. 


In considering the case on review, your office in its decision of October — 
By 1893, in effect, ruled that the transaction between the railroad com- 


| ane aia the Superior Lumber ‘Company % was § a mere > license and was Se 


_— not? a sale and conveyance, | 
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oe have car efully examined the‘authorities bearing on this proposition, a 


“and I am satisfied that the weight of authority and of reason is decid- 


_ edly in favor.of the view that the legal effect of the instrument termed 7 : 
_ “Timber license, No. 356,” was a grant and sale.of the timber therein 


described, and I so hold. « (Strasson v:. Montgomery, 32 Wis., Bos ;. Wil- 


liams v. Flood, 63 Mich:, 487; Owens v. Lewis, 46 Ind., 488, 15. Am. Rep., 
- 295; Caldwell V. Fulton, 31 Pa. 475.) It is true that Fletcher o. Living- 
- ston (26 N. E., 1001), and other. Massachusetts cases tend to support | 


| the contention of protestants, that the contract was a mere. license and 
| not : a.sale of the standing timber, but I do not find this. doctrine to 
have been. generally adopted in athe States. 


The second question naturally follows: Was it a sale of an inter est 


| in the realty, or only of chattels? 
Like the question first decided, this is See without its difficulties - in 


the light of the authorities, both English and American, which do not | 
| appear to be entir ely harmonious... But the holding in most of the cases . 
examined rests upon the conimon law doctrine, that standing timberis — 


_ a part of the realty, and thatthe purchase of the same is the purchase ee 


of an interest in realty: One of the most elaborate and exhaustive - 
opinions which I have examined on this subject 1 is the case of Owens v.-- 
Lewis, supra, decided by the supreme court of Indiana in 1874. Said | 
opinion cites numerous decisions of English and American: courts rum: » ~ 
=e ning: thr ough a long series of years, and carefully analyzes: each and — 


draws distinctions which would scar cely be noted without careful study, 


thus harmonizing ‘decisions which ‘on casual reading - might: ‘appear to - | 


be more or less in conflict, some. of them being decisions cited by coun- 


sel for protestants. The argument and in effect the holding of the : 


court i in the case vited was that standing timber is a part of the realty, 


‘and therefore. that a parol contract for the sale of the same to be sev- | 


7 ered and removed by the vendee is a mere license, and not such a con-' 
tract as can be enforced ‘under the statute. of frauds. The array of. 
authorities cited and discussed, in my judgment, fully warranted the 


. holding of the court. In that case the timber contracted for was to be 


£ cut and removed within two months after agr eement. 


The Pennsy lvania « cases cited by counsel for appellant relate to the 


‘a6 of coal and iron separate and apart from. the lands. which they 

‘underlie, and their holding is that’ these minerals in place may ‘pass by 
deed; that they are a corporeal hereditament—a part of the. realty. | 
In Caldwell %. Fulton (31 Pa., 475), the-grant was of ‘the full right, 
title and’ privilege” of: dienie: and: taking away coal, and the sa 
held (p. (484). that the a ae) of me right | to. take \ was the er ant, of 
the thing itself. . 

In the case at Wee the ‘grant was of the right to cut and remove ‘the 
_timber. The principle is the same whether the sale be of the mineral 
under the surface, or the timber standing on the surface. The reason- 

_ ing of the Pennsylvania case is therefore applicable to this ease. 


sf 
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To the same oe are the decisions of the supreme oe of 2 Michigan. 


"See: Rinseoll 9. Meyers, 32 Mich., 522; Williams v. Flood, 63 Mich., 437. 


In these cases there was a ice ritton instrument or contr nee disposing of 
standing timber for consideration, the timber to be cut and removed | 
within a specified time (in the first case within three years, in the 
second within two years), and the court held the transaction to be a 
| asa of an interest in real estate. | | 


This question has been before the supreme court of Wisconsin (the 7 


‘State in which these lands lie) a number of times, and the uniform 
a holding, so far as 1 can discover, has been that the conveyance by 
written instrument of standing timber is the conveyance of an seed 
in the land on which it stands. - Str asson v. Montgomery, 32 Wis., 52; 
' Warner v. Trow, 36 Wis.,. 195; Young v. Lego, id., 3945. Daniels». | 
‘Bailey, 43 Wis., 566; Golden « ®. » Glock, 57 pia ‘118; Lillie ev, ee 


62 Wis., 198. 
Phe ae of these decisions was, senders: in 1874, the inteet in 


“1885, and all prior to the purchase from the Wisconsin Central Rail- 
road Company of the timber on the lands to which the case under 


consideration relates. It would appear, therefore, that $0. far as the 


State of Wisconsin i 1s concerned, the doctri ine annonnced in the above 


cited authorities is well settled, and the rule of property. resting 
thereon well established. _ 
While it is true that the United States gover nment in the adjudica- ) 


| tion of questions coming’ before it for action is not bound by the deci- 


~~ 


sions .of | the state. courts, they are at the same ‘time recognized as 


highly persuasive and as being entitled to great consideration. | 
| It is urged by counsel dor protestants that this rile should not apply 


“in this ease with reference to the decisions of lumber states like Wis- 


consin, but I think the converse is the correct principle. , 
Wisconsin is a state in which are extensive timber and lumber inter- 


ests, and because of this very fact its courts are more often confronted — 
- with questions relating to them, and are called upon to give to them | 
the ciosest study and the most careful consideration. For this reason, 
decisions by the supreme court of that state, on questions similar to — 
7 that here involved, are, it seems to me, entitled to special considera- 


tion, just as, for the same reason, the decisions in manufacturing states 


would be entitled to great weight on questions relating to manufacture,. | 
_ those in mineral states to. questions relating to mines or minerals, those | 

- in seaboard states on questions of maritime law, &c. | | 

_ After careful éxamination of all the authorities on the subj ect, tam - 


| lea to conclude, on what seems to me the decided weight of authority, 


that the sale by the Wisconsin Central Railroad Company of the stand: 
ing pine timber was a sale of an interest in the land, and I so hold. | 
This leaves to be determined the remaining question: Does the pur — 


chase of an interest in land supposed at ‘the date of purchase to be 
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Pee land entitle the. purchaser to acquire the entire title by paying 
the government price therefor as provided by section five of the act of 
March 3, 1887? That section has already been quoted herein.’ Its 
provision, in substance, is that where a railroad company has sold as a 
part of its grant, lands not conveyed and coterminous with constructed 
road, which are found to be excepted from the grant, the bona fide pur- 
chaser thereof may acquire title from the United States by paying the 
; government price therefor. This the appellant seeks and claims the 
right to de, because of the bona fide purchase of an interest in rae 


i tand—to ak the standing pine timber. 


It is to be borne in mind that the section of the statute under con- — 
sideration is remedial. : | 

Attorney General Garijand, in an opinion rendered Neveu ber 17, 1887,. 
on request of this Department relative to the act of 1887 (6 L. n., 2723 
(19 Att’y Gen’ls’ Op. 68), said, among other things: | 
The whole scope of the law, from the second to the sixth section, facia 6, 19 | 
. remedial. Its intent is to relieve from loss settlers and bona fide pur chases who, 
through the erroneous or wrongful disposition of the lands in the grants, by the 
officers of the government, or by the railroads, have lost their rights or acquired 
equities, which in justice should be recognized. — | 


Endlich on the enero eaeen of Statutes lays down AW elloeing in 
section 103: : . | 


It is said to be the. duty of the judge to make such coustraction of a stiatinte as 
shall suppress the mischief and advance the remedy; and the widest operation is 
therefore to be given to the enactment, so long as it does not go. beyond its real object 
and scope. W hen, for instance, the language in its usual meaning falls short of the 
whole object of the legislature, a more extended meaning may be attributed to it, if 
fairly susceptible of it. The seope of the act being ascertained, the words are to be 


construed as including every case clearly within that object, if they can doso by © 


any reasonable construction, although they. point primarily to. another or a more’ 
limitedclass of cases. | | 


Sutherland on Statutory Construction, section 410, says: 


A remedial statute must be construed largely and beneficially so as to suppress the 


% mischief and advance the remedy. .~.°. . And generally it may be affirmed that . 


ifa statute may be liberally construed, everything is to be done in advancement of | 
the remedy or the purpose intended that can be done consistently with any con- 
_ struction that can be put upon it. The substance 8. the act is principally regar ded 

- and the letter is not tooclosely adhered to. : 


And again in section 417: 


When the scope wid intention of an act are ascertained by all the dias available, 
_ words whose ordinary acceptation is limited may be expanded to harmonize with 
the purpose of the act. This interpretation is admissible of statutes geuer ally, but 
_ has a more liberal Sppucenon! to remedial and some other statutes which | are liberally 7 
. constr wed. 

A remedial act shall be so construed as most effectually to meet the beneficial end 
in view, and to prevent a failure of the remedy. Asa eeneral rule, a remedial stat- 
ute onght to be construed liberally. - SS | 


Potter’s Dwarris, p. 231. 


~ 
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' 


- Other authorities i in the same line inight be referred tO. but the. rule. 


aaieuacel: in the. foregoing is: So familiar and so. generally eee 
_ that further citation is unnecessary. _ a 


_ The scope and intent of the remedial statute ae consideration is 


aptly stated in the ne aa made Arora, the opinion of the 
= ee horney. General. ae oe | | 


_ Many persons hed tanecaetie saa in oe faith Bonen oni railroad: 
companies lands geographically within the limits of grants made to 
said companies, and which at the time of purchase were thought to 
pave enured to. the gr rants. Mistakes of this ee acter, , honestly paeey 
then prevailin o, or a the absence of ¢ judicial interbr étation, they were 
not surprising and were excusable.’ ~ Much money. and. labor had thus 
in good faith been expended upon lands. for which the railroad com: 


- panies. could. give no title. A-wrong had been: done which called for’ 


a remedy. Congress only could furnish the remedy, and this it. did, as. 


ae to the class of Gases above described, by the enactment of section 5 of 


the act of March 3, 1887. That section, in recognition of the equities — 


“growing out of the situation, provided for the procurement of title ee ues 
_ purchase from the gover nment, where it could be allowed without inter- 
- fering with superior equities. — | ae 


The good faith of the appellant-in this case in ‘the paring. of the 
standin g pine timber is not questioned; the mischief done by. the out- 


- lay. of. money on the faith,of title in the railroad company is apparent, - 
sae and the equities are inanifest. It follows that the remedy, if there be. 
~ one, should be applied. Section 5 of the act of 1887 is invoked. Your | 


office failed to find in ‘said section authority. for allowing purchase from 
the goverument where the entire fee had not. been. sold byt the railr oad 
company, and denied the application: _ 7 

The purchase was of the standing. timber, but. it appears a this 


constituted the real value of the freehold. Tt comprised not only an 
interest, but the par amount inter est, in the freehold. While it did not 


_inciude the fee, it did. include that. hich made the fee desirable. It - 


was the. interest. which would really be. considered. when. the fee was 


- purchased. — It was the substantial valuable por tion of the fee, the por- 


tion worth pr otecting by a remedial statute. | 
Applying the rules of liber al interpretation to the remedial statute 


(supra), L ¢ am, after full consideration, led to conclude that the pur- 


chase of such an interest in lands. supposed to be railroad lands. 18 
within: the purview of its. beneficent pr ovisions, and.-is entitled to pro- 
tection by being permitted to purchase the. entire fee fr om. the govern- 


-ment.. This is in ac cord with the ‘spirit of the act. and. does uo great 
| violence. to its letter. “Hit, this view and application. of. the law no. one 


is injured, the mischief 3 is met, the equities provided | for are fur nished, 


| ~ and the. goverment gets: full consideration for the land. “Applying 


this construction to the: case under consider ao it. follows, that the | 
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= application. éf the Keoyetiie: Lumber ‘Company ‘Shotla. ‘be. allowed, 


_except.as to the tracts covered by the purchase: of Paige and Kolman, : 


referred to herein, and it is so ordered.’ 
» Your office decision is rever sed. 
- Approved, 
Jc onN I. Hatt, 
| Assistant Attor ney: ener al. 


DESERT LAND ENTRY—SUSPENSION OF SUR VEY. _ 


Lucy J. GILBERT. 


- ‘The: suspension of land from entry on account of apices in ihe survey ‘does 
not necessarily carry with it the inv aeuy of a v desert- land entry mate. during 


stich suspension. 


| — Seer etary Smith to the Commissioner of the Cseral Lana Office, Feb. 
| oe PuarYy 21, 1854, C. Le} McC.) | 


eaaey a Gilbert hee vaca from the decision of your office, dated 7 


July 30, 1892, holding. for cancellation her desert-land entry made 


| November 6, 1889, for the N. 4 of the SW. 4 and the 8. 4 of the NW. 4 | 


of Sec. 15, ~. 18 S. R. 26 E,, Las Cruces land district, New Mexico. | 


~The gr sind of oa decision was that prior to the date of said entry . 


ae office had (by letter of July 7, 1886), suspended said township © 


(among others) from entry, because of “ supposed erroneous aoe 
-- of the public land surveys.” : age ee Mee 


The appeal is based upon the dilegation that such. suspension was | 


“uncalled- for and. entirely erroneous;” that the local officers allowed 


the entry ancl took her money; and. that the continuance of such sus- _ 


pension - does a great: injustice to herself and others, “virtually 
depriving the settlers of the benefit of the liberal land awa a 


~ Informal. inquiry at your office, however, discloses the fact that oe | 


- order of suspension of said township was, on July 12, 1893, revoked, and 


_ the land restored to the public domain. There does noe appear to on aly 
adverse claim to the tract, and the question is one ey between: the | 


government and tlie entryman.. 


~In the case of William H. Day, whose timber- culture Batty in the 


~ same section was held for eau elation by your office ‘decision of 


August 8, 1892; the Department, on October 25, 1892, held that, as _ | 


the order of suspension had been revoked, and the land restored to . 


the public domain, the entry might be allowed to stand, subject: to 


compliance with law. (L. and BR. copybook No. 275, page 437.) It 





appears to me that a similar ruling would. be proper in. the ease at bar- 2 | 
indeed, the more so since a desert-land entry may be made before of 
survey (see circular of April 20, 1891—12 -b. D., 376), hence the 
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‘suspension. of land from entry on account of irregularity in the survey _ 
‘does not necessarily earry with it the ey of a desert- land A entry 
_ made during such suspension. | 
The judgment of your office 1s modified as above saateatel 
Approved, 2, 
JOHN J. HALL, 3 
| Assistant Atpne y Gener a 


. HOMESTEAD-—FINAL PROOE—COMPULSORY ABSENCE. 
BAGLEY 2%, HENDERSON. 


. The time fixed by the: statute for the sabmisgion of final homestead. ne will nob” 


run as against the entryman during a term of enforced absence from the land — 


under a. WE ongful decree of ejectment. 


- Seoretar} y. Smith to. the Commissioner of the General Lind Office, Feb- ae 
| ruary 21, 1894, * . — (R. B.) 


| This record presents the appeal of Morris Baziey fr ‘om your, office 


—- decision of May 14, 1892, in the case of said Bagley v. Squire Hender- - 


son, involving Lot 5, Sec. 13, T. 2.N., R. 2 W., Gainesville, Florida. | 
_ Henderson made homestead entry for said land October 16, 1875, — 
from which time until March 14, 1877, he lived upon and improved the. 


same. - On the date last mentioned, he was removed therefrom by the  — 
_ Sheriff of the court, under a judgment rendered ina suit by Thomas A. 

_ Carr, executor of William A. Carr. The records of your office show 

- that said’ William A. Carr made’ cash entry for land in an adjoining 


section. Your office states that his said executor Thomas A, Carr — 
makes no claim to the land: and finds that een eESOne eviction was 
wrongful. | — 
After his said removal from the land Hender son liy ed on an 1 adjoin. 
| ing tract. : 
On en 16, 1890, your office issued notice (usual it 1IL such eae 
to him (Henderson) to show cause why his entry: should not be cal- 
_ celed for failure to make proof within the statutory period. | 
On October 13, 1890, Henderson filed a petition to submit final proof S 
in support of his ane This petition was allowed by your oftice Ji une 
3, 1891. Henderson then made said proof against which Bagley pre- 


Siotely filed his affidavit of protest, alleging residence upon and | 


- improvement of the land since September. 13, 1890, and asking that 
a further hearing in this case be granted an y ine with his said 
_ protest Bagley presented his homestead application for the land. The — 
_ local officers transmitted (with accompanying papers) Henderson’s - 
proof, protest -and application by Bagley to enter; thereupon your 
office, by decision dated May 14, 1890, denied Bagley’ S. application to. 
enter and also his application for hearing, dismissed his protest and 
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'. directed that final certificate be issued to Henderson, which in the 


event of said decision becoming final, would be submitted to the board | 
of equitable adjudication under rule 33, general neue, approved. 
_ February 6, 1892 2, page 212, 

. The: statute requiring a homestead repasiea to make final proof 

within seven years from the date of his entry. was suspended as to. 


Henderson during that period cover ed by his enforced absence from 


the land. 
“ This being true, he was not too late to make final proof when he © 

_ offered to do so, upon. being summoned by the local officers to show 
cause why his entry should not be canceled. 

For this reason your decision is affirmed. 

Approved, ‘ 

Joun I. HALL, 
Assistant Ation neYy- Gener al, 


SHEPHERD 0. BIRD. WT AG. os * 


7 Motion for review of veparunGntal decision of. July 7, 1893, 1 L. D, 
| 82, denied by Secretary Smith, ae 21, 1894. 3 


HOMESTEAD ENTRY—SETTLEMENT RIGHT. 
GAYLER v, RANDLE. 


Residence « on publie land, with no intention of acquiring Hele thereto under the |. 
settlement laws, confers no right as against the subsequent entry of such land 


by another. 


Secretary Sinvith to the Cantncissivnes of the General Land Office, rane 
ary 21, 1894, (W. BF. M.) | 


John M. Randle made homestead entry, on April 17; 1891, of the 
W. 4 of the NW. { and the SE. 4 of the NW. 4and the NW. 4 of the 
SW. 4 of Section 9, De Oe tie EL ‘E,, of the Huntsville Alabama, land 
‘ slidtriot | 

~ On June 20, 1891, Thomas A. Gayler filed an affidavit of contest 
alleging that he has a prior and better: right of éntry to the SE. 4 of 
the NW. 4 and the NW. 4 of the SW. 4 of the same tract; that, he first 
— settled upon it in 1882, ane has con Bauodsl resided on aad cultivated 
_ it since that date, and that Randle does not. reside on the a and has 
no improvements on the same. : 

After hearing upon the issue thus joined, the register and. receiver’ 
~ rendered dissenting opinions, and the case is before me on appeal from. 
your office decision affirming the recommendation of the peeetet that 
the contest be dismissed, - | : 


= 
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The testimony. fire that, Gayler made: a. ‘settlement on a forty. - 
adjoining the land in controversy, in 1882, but it appears, also, thatat — 
the time this. settlement was mace, and for many. years thereafter, the 
_ -econtestant’s. dwelling - was supposed. to. be on the Jand: of his: father 
lying immediately to the north. It is shown that. contestant cultivates — 
the lands of his father, and for. years. has managed the latter’s farm- 


» Bg ing operations. During all the years. of his. residence thereon, he has 


cultivated none of the public. lands, nor exercised; nor claimed. any 
- proprietary rights: thereto. He admits, under oath, that: in. puilding 
the house in which he lives, the controlling’ consideration was conven- 
dent proximity to the tillable lands of his father. The evidence satis-. 
fies my mind that, when Gayler established himself on the public land 
near by the line of his father’s property, he did not have. In view the 
acquisition of any part of the public domain for private. uses. This 
‘purpose was formed later, but. after . other rights had. acerued.. ~The 
land in.question was segregated. by Bogan’s entry on ‘March 28, 1891, 
whose subsequent relinquishment appears to have been contempora- 
neous with. the-contestee’s entry. The latter has. six months within 
which to establish himself on the land covered by his entry, eae I do 
not find that: there is any bona fide claim’ adverse to his right, 
The decision of your office i is affirmed. | : 


INDIAN LANDS— OCCUPATION BY RELIGIOUS. SOCIETIES. 


_ Instructions. 


a. 


AY ten society flat occupied land at the date of the passage of the act of March 
» 2, 1889, can have: the land, to the extent of one hundred anc sixty acres, granted 
: . tio it, so long as the same shall be used for educational and missionary. work; or, 
in lieu thereof such society may purchase one hundred and sixty acres, ait the 
price prescribed in the statute, and acquire: the fee simple title thereto.. But 
oe such society can not have one hundred. and sixty acres granted to it under the © 
> first provision of section 18,. of said act, and in addition a purchase a similar | 
os -pmount. under the second provision of said section. = 9° 9 i, a Sp ees 
7 A religious society not in the occupancy of land within either of the ti 0 a eseriods 
- named in section 18, of said. act,can not be eranted the temporary use and: bene- 
at of these lands under the provisions of said act; but, under the general author-— 
. ity of the Secretary of the Interior in respect to Indian reservations, -permissiou 
oe might be given such society, with consent of the Indians, to occupy said Jands 
ae 80 oa) as the Indians anc the secr etary of the Interi ior may deem pr oper. 


7 Secretary y Smith to ‘the Commissioner of Indian Affairs, Febr wer") ry 14, ; 
| 7 > 1894. | 


ay acknowledge the re of your communication of ond. September - 
last, in which you refer to the provision contained in the 18th section | 
of. the Sioux, act of. March gee 1889 ae sii seit aelanne to the oceu- | 


ea 
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| Pe of. Jands’ by religious’ societies. for. missionary and educational, 


= work: and request to be advised as follows: 
“(D: -Whether tinder said section, any religious society. or coreontention that was in | 


occupancy of land within any of the Sioux. reservations. at.the time of the ‘passage 
of. the act can be granted the. use and a of additional land without being | 
required to purchase the sane, | 

(2). Whether. any such society or organization, not in | occupancy of land within 
any of said reservations at the date of the passage of said act, can be granted the 
temporary use and occupancy of land for religious and edueational EP DEEDOSOP: as is done 
in the case of other Indian reservations. — 

(3). Whether, in order to acquire the use of land within any noe said rescrvations: 
auy such society or organization. that was not in occupaucy of land within any of 
said reservations a at the date of. the passage of aa ach will be required to pues 
the same. _ “ : : : Le ety 

In respouse thereto, o- transmit: herewith | an opinion, dated January 
29, 1894, of the Hon. Assistant pepe aoe oe this. oe 7 


in 1 which J concur. | 


Oprnton. 


Assistant Attor: ne y- Gener al Hall to the ree of ihe Interior Tan 7 
| wary 29, 1894, — 3 


‘The Commissioner of Indian Affairs, on September 2, 1893, addareed | 
| you a letter in which he called attention to the provision of section 18 
of the act of March 2, 1889 (25 Stat., 888-895), in relation to the occupa: | 
tion, use and purchase, by: eas societies, of land in the Sioux 


‘Indian reservation, and requested to be advised on the following points: # ; 


- 1. Whether under said section, any religious society or organization, that. wus in 
the occupancy of land within any of the Sioux reservations at the time of the pas- 
sage of the act, can be granted. the use and ge asa of additional sie without i 

ie required to purchase the same. : 
2, Whether any such society or organization, not i in oceupaney of ‘and caienin any 
of said reservations at the date of the passage of said act, can be granted the tem-— 
porary use and occupancy of land for religious and saneneional ba acho as is done’ in 
the case of other Indian reservations. : | os 
3. Whether, in order to. acquire the use of land within any eae said cesen eatin: 
any such society or organization that was not in occnpancy of land within any of 
said reservations atthe date of the. passage of aut act, will be req ears: to Buneneee 
the same, | 

I have bee asked for my Spon as sto. the proper answer “to be made 
to said. questions. , 

The 18th section of ne act of March 2, 1889, referred to in the Com- 
missioner’s letter, is as follows: - = 

That if any land i in said Great Sioux reservation is now esod: aad used by. nase 
religious society, for the purpose of missionary or educational work among ‘said 
Indians; whetlier situate: outside of or within the lines of any reservation consti- 
tuted by this act; or if any such land is 80 occupied upon the Santee Sioux Reserva- 
- tion, in N aUeasicn, the exclusive occupation and use of said land, not exceeding one ~ 
hundred and sixty acres in any one tract, is hereby, with the approval of the Secre- 
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. tary of the Interior, granted to-any such society ‘so ion: as. the. same shall be ocen-. 
pied and used by such society for educational and missionary work among. suid 
Indians” and the Secretary of the Interior is hereby authorized and directed to give 7 


such teligi ious society patent of such tract of land to the legal effect aforesaid ; ‘and | - 


for the purpose of such educational.or missionary work any such society may pur-> 
chase upon any of the reservations herein created, any land not exceeding in: any 
one tract one hundred and sixty acres, not interferiug with the title in severalty of . 
any Indian, aud with the approval of and upon such terms, not exceeding one dol- 
lar and. twenty- five’ cents an acre, aS shall be arencripee by the Secretary of the 
* Interior. 

In my opinion the proper construction of this section of the act of 
“March 2, 1889, is that any religious society for the purpose. of mission- 
ary and educational work among the Indians on the Great Sioux Res- 


ervation, or on the Santee Sioux Reservation, which occupied any of 


se said lands at the date of the passage of the ee would be entitled to | 


have one hundred and sixty acres in any one eae granted to said - 
society, so long as such land should be occupied ‘and used by the same 
for educational and missionary work among said Indians. This is’ the 
: right given to such societies by the act; and it does not depend upon 
the consent of the Indians, nor of the Secretary of the Interior. 

The same section also provides that any sach society may purchase, : 
‘upon any of the reservations, therein created any land not exceeding 
in any oue tract one hyndred and sixty acres, not interfering with the 
title in severalty. of any Indian, and with the approval of and upon | 
such terms, not exceeding one dollar and a quarter per é acr re) as shall be 
prescribed by the Secretary of the Interior. — y 
.  Construing ‘these provisions of the section, I think it is very lear 

dna Congress meant, in the first instance, that any religious’ Society, 
in actual occupancy of land at the date of the passage of the act afore- 
said, should have the right to have the grant (patent 2) issued to such | 
society for oue hundred and sixty acres of said land, so long as said 
society should occupy and use the same for accucial or missionary 
: work; or, in lieu thereof, such society (to wit, such society | as used and 


.. occupied the land at fie date of the passage of the act), might. be per- 


mitted to purchase one hundred and sixty acres of land, and receive: 
therefor -a title in fee simple, if such society should conform to the 
terms and régulations prescribed by the Secretary of the Interior. — 
Ido not believe it was the intention of Congress to give the society 
one hundred and sixty acres of the public lands so long as the same ~ 
might be used for educational and missionary work, and also to give 
such society the right to buy one hundred and sixty acres of land, and — 
get the fee simple thereto from the government; but in my opinion the 
_ intention was to give to such society the right to elect between what 
might be called a temporary title and right to occupy the land, and a 
- fee simple title by purchasing the land at the government. price. 
_ In my opinion, the words “such society” in the fourteenth line of 
this: section refer to societies in the occupancy of land on one or the 
other of the said reservations at the date of the act of 1889—supra. This — 
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- view is strengthened, m my ‘opinion. by mutenénce to nes use of the same 

words “such society” in the ninth line of the same section. It will be 
seen that the words “such society” are used in the portion of the 
ninth line which requires that the land, shall be granted to any such 
society “so long as the same shall be occupied,” ete. ,--which must 
have reference to a society which occupied the land at the date of the 
passage of the act; and if the words “such society” in the ninth line 
refer to-a Society which occupied the land at the date of the passage of 
the-act, it seems to‘ine conclusive that the words “such society "inthe | 
fourteenth line refer also to-a society which was in occupancy of ae | 


on the Great Sioux or Santee reservation. at that date. 


— The act of 1889 does. not give to any religious society the oie to. 
have lands granted to it so long as it uses said land for educa- 

tional and missionary work, or the right to purchase as provided in 
said act, unless such society oveupied lands on one of the two reserva- — 
tions at the date ofthe passage of the act. I therefore advise that the 
following, answér be made to thé questions pr opounded by. the Commis. 
sioner of Indian Affairs. 
(1) A religious society that occupied land at the date of the passage 
’ of the act of March 2, 1889, could have the land, to the extent of one 
hundred and sixty acres, sranted to it, so long as: the same shall be 
used, for. educational and missionary eo or, in lieu thereof, such 
society can purchasé one hundred and sixty acres of land, at the price 
prescribed i in the statute, and get the fee simple title ther sto. But such | 
society could not have one hundred and sixty acres eranted to it under. 

. the first provision of section 18, and then in addition. thereto, purchase - 
~ one hundred ald Sixty acres as oe in the second one Of the 
same section. 

(2) A society not in the occupancy of land within either of the two 

reservations mentioned i in the 18th section of the act of 1889 could not - 
be granted the temporary use and benefit of these lands under the 


provisions of said act; as‘said act confers no rights upon any Society — 7 
unless it was in: occupancy of the lands in one or the other of the two _ 


said reservations at the date thereof. But, under the general author ity 
of the Secretary of the Interior in respect to the Indian reservations, 
_ permission might be given to such religious society, with the consent 
of the Indians, to oceupy said lands so long as the Indians and the | 
| Secretary of the Interior may deem proper. 

_ (3). My answer to the third question is covered by the above ‘answer | 
to the second. : | 
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‘PRACTICE—NOTICE OF DECISION-APPEAL. 
_ Avaustus i. Berry. 


An appeal siould not - enue: on. tie one that it is. ies out oft time, if a copy 
7 of the adverse decision is not served on the appellant. _ ee tes 


ee Smith to the Commissioner of the Gow al Land Ofte, Mar th 
(TeTBR) 0 ABI TTP.) 


On Jily 1, 1891, Perens H. Berry made homestead Ge No. 2386 
for the SW. 4 of Sec. 7, T. 48 .N., BR. 8 W., in the Ashland, Wiscon- 
sin, land district, and on 1 August 27, Heo, commuted the same to cash ; 
entry No. 5405. . 
- On December 19, 1892, your office: ty lattes ts Gr af that date, held | 


ae that said entry having been made subsequent. to the act of March 3, oe 
1891 (26 Stat., 1095), it came within the provisions of Sec. 6 of. that: af oe 


act, and you directed the local office to require Berry, whose address 
was given’ in his final proof as Iron River, to furnish supplemental 
proof without republication, showing pecionce: and. cultivation for a 


a period. of fourteen months subsequent to. July 1, 1891, the date of. his hee 


homestead entry. 


- On April 10, 1893, the iooal office transmitted to your office: aaa —_ 
= of service of aoe of said decision of December 19, 1892, and reported 
that no action was taken by parties in interest. Said evidence of serv- 


ice alleges that notice of ‘said office decision of. December 19 was duly - 
‘mailed January 7, 1893, to claimant by registered. letter ‘addressed to 
- the post- office named in his pr oof, and said register ed letter v wasreturned — 

: unopened. | | 
— On June 24, 1893, Britton iid Gray, attorneys, filed an niagpeal from 
the decision of December 19, supra, to this Department, and.on July — 

14, 1893, by letter of that. date, addressed to the local office at Ash- 
land, your office held that more than five months having elapsed. since 
said decision of December 19, said appeal: was clearly out of time, and 
could not be transmitted to the Hon. Secretary, as the party had lost 
his right of appeal in: the premises, and. ‘suspended. action. on the case 
in accordance with rule 85 of the rules of practice, and advised Britton 
and Gray of the action taken, and dir ected. the local office to pr omptly 
notify the parties in interest of said. action... © 

This. Department is now 10 receipt of an. eer — Berr y, aheoud h 

_ John H. Hickox, his attorney, for an order directing you to certify said - 
proceedings to this Department, as. De ovided i in rules 83 and 84. ot rules 
of practice, i " 
— This application, sworl a by Hickox, as attorney for Berr yy is based 


: | upon the following grounds— a 


Ist.. ‘Because it was error to hold i in tiie Gotu meone 8 Sdaciaion: of Devember 19, _ 
1892, ‘that po oPieenae) proof & as to Tesidence and cultivation should be. Hoque ed. 
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f « . 
“Gua Because it. was error to reject by your. letter of July 14., 1893, the appeal of . 
Messrs. Britton and Gray from said decision because not filed on time for, a- No 
limitation of time was given in your letter of December 19, 1892, for eonulyane with 


' its requirements and b.-. If such limitation of time had fea stated it would have 


Been ultra vires. 

‘3rd. Because many entries precisely the same nature. as the one at bar have been 
patented since the passage of the act of March 3, 1891, and because a number of 
others of precisely similar nature have been confirmed ‘at a recent one. under sec- . 
. tion 2450, Revised Statutes. , os . 

4th. .Because.it is shown by the record. that no notice of the Gomuiasioner cS deci- 
sion of: December 19, 1892, was ever received by Berry or his assignee. 

* Without considering at this time all the points raised by counsel in. . 
his able and. elaborate brief, your attention is called to: the fourth 
ground or specification of error on which said application is based. —_ 

‘From the facts. herein stated, it appears that only-information of the — 
adverse decision of December 19, 1892, was tailed to the address. of 
Berry, and not a copy of said decision: 

Inthe case of Dougherty v.. Buck (16 L. D., 187 7) a motion was made » 
by Buck to dismiss Dougherty’ S appeal from me decision of your office, 
because not taken in time. It was shown, however, that the notice to 
Dougherty of your decision did not-contain a copy of the same; that by 
your direction a copy of said decision, which was adverse to him, was 
served oi Dougherty, and that his appeal. having been taken within 
the required time from the receipt of the copy of said decision, ib was in 
time, and the motion to dismiss was overruled. : 

‘As there has never been a copy of your decision of December 19, 
supra, which was adverse to Berry, served on him, or his assignees, andl 
he has, in contemplation of law, received neither actual nor construct: 


_ive notice of said decision, it would appear that under the principle 


established in the CASE | of Dougherty v. Buck, above quoted, the motion — 
must be. sustained. A consideration of the case on its merits, as pre- 


-. sented by counsel in his brief, is at this time not deemed necessary. 


For the reasons herein stated, you will certify the record i in said case 


s to this Department for its consideration, . 


Sa icmp ars 1 3— 
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2% “SURV EY—CONTRACT—ANNUAL APPROPRIATION Be kes 


Ins STRUCTIONS 


a ‘The uialanee of any ap portionment: of au aunual appropriation, made specifically for 


A ae the: services of a fiscal year for the survey of the public lands, can be. used in 

paying: the expenses of a survey completed during the fiscal vear subsequent _ 
* to that for which the appropriation was maile, ¥ provided such payment be for the | 
discharge. of liabilities incurred in the fulfillment of a contract. properly made 

= f during - the fiscal year for which such appropriation was anade, even if the work 

~~ under the contract be completed after the expiration of the period specified . 
Ge therein. 3 . 


= Socreuin y Smith to ‘Hie Commissioner. of the Gener al Land Ofte aaa 7 
dz I, AL) as 19, 1894. on ee, Ove M: B.) 


Your letter we of October: 19, 1893, calling . the attention of this - 


: Department to the. rule monte by ‘the Treasury Department, “cin - 


. reference to paying the liability of executed contracts” for. the survey. | 


| | ‘of the public Jands “from the appropriation for the fiscal year in: which : 
> the work was performed, ” when said contract had been completed sub= -_ 


. “sequent to the fiscal year during which the contract was awarded and . 


a ‘for which the appropriation was made, is before me. 


- Referring to the construction placed by the Treaisiry Départinent ; . 
“upon departmental decision of March 22, 1886, in the case of ex parte 
S “G. W. Baker et al. (4 L. D. eal you state, tee alia; I in os said 
| ae that—_ been 


| ‘While, under said decision and existing official instructions governing extensions 
of time under approved contracts, the action of the Tr easury Department was proper, 


. the amounts: found to be due contracting deputy surveyors for work. executed after _ 


Se the expiration of the periods stipulated in contracts 07. ‘formal So should Lave 
| pr operly. be paid from a deficiency appropriation. 

| ‘The funds available forthe purpose of surveying” ie public inane are 

- the apportionments made to the several States from the general appro- 

_ priation made specifically for each current fiscal year by act of Con- 

‘ gress, providin g tor sundry civil expenses of the government for the 

fiscal year therein named, aud section 3690 of the Revised Statutes, j 


* regulating’ the expenditure. of such: appropriations, provides that— oy, 


ATL balances of appropriations contained in the. general. appropriation. bills and. 

- made specifically for the service of any fiscal year, and remaining unexpended at the 

- expiration of that fiscal year shall - only be applied to the payment. of expenses 
| properly. incurred during that year, or to the fulfillment of contracts properly made 
within that-year; and balances not needed for such purposes shall be carried to the 


surplus 1 fund. This section, however, shall not sup to appeepresone knowl as tee 
= aes or indefinite appropriations. | : 2 


| Discussing the question of the. expenditures of annual apureariations 
contained 4 in the various acts of Poneress in the J a case e:(E Law- se 
‘rence, 381), itis held that—_ - a 


Under the appr opriations in such acts making compensation for Gee peiforr mance | 


a nit work under contracts, the money appropriated can generally be paid for work 


- done during the year, or ‘to the fulfillment of contracts properly made during 4d the a 


. year, and. to be completed within two years thereafter. 
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| Passing upon the: same maeeton (13 Op. 5 . 289), cai Gen peal 


Akerman expressed the following view— 


I am of the opinion that balances of appropriations made for ihe. fiscal year — 
1869-70 of . any description, even if contained in annual appropriation bills, and - 
made specifically for that fiscal year, may. be applied to the service of the year 
1870-71, so far as, “fir st, to pay-in the current year expenses properly incurred in the 


_ former year 5 and second, to pay dues. upon contracts properly made within the former 


year, even if the contracts: be not performed until within the latter or current year. 

_ This is plainly allowed (by ease ee to: > Prepon) in 1 the very. terms of - 
section 5. | 7 

Section By Bneve referred ” is. contained in vate act of ‘Congress, 

| approved July 12, 1870 (16 Stat., 251), foe 1s embodied i in section 3690 


of the Revised Statutes, supra. eee 
The above opinion was,.on March. 12, 1887, “fully a in: by | 


7 Attorney- General Garland (18 Op., 569). e: , 
By the act of June 20, 1874. (18 Stat., See. 5, D. 110), Congress adopisd | 
a more comprehensive | aes stringent rule respecting appropriations, : 


3 _ whereby. the Secretary of the. ‘Treasury was. directed to “cause all 7 


unexpended balances. of appropriations which. shall. have remained 


upon the books of the Treasury for-two fiscal years to be carried to the _ 


surplus fund and covered into the Treasury,” with provision containing 
_ specified exceptions, in which said exceptions balances remaining from 
- apportionments of annual appropriations H08 current expenses of the i 
public surveys arenotincluded. —~= S | 
- The decision in the Baker case, referr ed to, supra, had reference to 


: appropriations | from. which expenses of survey of certain public lands ay 


were to be paid, under the deposit. system and does not afiect the gen- 
“eral rule laid down as relating to the manner and time in.and : CHEg 
. which annual appropriations for the public surveys may be used. 

It is clear from the foregoing that the balance of any apportionment of 
an annualappropriation made specifically for the services of a fiscal year. 
- for the survey of the public. lands, can be used in paying the expenses 
of a survey completed: during the fiseal year subsequent to that for, 


_ which the appropriation was made, provided, such payment be for the — . 


, dischar ge of liabilities incurred in the fulfillment ofa contract properly 
made during the fiscal year for which the appropriation was made,— 
-even if the work under the contract be completed after the expiration — 
of the period specified thereiu, whether the time, for the, completion of | 
| such contract had been formally extended or r not: previous to the expira- 
tion of the period so specified. | 

No more feasible practice could be adopted to carry out the true mean-_ 
ing and intent of: the provisions of the several acts of Congress above 


quoted and referred to. .The rule apon which such a practice is based = ° 


has-been supported and sustained by those tribunals intrusted with the 
: interpretation of the law. Its adoption and enforcement will. produce 
‘no confusion in the accounts of the Treasury, or the books or: ‘records | 


% of the General Land Oftice. When a contract is made with the inten-— 


tion of liability thereunder Deng paid out of sep DrOpEauond for the year | 
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during which, or for which,. it was made, no. aoasible connnon canarise 


, by payment bone made out. of said appropriation, though it be made | 
_ during the subsequent fiscal year, but a contract containing a stipula- | 
‘tion that payment be made from the appropriation for the fiscal. year 
for which it- was made, should in no case be paid out of the appropria- 


tion made for the following current fiscal year.. It can readily ‘be seen. : 
how such:a practice would: interfere with the apportionments of appro- a 


- priations for the current fiscal year, and procne Pe confusion | le 
the accounts of the Treasury. 7 | | af 
In.all cases where contracts are awarded for public eta - 
ties payable from annual appropriations made specifically for a current 
fiscal year—and such contracts are not completed during the life of such i 
annual appropriation er within the two years’ limit, as prescribed i in 
“section 5 of the act of J une. 20, 1874, supra, the halsnee of such appro-— 
--priation, if any, for stated service, will be carried into the. Treasury, 
and all: liabilities arising under contracts so completed must be paid 
from specific amounts appropriated in the yearly or other deficiency , 
bills for such purpose. - , : .. Pe. 4, 


f 








| TIMBER CULTURE ENTRY—ALIENATION: 
PALMER v. STILLMAN, - 


A contract of sale in which a timber culture entryman is oaae bo sceents a War- 
_ranty deed to another, on securing title to the land covered. by his. entry; in 
consideration of the papitient of certain notes and: compliance with the timber 


— culture law on the part of the pees defeats the eneny, of the ‘entryman La _* 


perfect his claim. 


os _ The revocation of such a contract, after ite initiation of a contest ; ag vainst the entry 


charging the fact of alienation, will not relieve the ye from one! conse-.- 
_ quences of his illegal act.~ . : | 


“Secretar y Smith to the Commissioner. of the General Land Office, March . 


cc DH). 2: se" s 17, 1894. wo, Ly Moy. ~ 


‘I have considered the. case of George D: Palmer v. Eugene N. Stil 
‘man, on the appeal of the former. from your office decision of April 20, 
. 1892, dismissing his contest against the timber-culture entry of the 
former, made November 3, 1880, for the SE. 4 of ae 4, T, 141, R. 5B, . 
- Fargo rl district, North Dakota. 

Contest affidavit was filed January 22, 1891, on the ahargen in mean | 


“stance, (1) that the entryman had failed ‘to plant and cultivate the land 


as required by law, and (2) that he had alienated and abandoned the _ 
land by selling the same to one Harrison Wilson. 
With reference to the charge of alienation, your office found (in this 
~ respect sustaining the finding of the local officers): 


‘That the transaction between Stillman and Wilson was . . . . @ ers , 
* able agreement Seek ge oy eye being more in the nature of an offer to sell, comes 


“elearly within the rulings of the Department.in the cases of Meyhok v. Ladehoff,and — 


Vandivert v. Johns (9 L. D., 327 and 609);- ‘the. voidable nature of the. transaction. ; | 
_ being still further demonstrated by the written revocation of the agreement by | 
‘Stillman, dated March 23, 1891, ” 


\ 
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The document in question, dated December 18, 1886, is an ordinary ‘ 

bond for a deed. It provides that Wilson shall pay ‘Stillman twelve’ >. 
hundred dollars in stated installments, deferred payments (for which 
notes are given) bearing interest at seven per cent. per annum ; also 
that he shall pay all taxes, and: keep ten acres of trees in good ; growing 


condition, so as to. fully comply with the law. . ‘Stillman binds himself, 


dollars, with interest, shall be fully paid. The instrument further pte: 
ge that if Wilson— : , 


Shall fail to make any of the payments of rere -money or. interest above speci- 


voidable at Wilson’s option, for he had given his notes, which | were 


negotiable and could be enforced against him in the courts. In short, it | — 7 
” was an instrument of the most binding character, from which neither 
: party could escape at will; it was in effect an absolute sale of the land, 


coupled with a mortgage given by the purchaser to the grantor in 


_ order tq secure the deferred payments. 


~The understanding between the parties was that it” was an absolute | 
-. Sale. Stillman testifies: 3 | 


his, heirs, executors and administrators, to give a good and sufficient . 
deed, in fee simple, of the premises, when the said twelve. hundred 


: fied at the time and in the manner above specified, in such case this agreement shall _ 
be henceforth utterly void, and all payments thereon ‘forfeited, subject only to be © 
- reviewed and renewed by the act of the party of the first pat or r the mutual cone -" 
sent of both parties. ri, ot 
«It will be seen that the scone was not revocable at Stillman’s 
option, because Wilson, having given the consideration, could enforce | 
the contract upon paying the notes as they becaine due. Nor was it’ 


a. Pat my timber- culture entry by. contract to: one Harrisou Wilson, on tle ' 


expressed condition that he was to culttvate and keep the trees in good growing 

condition ; and at the end of six years, or when I proved up.and got my patent, I . 

_ was to give him a deed according to the contract. . . . . At the time of selling. 
the place to Harrison Wilson I had one hundred and two acres. broken on the place. 


Wilson testifies that he. bought the land from Stillman. In his letter 


of June 16, 1888, to Stillman, introduced into the record d by himself, he 
writes: _ 
“Mr. Stillman, you need not have any fear of my taking the -crop off and let the 


ites eo back; I don’t like to work well enough to get one hundred and five acres 


into crop and be to the expense for oue crop; .I bought it fora home and intend to 
make a home of it. 
.. Several other ietiens of similar tenor are anibodieds in the econ: show: 4% 
ing that. both parties to the contract regarded it as an absolute sale. 
Your decision holds, that the voidable nature of the transaction is -- 
_ “still further demonstrated by the written revocation of the agreement, 
by Stillman, dated March 23, 1891.” This revocation was more than ° 
two months after the initiation of contest, and could not avail, at that 
~ Jate date, to cure his illegal act. In the case of Crawford ». Ferpuson 


(10 L. D. 274), the latter conveyed to one Coughran an undivided half- 


| interest i In the land covered by his entry: Crawfor din stituted contest 


ee alienation of the entry Was sufficient cause for cancellation was brought © 
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on aiatve of sich sale and conveyance; thereupon on o ehian iad cote ate 
his interest to Ferguson. But the Department held. that (see syllabus) oe 
“the defect could not be cured by a reconveyance in the presence of an. 


intervening contest charging said incompetency ;” | adding , “if the con- 


testant could be deprived. of the fruits of his contest i ina ease like this, © 2 
there could hardly arise a case in which he could ' ‘be successful. 7 Itis . 
true the case last citéd was that of the alienation of a homestead entry — 


but the principle governing the two is essentially t the same—as has_ 
heretofore been repeatedly held by the Department. | 


- The case most nearly analogous to and which must gov ern the decision . 


in the case at Dat, is that of Klock v. Husted (2 L::D., , 329)... There is 
this. difference: that in. the case cited the purchaser failed to plant. and 


“cultivate trees, while i in the case at bar the local officers and your office 
- find that there was no contestible failure in this respect, either ‘by. the 
 entr yman, before sale, or. by. the purchaser. afterward; and after an 
i exainination of the testimony I. find. no reason for disturbing said. con- < 
curring: conclusions with reg ard to this branch of the case. 


In the case of Klock v. Husted (supra), the question: ‘vtidthes’ the ; 


| me directly i in issue, as in the case at bar, by having been explicitly charged ; 


in the affidavit of contest. As in the ease at bar,. the. evidence showed. : ae 


an agreement to sell and convey executed after entry. - ‘Referring to the — 
-- timber-culture acts of March 13, 1874, and June 14, 1878, the. DeDaEy, | 


: ment said: 


Neither of. ‘the acts contains, in terms, the provisions of the pre- onip ten law inat - 


one claiming under that law shall not make any agreement or contract by’ ‘which the ae 
- title he may. acquire shall inure to the benefit of any person. except himself, but the 
. tenor-and: spirit of both are to that effect; and as a timber-culture | entry is not_ 
7 assignable, whenever it appears that the oui yman has sold the land, or holds 1t for 
another, thee 2 he 1s: 00 longer a legal or an equitable beneficiary of the © 
- government, because is violates the conditions upon which his entry was allowed, | 
| and under. which only it can be maintained | Ret Ree Husted appears to have 


oe - turned over to Hutchinson his entire interest in the land, excepting his right of | 


re-entry upon Hutchinson’s failure to meet his obligations under their agreement ; 


otherwise it.was an. absolute sale (or agreement to sell) of all his rights under. his 


entry, go far as he could effect a transaction of that nature. He did nothing, nor 
eanged | anything to be done, in his own behalf during o the years 1878, 1879, 1880, or 


- 1881, relative to the planting and cultivation of. freee but left that. whole matter to 
7 Hutchinson, to be performed by him in his own (Hutchinson’s) behaif : 


On these facts I ain of the opinion that: Husted: abandoned, the land: from. the fall of . 


1877 to.the spring of 1882, with intent duri ing that time to convey it to Hutchinson— 
for whose use and benefit he held his entr y—upon his acquisition of title. 


“By the: above decision, which. has never been overruled or departed 


Ree ae the Department. has definitely settled. the. question that such a 


a contract as that made in the case at bar. amounts to an. abandonment aes 


hes - ofa timber- culture > entry: by: the ‘party executing the. contract, and 
co defeats his claim. | | | | — _ 


- Your decision dismissing the contest’ is therefore reversed ; and Still ah, 


ane mai’s timber- culture © entry will be. canceled. 
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_. SCHOOL LAND—MINING CLAIM—VALUE OF LAND. | 


| STATE OF “WASHINGTON v. McBRIDE. 


oe Land: known to he ‘pera in char gctes at the date of the admission of the. State to aa 


- the Union is excepted from the grant of school lands to the State: 


When a legal location of a miuing claim has been made on land returned as agricul- 7 
tural, the return of the surveyor-general is overcome, and the burden of proof : 


shifts to the party attacking the mining claim. 


In determining as a present fact the existence of mineral in pay ing & quantities the 


‘physical difficulties to be overcome in working the mine may be properly con- 


sidered. But questions as to whether the claimant can obtain the necessary. 


_~means to prosecute the contemplated mining operations, or secure the requisite 
right of way for a-water supply are not for the Department to determine. - 


~The value of land for town lots will not preclude its disposition under the. inining 


| laws if such land is in fact of the character subj ect to entry under said law 5. 


. ; Seer etry Smith to the Commissioner of the General Land. Office, March — ; 
Cea fal” EP et et 2 1894, ea Ps (GO. RB.) >, 


On February 95, 1890, John G., McBride filed mineral esciieation No. 
_ 18, for the N. 4 of the NW. tand the N. 4 of the S. 4 of the NW. 4 bof, 
Sec..16, T. 20 N., R.3 2. , Olympia, Washington. 
This application embraced six locations, numbered fate: 1 to 6, each: 
73 covering twenty acres, on claims by right of discovery of placer. min-— 
_ Ing, made, respectively, by M. Toplitf, C. P. Toplhiff, Reed A. cme 
_ -F.T. Crowe, H. R. Laplain, and H. O. Geiger. 7 


These claims were all Jocated on September 23, 1889. — 


_. The several locators sold their respective claims to McBride, who, 
after making his mineral application therefor, duly made publication.” _ 

-On March 7; 1890, the State of Washington, through its Attoriey- 

| Gane Ww.C, Jones, led . a pr otest against the app leaon, alleging; 

. substantially — - 


1. That all of - said section 16 is the pr operty of the State. 


3. That the land adjoins the city of Tacoma, and is of the value: ‘of 


| more than $1, 000 an acre, and that the application is not made in good —- . | 
_ faith, for the pur pose of securing the land as a placer claim, but for the 2 yo 
> purpose of fraudulently acquiring title thereto on account of its. great | 


value as city property. — 
A hearing was ordered, fixing July 10, 1890, and both saitica: with 


dine counsel and witnesses, appeared. The Roars was ot concluded - 

— until August 10, following. The testimony thus taken is exceedingly 

voluminous ; much of it is irrelevant. and impossible of reconciliation: 
_ The register and receiver held. that on the mineral applicant was | 

placed the. burden of proof to show the mineral quality of the land, | 

and that a preponderance thereof did not: show the mine to oe valuable og 
for mineral purposes, and that : - _ 


ve even were it shown that this tract under ordinary circumstances would be fairly - | 
te valuable for mining purposes, still we would not recommend ne allowance of the hs 


egos That. the land described iu the application contained no. valuable. 
| deposits: of gold, or other mineral. - | 
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: application, aousiderie the great difficulties that Sona be ‘endountered aad tlie 
_ immense amount of money that would be Tequired to be eepeaded in the ae 


, _ of the mine. - 


On appeal your office, by dbcision dated J anuary 4, 1893, ye eds 


; “ that action, holding that “the testimony by the State is of a negative 


character, while that of claimant is affirmative and positive, and there- 

- fore the latter | is entitled to the greater weight;” that a preponderance 
of evidence shows that the land in controversy Was, at the date of the | 
admission of the State, known to bear gold;. that as a ‘present fact ip + 


: a exists there in paying quantities; and that water and a convenient 

- dwnp with sufficient fall can be secured to successfully work the claim - 
by the usual method ; also, that as a present fact it is of. little or. no” | 
value for agricultur ei or hor ticuleur al ee oer It was therefore held oar 


a from the grant, aa. subject to: disposal under the mining Jaws.” eee | 
A further appeal brings the case'to this Department, and. the issues a 


| as disclosed by the voluminous specifications of error may be summed — ete: 


up as follows: | 
_ That your office erred i in holding— 7 
1. That the present or pr ospective value of the ids for town lots : 

for the city of Tacoma cuts no figure in this proceeding. 7 a 

2. In refusing to consider an affidavit of one Deam, with. reference 


“to the further sinking of a shaft, after the hearing was concluded; and 


the evidence as disclosed by er alfidavit as to the: non- existence of 


ors gold i in paying quantities. 


_8. That the State’s witnesses were careless in panning. 
4. In holding that the claim had not been « salted.” t 3 
. That the land is possessed of little or no: agricultural value. 


“ That. water can be practicably brought upon the claim to. tao abes | 


2 the same by the hydraulic process, or that thereis a practicable “dump” ce @ 


| for the debris of the mine in the working of the sanie by a process. | 
7. That gold exists in paying quantities. | aaa a 
8. In not holding that the absolute title of the lands iad: passed to. 


—T the State at the date of the location of the mines situated thereon, 


The entire record in this case has been very carefully examined. -In 

view of the voluminous character of the evidence, counsel for the. State _ 

have prepared an abstract of the testimony. This. abstract: covers 
four hundred and ninety pages, and has been of much service. With 


 @ record’ $0 extensive that prac tice, while not ask: ed, isa commenda, 2 


ble one. 
The Jand i in radestion lies in. the pott exe corner of: said section 1165 


: adjoins the city limits of Tacoma on the south and covers one hundred. | 
and twenty acres. It is about one and a half miles south of. the tide ae 


flats of Commencement Bay, and is: about-three hundred. feet above | 


‘the line. of high tide. Gallagher's gulch, in: which flows. a stream of a : 
water about eight feet wide, rnnning north, cuts the land on the west- oe 
a erm side. | ‘This gulch is of a aN Sep, and extends to the north see 


a 
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side of the claim,’ and is about one. bundr ed and thir ty feet dey: at the z 


north side of the section. This stream enters Commencement Bay | - 


- about one mile distant from and north: of the ‘claim. ‘The sides of the _ 


gulch are quite steep, rising 10 Some places at an angle of. about forty- 
five degrees, and the width from bank to bank’ at the top is about five 
hundred feet. The surface of the claim is generally rough and hilly. 


The alleged discovery of gold, the location of the six claims and cer- 


7 _ tificates thereof filed for record, all antedated the adinission of the.‘ 


* State iuto the. Union. If on that date (November 11, 1889,) the land 


was known to be mineral, it was, by section 15 of the enabling act (25° ize 


_ Stat., 681), excepted from the grant, and the State. was. expressly 
. authorized to select an, equal quantity in lieu thereof, for school Dee 


7 poses. 


This land was acre in December, 1866, and the plat approved. 


_ February 12, 1867. The field notes of this survey; describing, only the a 


exterior ee of the section, show the land.on the north half of the 
line, between sections 16 and 17, to be “broken third-rate; timber, Pitan 
~ and cedar;” and on the line between sections 16 and 9 (north side of. | 
_. elaim) “ third rate.” The exterior lines only of the section having been 
_ thus officially described, and no requirements imposed: upon the sur- 
-veyor to explore the interior of the section, the report ther eon is of lit- 


tle value as to the mineral. or non-mineral character of the. land. | e | 


“ (Winscott ». Northern Pacific Railroad, 17 L. D., 274). At most, it | 


‘3 | only shows that the land is third-class agricultural. 


CO. M. Ander Son, a civil and mining engineer, was appointed « a cae : 
United States mineral surveyor, about the year 1884; he was ordered 
by the surveyor-general of Washington to examine ine land and make 


a report thereon. ‘This he did, in January, 1890, and spent about two | 
- -days In the work, assisted by one H. H. McDonald. He described the es 
= character of work done on each of the six locations, now embraced i in 


the one claiin. 


Jno claim No. 1, he desenibes a shaft, eighteen feet deep and SIX feet ae 


square; ‘an engine to hoist dirt and water; a flume, with a ‘dam, was 


constructed—this flume ‘is about one hundred and thirty feet lone: a. 


ielded about - 





From this flume the sur veyor m 


eight cents, and the other thir ty- nine cents: (to cubic yard); a road was ae 
: graded to this claim. 


On discover y claim No. 2, ‘Stal three Gageod feet south of the shaft 4 


on No. I, is a shaft, four by six and eigh5 feet deep. 


“Discove ry No.3: “An open cut starts near the north hoa iaee of | 

, claim, about five hundred feet west of the northeast corner of claim, | 

- and rnns south forty feet to thé opening of a tunnel, four feet wide and | 

81x feet high, measured outside of timbers; this tunnel is well timbered — 

and is driven southward over sixty feet; about thirty feet west of this 

_. tunnel is a shaft, four by six feet, twenty. two feet deep.” _ 
Discovery No. ‘4 is a shaft, bites feet square and five feet deep. 
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Discovery No. 5 is “a prospect shaft, three feet square, five feet 

deep.” ee aay ase | : | 
Discovery: No. 6. ea shaft, three feet. squar e, endl seven feet deep? oe 

Water from’ Commencement Bay or America Lake (eight mniles to. the southwest) - 

can: be brought on the claim in. sufficient quantities for. hy dranlic mining. . 0. 

~ These claims are wellsituated for placer mining. .... I washed. earth at. differ- - 
co. ent points of each of these claims and in each pan found gold... .. The. surface 


earth. contained very fine particles. Upon going down, the gold became coarse; ab 


. &. depth. of eighteen feet in the shaft in No. 1 the gold was quite coarse. Crossing all. | 
these claims ‘is the’ track of the Tacoma and Fern Hill Railway, a-county road and : 
telephone line.” (He places the value of all mineral improvements) “between $2,500 ae 
and. $3,200. a ba The cost might hay e been much more, but could be replaced at 2 
mat price. | a 

-Such is the deputy s sur veyor’s report, and -having pad made in an 
official capacity in, pursuance of the surveyor-general’s orders, ander i 
section 2334 of the Revised Statutes, it is of much greater weight in 
| “showing the true character of the land than the report of the field notes _ 
of the original survey, which, while silent as to the mineral quality of 
a, oo the. land, represents it as ‘third class.”. In Mr. Anderson’s testimony 4 


— at the hearing he states that the land has no value whatever for agri- ae 


cultural purposes. Apart from the greater value of this report, as- 


- compared with the meager notes of. the original survey, and the con- Bar ; 
sideration thereof. as to which of the two parties should have the bur- 


ae den of proof, it is held by this Department, in the late case of Northern 
. -— Pacifie 3 Railroad Company v. Marshall et al. (17 L. D., 545), that—. 


| ‘the slight return of the surveyor-general i is, ipso facto, overcome, and the burden of | 


When therefore a, legal. location has been made on land returned as agricultural, vere ee 


proof shifts to the party attacking such mineral entry. By such discovery andloca- 


- . tion, it is demonstrated that the return was erroneous, and it would be tr ifling with - 
aoe physical facts to put the onus on the locator +0 present further. ha vo it is: 
eg shown that as a matter. of fact he had no discovery. , nee + Si, 
| _ Here were six locations mace, a return of a deputy mineral surveyor 
a confirming those discoveries, and showing more than the necessary 
a expenditure on the claim and the practicability of the process proposed | 
- tobe employed in the mining—i. e., hydraulic—process. ‘The. burden — 
of showing the non-mineral character of the land was clearly wpon the 
State; and it should have beet. required to present its- evidence of the 
- alleged non- mineral quality of the land before claimant. was. required — 
- to offer his ey idence i in rebuttal. The opposite method pias however, 7 
— employed. - ge i, 
= wt The principal question in-this controversy is, .w ‘hether there exist : 


irae 







(| of the physical difficulties to be overcome, would justify mining. It is 


ee 8 


oo “shown that if such deposits do éxist, it 1s only by the oe Pe . 
S ‘ ‘a that the mine can be successfully. onion. : 7 . 
z pee - Is sucha process feasible in this case, and does it ; promise: such a 


be Ate esults, as s would. warrant its introduction? 





/ upon the claim, as a present fact, deposits of gold, or other mineral, in — a 
yf paying quantities, by which must be meant such quantities as, in view | 
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| The hydr anlic process of. mining is the’ more modern method. ‘Ttis | 
employed in California and other mining States. -By this process great. 
banks of gravel are washed down, the debris carried away in flumes, and 
the gold caught therein, by neang of quicksilver and riffles (wooden — 


blocks) placed i in the upper part. of the flumes. Gravel deposits, which 
would not pay wages by the earlier system of panning or rocking, are 
found very profitable in hydrauli¢. mining where large banks of aurifer- 

ous deposits are run through the flumes and.the gold arrested. The ~ 
employment of this process requires the use of-an adequate supply of - 


» water, and a place for depositing the debris. - Without these facilities, _ 


a lacey mine of the character just described 1s pr actically valueless. 
| If it be admitted that gold exists on the claim in consider able quan- 

, tities (a question hereinafter referred to), still, if. it were shown at. the 
hearing that it is impossible or evel impracticable to obtain a sufficient 


volume of water for the necessary washing away of the gravel depos- ; 


paged 


its, or a sufficient area of ground at a proper distance and depression naw 


on which to deposit “ tailings;” the mine w ould be. valueless. Much 
testimony was given on these two points. 

As to the water supply: It was reported as above : seen ee the nr es 

- mineral sur veyor, that water can be obtained either at the Puyallup 

River, distant fr om the mine about 10,000 feet, -or from America Lake © 


7 ; (eight miles to the southwest). McBride, in his testimony, thinks it is 


most pr: actical to get it from the river, and undertakes to show that. it’. 


| a can be pumped therefrom and deposited in a reservoir on a high point. 
- adjoining his claim, thence conveyed under natural pressure through — 
_ - pipes to the land. It is admitted that the necessary machinery would ~ 
be costly. Mr. Robert Moran , mayor ot Seattle, Washington; a machin- — 


- ist, and familiar with the cost of machiner y, ete., estimates the cost of © 


insigmificant. — 
- The. State introduced Mr. Benezette Williams, of Chicago, Tiiinois’ 
_ then: en gaged as superintendent of the coustruction water works in 

Seattle, who gave the approximate cost of putting in works and pipes, 
and buildiag areservoir sufficient to supply 2,000 miner’s inches of water 
a day, at a height of 350 feet, from the river to the claim, at $500,000. 
He also estimates the attendance and wear.and tear of such a plant at 
$750 a day. . He estimates the cost of a pipe for 1,000 inches of water 
at alittle more than one-half of the above amount. He does not go _ 
into the details in making up this sum, but admits : that it would be~ 

reduced one-half, if the water were raised only 250. feet. : 





_- Whether such a plant would cost $100,000 or $200, 000, ft think: ‘the | 
evidence as a whole shows that @ suificient supply of eaten may ‘be | 


- obtained, and the wisdom of making the necessary expenditure to obtain 
i that supply depends emtirely” upon the richness or character of the mine. 


- a ment to raise a continuous flow of water, 1,000 miner’s: inches, 250 . ; : 
feet, at a distance of 12,000 feet, at $68,000, and for 2,000. Tnches, he — 
would add sixty or seventy per cen t. ‘He makes the opts expenses | 


| 
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If, as testified to: by. numerous witnesses, the deposit of golds is genteel ve 
throughout the various portions of the claim, and’ Dr. W. E. Everett, . 


hs 


o- the assay er and mineral expert, is correct in estimating the value of the . sg 
Claim at $3,240,000, on the basis of eighteen cents-of mineral value to” 


the cubic yard. of available material, the cost of the water, even at the. 
. highest estimate, 1s but a small a tion as an investment for. even 
ae that amount. ; 

The same con siderations obtain as to the aesiiow of die Ginebiicn 
__of the debris from the mine. Many suggestions have been made as to’ - 
~~ the impracticability of running off the. gravel; it is shown that the 
debris would have to be carried ‘a mile and a quarter, or a mile and 
ahalf,” to reach the bay; a flume would have to be constructed, and- 


some intervening town lots and the tracks.of the Northern Pacific’ a 


Railroad encountered; difficulties of obtaining the right of way for the 
flume have been ur pad, aud, finally, that the fall from the inine to the 


tide flats or bay is insulficient to run the oun to the ie proporcd dump- “ : 


ing ground. | 
_ Much testimony has been given on both sides as to what ae Seade of 
‘the flume would have to be to carry the refuse—some say six inches to 


the rod is necessary; while others (the claimants) think three inches — | 


Pica cake and. that more than that grade may be obtained. os 
Manifestly, the grade of tlie flume depends upon the chara acter + of the . 
» gravel. 
Bowie, i in his “ Practical Treatise on Hydraulic ining? z (1885), page 
219, a work often quoted in this case, says: i: 7 


- Experience thus far has led to the adoption in most iosalities of what is called Bo 
six or six and one- half-inch grade, meaning six or six and one-half inches to the box, — 
twelve feet long, or say a four to four and one-half per cent: grade. In some places, _ 


where. large quantities of pipe clay are washed. off, nine and twelve-inch grades to 
the box, are used (six to eight per cent). In others, on account of natural obstacles 
encounter ed, a one and one-half per cent grade, or two and one-half to three inches 
per box of sixteen feet. is used, ) 
Again, on page 143 of the same eestieh he says: | 
- Flumes are set, where practicable, on grades of twenty- five to Ghingave feet per i ¢ 
mile (about 3 per ony), and are consequently of Piven s smaller. aTea than — 
ditches. : | 
(Three inches to ie rod is 1.51 per. cent.) | 7 
It is in evidence that the gravel on the claim is. of such a nai wear - 
ag to be easily carried away through the flames. However that may 
3 all the difficulties so earnestly and ably urged can ‘be Ov porCOIne if 
— the gold exists in anything like the quantities alleged. 7 
The collateral questions, as to where claim ant is. to speain: the means: 
a make the necessary outlay for the water and the flumes ; how. he is 
to obtain the right of way, etc., are not for this Department to Settle. 


it it. were shown that any necessary agency for the. proper working of. 


es the mine was impossible to. obtain, and without which the land, though — 
containing on could not be worked, a more. ‘serious. question: would 
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“be encountered; but I do not think the evidence. discloses such impos- 
sibilities. . Claimant has disclosed the plans of mining this claim, which 


che supposed would be most practical; if the gold really exists, he may. - 


7 adopt. such plans or any other which he deems. most. feasible, and this 


ae is a matter for him alone to settle. 


If the gold exists in the quantities sworn to. by: igimant and his wit- 


nesses, or even to a much less extent, there is no reasonable doubtthat —— 


the land. is subject to disposal under the mining laws. Numerous pits. _ 


. Were dug, and the gravel examined.. One Dr, Everett examined the 


mine, at claimant’s request, and made a written report thereon. He 
‘also testified in the case. His report and testimony demonstrate wide 
experience and extensive learning as an assayist. He went to the 
claim and took therefrom samples of the gravel from different parts, 


and made an assay. He found the mineral value to average 18.384, 


cents per cubic yard. The gold alone he found ran as high as 13,74 
cents per cubic yard. It also appears that about eight hundred and 
seventy cubic yards of the gravel were washed by claimant’s hired 
hands, and the results were ten and two-thirds cents to the cubic yards. 


_. Anderson, the deputy mineral surveyor, washed gravel from all the - | 
six locations (twelve or fifteen pans), saved the product and had it. ~_ 


assayed, and states that it resulted in an average of nine cents per. 


-eubie yard. In one of the pans the result was thirty- nine cents per _ 


; “cubic yard. Many. witnesses swore to even greater results. 
_ Mr. Bowie in the treaties above cited, on pp. 277, 278, and 279, vives 


ey » tabulated statement of the average wield to the eubie yard of certain 


mines in California, the items of expense, and the relative proportion 
_of those expenses in working them by the hydraulic process. It places: 


the average yield of the La Grange Co. per cubic yard at 10.19 cents, 


| and the cost of extracting the mineral (water, labor, material, ete. pat. 
’ six cents. Another claim (No. 8, North Bloomfield Co.), the gross yield 
is placed at 3.99 cents per fai yard, and the cost per cubic yard to 


- extract it 2.86 cents; for another year (1875~’76) the same mine yielded 
~ 6.60 cents per cubic yard: gross, costing 3.25 cents per cubic yard, and 


for 18767 7, the gross yield was 12.68. cents per cubic yard, and. the 
cost of extr Aeon 6.19 cents. _ 
It can not be stated with much exactness as to ai it would Gout 


: per cubic yard to extract the gold from this claim. Dr. Everett thinks 7 


it would cost six ceuts at first, and would be gradually lessened, as 
' the work progressed. His opinion is sae conservative when com- 
_ pared with the above table. . 

‘Taking claimant’s showing as a shéle, ainoat reference to other’ 
testimony, the mine is undoubtedly a valuable one, and the land sub-. 
ject only to sale under the mineral laws. Buta strong showing has — 


been made that theland is valueless as a mine. Severalpractical miners —_ 


were employed by the State to make an examination of gravel. Mr. 
' White is very positive that the quantity of gold found in the gravel is 
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- . ‘$0. ‘small: that: it adds nothing to the value of ee land Mr. Douglas: ae | 
— testified that he panned out seventy- -five or one hundred pans of: gravel ne 


: 7 and only got one “color.” Other witnesses: testify to careful panning. a 
pee ae finding but. few colors ”_entir ely too little to pay. for extr acting. 
An effort was made to show that claimant or some of. his witnesses 


¢ salted” the mine by shooting gold. into the banks with agun. Ihave . 
a caretully cousidered all. the testimony bearing: upon this phase of the. 
question, and readily. concur in the opinion of the local officers and | 
your office that such charge was not sustained. Tes a Oe he es 
. Mr. Deam, a witness for the. State, Saw one man 1 pan two' shovelfuls 
and got over two hundred | and twenty- five colors ( very high). It was 
from this. and like pannings bya few others containing large prospects, 
and the many places in which no gold was found, that. some of the wit- : 
nesses thought the mine had been. tampered with. Considering the 
| magnitude of the gulch on which the principal part. of the prospecting 


‘ Pe: was done, it is. hardly reasonable to suppose that claimant would have 3 
gone to the extra trouble’ and: expense to have inserted. gold in the. >» 


ah 7 gravel with the slight: chances of its discovery by the State; added to — 3 
this expense would have been the great hazat dL. - the discovery of: the ee 


os 7 fraud, ifa shotgun were used. ee 
It appears that when: the claimant’s ree ere was sheing tron the . — 


= - State employ ed men and sunk a shaft , twenty-seven feet deep, near the = - 


ae ~ bluff on top. of the hill. Practical miners were employed, and the: 


ag -gravel‘from the shaft was washed out, and testimony of. the results 
- 2. given, showing no gold of appreciable quantities. Mr. McBride and i. 
> his hands were not permitted, however, to go into that shaft, or exam: 


ine its products. When he requested this privilege, he was refused, — 


oe and deputy- sheriffs. were at the. leads night and ‘day, 1 to ‘guard. it; pe - 


 was-alsofenced in. | ~ ee 
ae There is also consider able testimoiiy showing Anat. the: panning and ~~ 
mo = rocking from that shaft was carelessly done—the debris bane washed. 7 

wae 4 in running water, and an-apparent effort te, not. to find gold.” 


After the hearing was closed, this shaft was: sunk ninety- seven feet, , 
“and evidence of the results. Is. among the files of the Case eee no. 
appreciable quantities: of gold. oe pas 
It does not appear that McBride ever objected 1 toi any one @ prospect: 
ing the claim; on the contr ary; a great. number of his witnesses were 
invited to do 80, and in some cases str angers to him. chanced to be there 
and prospected, and so. far as those persons’ testified, » they 1 unite i in Dro: . 
— nouncing the mine a valuable one. | 
The State, on the other hand, suspecting 3 M MeBr ide of fh and; an toa 


wget ing or professing to fear that his assistance in the mining: might cast a 
doubt upon the real quality of. gold. in the undisturbed. gravel, after. the | 

i Se test ot panning, forbade his examination of the dirt from. the Sai? Bones 
ae Tt was manifestly unfair to. McBride to prevent his examination. éf ae 
oo the contents of that. shaft, and to. accept the evidence ont the © Stute’s ee a 
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ued seitness6a—aill nistile to claimaiit’s interests—as to the char acter of the. - 
“deposits from that shaft, would be equivalent to the consideration.of _ 
oe ae ex parte testimony in a: contest which gives undue advantage toone | 
~ side, and should not be permitted. | : ae 
As to the agricultural qualities of the land, 1 concur in your ‘office ee 
finding that it has little value. Doubtless by extensive fertilization, it , 
could be-made to produce fruits and vegetables, and its close proximity 
to the nOrEy might make 16s cultivation for such parposes fairly remuner a- 
- tive. : 
~.- The land is - doubtless: Saluable? for town. i6ts “Sandy ul “estate , 
| aceite were. introduced by the. State to prove such value, and - they 
3 place the same from three to six thousand dollars an acre. 1 concur in’ 
- -your office. decision that its value for town lots 18 an immaterial ques- 
tion; that whatever its value for such purpose may be, it would still | 
~ be disposed of under the mineral laws, if in. fact mineral land. I am. 
not unmindful, however, of the additional incentive which it values for 
town, Jots may give to claimant 1 hie his efforts to. obtain the land for its 
alleged mineral value. 2c: . ve 
On careful.consider ation of all. the svidenos touching the feah oe \ 
of. the land tor its mineral deposits, I am in doubt. Witnesses, appar- } 
ently equally skilled as pr actical miners and prospectors, and equally , 
honest in their Opinions, have prospected | the land and differ. ig! ass 
. to the extent and character of the alleged deposits. ag gt ee 
~ As above seen, thé. evidence of the State in sinking the shaft, aid 
refusing McBr Te the privilege of examining its output, can not Be con- 
sidered. Even if there were found no gold there in sufficient quanti- 
ties to pay for mining, it would: not prove that valuable. deposits are 
- not on other parts of the land. The State, however, did not confine - . 
its explorations to that place, but mrospected elsewhere, and report 110 
miner als. oi, aay 
-.f" The single siestiow? of the value. me extent of the alleged: -deposita\: 
Comains to be determined, and.a hearing for that purpose.is: necessary. / 
In consideration of the great value of the land, and the importance ~ 
of an early settlement ot this remaining question, the case will ve made 2, 
special, and settled as speedily as possible. | : oy 
“>. The land should be thoroughly pr ospected, and a second of the num- 
ber of pans or pounds treated should be kept, atid the quantity, char- 
acter and value ot the precious metals found. therein per cubic. yard of 7 
gravel given. When the tests are’ completed, the State, having the 
. burden of proof to show the nou-mineral quality, will present its testi- : 
-- mony, after which claimant may: offer his testimony in rebuttal and, em | 
addition thereto, any further testimony he may have to sustain his aver- — 
- ments as to the mineral quality of the land. - 2 am 
aa - McBride and his representatives, if they ‘ ‘80 desire, will i = renniniad | 
“to be present and witness the operations of the State at all stages of =» 
the investig ations, in exploring the mine aud determining the results, — 
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and will award a like opportunity to the representative of the State,. | 


a. 


. should he elect to make further erp loreons and tests of the quality a 
a and value of the gravel. 


A special agent of the Deparamonk will be detailed to. Be present at 


= the investigation and car ‘efully note all the proceedings and testsmade | | 
- under this order. He will be present when the testimony is reduced to 


writing at the hearing, and may be called by either re to ree testi- $i 


mony. 


The State will are to niake tive vernon ations ond tests as. eat © 


ie ) as. pr acticable, giving to MeBr ide and the local officers due notice when 
on the same will commence. eee 7 | 


The decision n appealed from is modified. 


| | PRE-EMPTION—PROLEST_PRESUMPTION OF SANITY. 


-Mmrvrorp v. Carver, . 

A aaten seninst a Saaiien final proof. setting ‘for th that’ the: pre- comnaiee 18 of 
unsound mind, and hence: disqualitied to perfect his claim, must be dismissed, if 
the evidence submitted ther eundet does not overcome the ad presmuption of 
sanity. a , : 8 


~ Seer etary Smith to the Commissioner of the Gener al Land Office, March 
(LB) 7 oe) Se re (3 FB, M.) 


On March 16, 1889, Melvina D, Car ver filed her nore statement . 
for the N. 4 of the Nw. 4, the SE. 4 of the NW. 4 and the NE. 4 of the 
SW. £ of section 2, Township 25 S, , Range 30 E., of the Visalia, Cali- 
fornia, land district, and on April 8, 1891, she offered final proof. 

_ Joseph O. “Mefford, having made homestead entry of the same land 


on October 22, 1890, protested Pogo the allowance of Miss Carver's 
oe - proof, alleging. 


1, That said filing by aimmant was not teed by ee for her own use 


_ or benefit; nor is her " entry now v sought to pe made for ‘Aer. own use. or 
| benefit. 


2, Tags on March 16, 1889, a for a long time } prior thereto the said 


‘Melvina D. Carver was and still { is an idiot and is and was NON COMPOS. 7 
— mentis and incapable of exercising the pre- emption right, and that she. 


was notand is not a voluntar y claimant and has no idea what the nature 


| of. her filing or entry has been or will be; that she is simply a toolin | : . 
‘the hands of her mother and was procured to ‘file upon: said land Py - 


and for the benefit of her mother and guardian. a : 
3. That Melvina D. Carver never filed upon nor settled or resided on 


said land. , 


4, That et filing Bae claimant and the entry’ now soiieht to be made 


> ae was and is fraudulent and void for the reason that said filing was made _ 
oe and this entry is sought to be made in fact at the instance of said Mrs. | 


thn, 
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Ld. Carver and for her use and benefit. and protestant asks that he , 
be allowed to cross examine the witnesses and introduce proof 1 in sup- 
_ port of said allegations. 

The register and receiver recommended that the.protest be dismissed, 
and that Miss Car ver’s final proof be accepted. — 

On appeal to your office her pre- emption filing was held to be void 
for the reason that “ the claimant is shown to have been of unsound, 
mind and understanding,” which. “ disqualifies her as a pre-emptor.” 

_ The decisions of your office and of the local office concur in holding. 
- that she has complied with the law in the matters of settlement, resi- 
dence and re and these findings'< of fact are ay aStaey 
| by the evidence. 

While one witness, a young man of about the same age as the ein: 
ant, and brought up in the same neighborhood with her, swears that 
she is an idiot, or, in his own inelegant, but expressive phrase, “a 
natural born fool,” the testimony goes to show she is, in a qualified 
sense, a mental and physical imbecile, a condition brought about by 
injuries received from a fall in early childhood. It is conclusively 
shown, however, that she is not devoid of intelligence, and those so 
circumstanced as to be best qualified to judgé of her capacity, declare 
that she readily comprehends the common affairs of life.. I find from 
the evidence, too, that her physical disabilities are such as would nat. 
. urally exaggerate, to.an observer, her mental infirmity. 

Ido not think the presumption of sanity, raised by the law, has 

_ been rebutted by the evidence touching her mental condition. | 
The decision of your office is. therefore reversed. | 
INDIAN LANDS—OCCUPATION BY. RELIGIOUS SOCIETY. 

‘InsTRUCTIONS. | 8a, 

All the lands aioaned by a religious society at fis date of the passage: of the act of 

_ March 2, 1889, may be held by such society, provided iti is limited to not more. 

than one hundred and sixty acres in-any one tract, and that each separate tract 


was in actual use for religious or educational work among’ the Indians at the date 
of said enachment. , 


: Seoretary Smith to the Commissioner of Indian Affairs, March 13, 1894. . 


ot liave considered your communication of Ist instant, in which you. 
ask to be advised in connection with a decision of January 29, 1894, of 
the Hon. Assistant Attorney General for this Department, as to the 
construction which should be put on the words “ not exceeding onehun- 
dred and sixty acres in any one tract” occupied by religious societies - 


or other organizations under the provisions of the general allotment _ 


act and of the Sioux act of 1889. 
 14469—voL 18——14 


: ndians at the _ of the passage of cape act. oe ee aan 


i 


| “Assistant # Attorney Generat Healt to the Seoretary of the Interior March 
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‘In response thereto, I transtiit: herewith copy of: an opinion, adted | 


- ath instant,from the Hon. Assistant’ a oe General, = ‘whom’ ‘the; 
- matter was referred, wherein. it is held og Cat po IS 


that ‘all the lands occupied by a religions society or ‘other organi zation ‘at thé date 


of the passage of said act may be-held by such ‘society. pea ae it} is limited to not | 
| es than one hundred: and sixty acres in'any one: tract. PERE RG 


“In this-opinion I concur with this proviso: Hach saphrite t bract siete 
3 been in actual use ‘for ‘religious’ or educational’ work papon the 


He 


{ 


“ Ae, : . of eo E rar f j 
< roof : .. . : ———tn Sisnep: fi + 9 
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_ OPINION, - 


3 


pi cl tgh wtp dh gl ey EO8s cece os 


fe ‘am. ‘in. i poeine: by. reference of the eee ‘Secretary, of a letter. 


| Weenaaa to the Secretary of the Interior by! the Commissioner of Indian 
Affairs, 3 in which the Commission: er. states: , a 


«In the decision of the Assistant. Attorney-General anted Toi anuary: 29, “1894, page. e3, 


- might be pertnitted to: ‘purchase one hundred. -and sity. acres: of land and. receive 


Pace (Paged): (1), A religious society that, occupied land 
could have the land, to the extent of one hundred and sixty acres, granted to it. ” 


The Commissioner adds: 


From the above quoted words of the Assistant Attorney-General, it is a ee 


Sioux reservations could be granted for. religious and educational. Parnes is not 


| vivant ‘to the extent of one hundred and sixty acres. 4a 


L a ta oft & 
IS ad Boer. 


- The Commissionet then propounds this question: oe 
"Inasmuch as the wor ‘ds, of the general allotment act relative to the amount of. land 


- which ean be set apart to any religious society—“ ‘not exceeding one ‘hundr ed. and 


 Bixty’ acres in any one tract”’—are identically the sameé in the Sioux act of March 2, 
~ 1889; and i in view of the fact.that the construction heretofore’ placed upon this lan- ; 
‘guage by. the office would be. incompatible with that held, by the Assistant. Attor-. 


ney- -General) if his decision i is intended to limit the amount of land to one hundred 
and sixty. acres which any- society can have on any one reservation; IL haye the honor 
respectfully. to request. that I be advised as. to proper construction to, be placed on. 


m (in. which ; you concurred) the following language ‘occurs: “Construing these. pro- bs 
| visions of the section, 1 think it.is very, clear that Congress meant, in, the. first . 
instance, that any réligious society, in actual oecupancy of land at the date of the 

_ passage of the act aforesaid, should have the right’ to have e the grant (patent 2) issued 

to such society for one hundred, and sixty acres of land: : 24 orin Hen thereof. 


inmy mind whether the amount of land which any religious society upon any ot the | 


. the: phrase above referred to, “not exceeding one hundred and sixty acres in any one _ 


tract, i. e., whether itis intended to limit the quantity of land any society may have 


on any.,one ‘reservation to one ‘hundred, and sixty acres, notwithstanding they’ may » 
: have been in. occupancy of ‘land,. with possibly valuable, improvements aaa at 


more ‘than one place on the same reservation. : 
Tn reply to the question thus propounded by. the. Cciiniscioner of. 


| Indian ak I ou call attention to the fact that when: the ques: 


_— 
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tion of the orcne: of religious societies on. the Gr eat sii Reaareauon: | 
“was submitted to me, it was submitted in the form of three queries. 
The first query was, whether a religious: society that was in the occu-. 
pancy.of Jands on, the, reservation at the date of the passage of the act. 
— of 1889, could. be. granted , the use of any other.,lands. without: purehas- a 
ing: lic aanie:. To.this.query I. gaye a.negative answer. -The question 
as to whether a religious society could take more than one hundred 
and Sixty acres occupied by. it, or was limited to. one hundred and sixty, 
acres, was, ‘not ‘presented to me, and was. therefore not passed upon. 
3 The second ‘ query was, whether such societies not in the occupancy of 
lands: within, either. of the: reservations, could be granted the temporary 
use and occupancy thereof. To this queryI gave a negative answer. The: 
- third query was, whether areligious society not inthe occupancy of lands” 
on the. reservation..at the date of the passage of. the. act: should: ‘be: 
_ required: .to; purchase the..same. To this query I answered that none. 


-.. but those who:were inithe occupancy of the lands.on the.reservation.at: 


the date of the passage of the act could claim to use and Tey any: 
portion of the: lands, or purchase the same. 

_ It will be: seen; byia. careful reading of the three queries ipeeunded 
_ to. me, and my answers thereto, that-the question. as. to the amount of: 
lands .a. religious. society could continue to occupy within. the. reser-: 
vation:, was not propounded. to me, nor. did:I consider it at the time I: 
gave the, former opinion.. That: opinion 1s. not intended to deny the 
— right of a religious. society. to have the use of lands to. the extent they:. 
_ may occupy the same;;so: that the amount does not exceed ¢ one auneTe 
and sixty acres.in any.one tract, 
_. The fifth section. of the general allotment. act of February’ 8, 1887 (24 
Stat. , 388), : reads as follows: . >. pao Hees! 


And :if any. religious: society. or other Mapaniaation® is: now. occupying : any “of the . 
public lands to which. this:act,is applicable ‘ for.religious or educational work among. 
the Indians,. the Secretary of the Interior is hereby authorized to confirm. such occu- | 
‘pation to such society or organization i in quantity not exceeding one > hundred and 
sixty acres in any one tract. | 

‘Teonstrue this language to méan that all the lands. eacupied’ by a 
religious society or other organization at the date of the passage of said 
act may be held by such society, pr ovided it is limited to not. more than 


one hundred and sixty. acres in any one tract. 
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PRACTICE—APPEAL—MOTION TO-DISMISS.. _ 
MILLER v. YOuNG. 


| The ten digs additional allowed for filing an appeal, when notice of the fesisiona is 
given. by the local office through the mail, may be accorded the appellant whether 
he uses the mail for transmitting his appeal to the local office, or appears there 
and files it in person. ae : 


Secretar y Smith to the Commissioner of the General Land “Office, Mavah : 


(ILE) 47, 1894. Seay (WM W) 


«In the matter of the aie of William H. Miller from. your office | 
decision of October 27, 1892, in the case of said Miller v. James A. 


Young, involving lots 1 and 2, the N. 4 of the SW. 4 of Sec. 33, T. 12, 


lot 12 of See. 5, and lot 14 of Sec. 4, T. 11. N., R. 4 W., Oklahoma City _ 
land district, Oklahoma Territory, the attorney for Young has filed a 


. motion. to dismiss said Miller’s papRea on the eeane, that it was “ filed aa 


ue of time.” . 
- It appears from the papers and motion in the case, that on November’ 


25, 1892, Miller was notified of your office decision by registered letter. 


from ine local officers; that on the 4th day of February, 1892, he, by 


*. his attorneys, filed in the local office his appeal from said. decision, with 


service thereof accepted on the same. day by. the attorney for Young. © 


It is claimed in support of the motion that.the fact that the appeal —_ 
was filed in the local office, and not transmitted by mail, should operate 
go as to cut the party out of the “five days additional for the return 

of the appeal through the same channel” under the rules of practice. 


: - This contention is not well taken. In the case of Haley v. Harris 
: (13 L. D. , 136), it was held that when notice of a decision is given _ 
through the mails by the local office, ten days additional are allowed in 


whieh to file appeal, irrespective of. the time actually required for the 


| transmission of said notice, and I can see no reason why the party | 
- should not have the full time allowed, whether he uses. the mail for 
| transmitting the appeal to. the local office, or appears: there and files it 
in person. 


Allowing Miller the full seventy days, to which he was spntiticd ‘ander < 


the. rules, from and after the 25th day of November, in which to file 
his appeal, it is clear that his appeal was taken in the time allowed 
, under the rules of practice, for, excluding. the day on which notice was . 
- mailed, in computing the time, his appeal was filed on the seventieth 

| day thereafter, | 
= The motion to dismiss the appeal i is ther sins overruled, and the. case i 
| will be disposed of, when reached, on its merits. | | 


DECISIONS RELATING TO THE. PUBLIC LANDS. — 213 


/ HOMESTEAD ENTRY—AMENDMENT.. 
SAMUEL MEEK. 


OA homestead entry may be so amended as to inch ude a tract covered by the appli- — 
cant’s settlement and originally intended to be entered, but not 50 taken on 
account ot misinformation as to its true status. : 


| Secretary Smith to the Commissioner of the General Land 7 March 
(.T ) 17, 1894. _ (Ped. G) 


The seoord shows that Samuel Meek made nomena entry Septem- 
ber 30, 1891, for the N. 4 of the NE. 4 and the NE. 4 of the NW. 4 of 
Sec. 33, T.18 N.,R. 4 E,, Guthrie, Oklahoma Territory, land district. 
On October 2, following, he filed an application to amend that entry so 
as to include che SE. 4 of the NW. 4 of said section. In his affidavit. 
he. says that when he de his prigiaal entry he did not know there 
was any vacant land adjoining said tract, and he could not ascertain 
this at the time because of the crowded condition of the land: office} 


that he has since learned the land is vacant. On J anuary 4, 1892 , this — 


; application was rejected for the reason that— . 


it does not show that any examination of the land was made before making entry” 
thereof, nor that any precaution was used to avoid error, nor that any attempt was 
made to ascertain the status of the tract. to which he desires to amend to include, at 
the time of making his said entry, and does not show that any settlement was made 
‘on said tract, nor the character, extent, or value of the improvements, and does not 
show that-he has not sold, aul arte’, or transferred his alleged erroneous 8 entry, nor . 


agreed to do 80. 
Twenty days allowed to amend: 


Again, on February 11, 1892, he filed another affidavit, , by which it is 

: shown that on. September 23, 1891, he went upon the lead that he is 
| asking to have added to his. una entry, and put a foundation for a. 
house and built a box house that cost $50; that he placed a stake with 
notices on that he claimed: the land; that he was informed that this — 
land was an Indian allotment, and did not know any better until after 
he made the entry; that he gould not get into the local office to examine 


the plats for several days after his entry; that he can neither read nor . 
write, and had to rely on such information as he could obtain ; oe he — 


has not sold or relinquished the land, or agreed to. 
The application was again rejected by the local officers, because we 


~ do not believe applicant exercised diligence to ascertain condition of ; 


the tract before making entry, and recommend . that the entry be 
denied.” Thereupon, Meek appealed, and your office, by letter cae 
_ August 13, 1892, affirmed their decision. Meek appealed. "2 i 
So far as the record before me shows, there is no adverse claim to _ 
_ the forty acre tract applicant is seeking. It seems to me, therefore, 
that this amendment should be allowed. It appears that the applicant _ | 
| originally intended to include this tract, but, relying on mepOns that 


i 
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er : 
atk Came pee cee 


it: was ant subject to entry, and being unable, as ve swears, to satisfy 
himself from the records, it was not included in ‘his originalentry. 

Mr. Secretary Teller, in the. case, of :Crail “Wiley ie L. oa es said, 
in reference to amendments of this sort— 


me do: not deem: it advisable to deny’ by arbitrary rules the right See séttlers to’ con bei 
o volinibaiily for ‘such amendmentias will enable them to secure ‘the right to their homes, . 
_ where clerical mistakes or conflicting claims have been made to their prejudice. It 


is the duty of this Department to aid rather than obstruct. the prosecution. of settle- 


i ment rights, and all cases should be fairly heard and” adjudged upor't their sake 


without the restriction of technical regulations. — 
“Your. judgment. is reversed, and the amendment, will be. allowed if 


ig there be no conflicting claims of record. 


_SEETLEMENT P RIGHSHOMESTEAD—UNSURVEYED LAND... aaa 
 LAUBENHEIMER V ‘Taynor: 
The right of. a horiostend: settler on nnsirvey 6d. land; if. ae ‘aesented within’ ‘the 
_ statutory, period, is defeated by the intervention of an adverse. claim. eae 


| a settler on unsurveyed, land is charged with notice of the. filing of ‘the plat of sur | 


“vey, and the epening of the lands embraced therein to entry.” : oe es i : 


“Séor etary Smith to the Commissioner of the General Land | Office: Maven s: 


Ws. TA) 0 os. a7, 1894, OLS MO, ‘ 


Valentine Taubenhenna: has. aapedled: from your. : files decision. of. | 


; A August 12, 1892, dismissing his contest.against the homestead entry: of | 
William i. Taylor for the E. 4 of the SE. + and the SW. 4 of the SH. | 


4 of Sec. 14, and the NW. 4 of the NE. 4 ‘of See. 23, T. 165. R 6B, | 


oy, ‘Helena land district, Montana: 


5. aah 


> Tt appears from “lie contestant’s affidavit, that in the fall of. 1891 ‘he Saar 


purchased from one John H. Brand his improvemeiits on and interést. 


_-in the tract. known as the ‘‘Clendennen Ranch; ” that. the. improve- 


‘ments consisted of: breaking, fencing, dwelling- houses, sheds, corrals, 


- s and water- rights—said improvements being worth at least: fifteen hon- 
| dred dollars; that. all of said improvements, except the breaking: and | 


fencing, are upon the land included in the entry of said Taylor; that ; 
‘since the above date the contestant has resided on the land a part of 


eee the time, and during other portions of the time has had employés’ liv- 
‘ing in ‘the house on the land, improving and taking care of the same; 
_-that he has ever since making said purchase, and long prior theretos — 


intended to enter the land covered by Taylor’s entry, except the NE. 4 


‘of the NE. 4 of See: 23, which is in the possession of one Charles Ww. | 
= ‘Nelson; that on the Sth of June, 1892, said Taylor made’ homestedd 7 
haa entry of a tract, one hundred ald twenty acres of which embraces the 
~~ Jand: which contestant intended to enter, and would have entered if he 
chad: known that it was open to entry. in an affidavit: accompanying — | 
- ‘his ano contestant further alleges that he “ “ came to Great Falls; and bg 
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‘inquired at sévetal real estate abstract offices, and-at:other. places, anc: : a 
of attorneys and persons residing in: said: township; and: ‘had: personal: 7 
- friends ‘and: other parties write and: telegraph to’ Helena,, Montana, ands. - 


inquire,as.to avhether said section was open to:homestead entry ;”, ands 
that :about.the 10th:.or 12th of June, 1892, he learned that said, Taylor; 
had on the 8th of. that. month: made. homestead: entry-of: the.tract. . He; 


applied: for. a hearing at. which to, show that: he ‘had: acquired . a prior st 
‘and better right to the land. This application. your. office denied,ion, 


the ground that even if,he;were: to prove: all, that -he alleges, he would 


not thereby establish:a.right to the land, He appeals, to. the: Depart: | 


ment on the. grounds following, In. substance: fd eee Pape 


Per ee ak :3 
seg a 


That the decision is contrary to law and eines oe b y any. pr oper: consideration; : 


_ of the laws in regard to homestead entries. 


This allegation | is not sufficiently specific uO: wart rant consideration. 


(Levi W. Hulbert, 12 L. D., 29.) © 
_ That the affidavits filed are: pcan to’ entitle plaintiff to & » hearing; : 


that under every rule and construction of the law applicable to hearing in the land | 


department and. all other: tribunals the plaintiff: is entitled to a hearing.’ 


Sections 265° and 2266 of the Revi sed. Statutes provide: 


| Every claimant ander the pre- emption Jaw, for land not yet proclaimed. for sile ig. , 


WP Gis) Sey ri ae se 


office within three months from, an ‘time of settlements - abier wise his claim shall be 
‘forfeited, and the tract awarded to the next settler, in order of time, ou the same 
tract of land, ‘who had given stich notice and otherwise complied ‘with the conditions, 
of the law. | In regard to settlements which are authorized upon. unsurveyed lands, 
the pre- emption claimant shall in all cases be required to file his declaratory state- 


ment within three: months from the date of the receipt at the district land office of | 


the approved plat of the township embracing such pre- emption settlement. . 
_ The third section of the act of May 14,1880. (21 Stat., » 140), applied 
the same rule to. claimants under. the homestéad law. - eat : 
The plat of survey of said township was filed i in the local office some 
ini in October, 1891. The first applicant to enter was Taylor; and 
his ee was properly allowed. ees Pruitt v. Alkeonss 12 i. Po 
"Contestant fur fier contends that your office decision was: ert oneous.. 


- Because the. Acting Commissioner presumes that tie. Sl had. nosice of the | 


| time at which the township plat was filed. 


- Your office has instructed the registers at the local offices to étiploy | 


every practically available means to. furnish the public. with informa- 


tion as to when the plats are filed. in the. local. office... They. are in all | 


eases specifically directed to post a notice of the fact in a conspicuous, 
place i in the office; to send a copy of such notice. to every postmaster 
in the vicinity of the land to be “ conspicuously posted ” in his office; 


the same to each clerk of a court of. record; to farnish it to the: “t pub. 4 
~ dlia press” of the land district, -as a: matter: of news; and to “give such — 


further publicity of the matter. in answer. to inquiries,” as they may be 


able to do ey letter, for which they are Eee from. obareins any ae 
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. fee (See instructions to Registers and Receivers, October 21, |, 1885—4 i 


- L. D., 202.) It is difficult to imagine what further. measures cae be. wes 


taken to inform the public that the plat of survey of the township had - 
been filed. The defendant does not allege that these measures were. _ 
not taken. He must be considered as being charged with notice of the | 
filing of the plat and the opening of the land to entry. : 3 


‘For the reasons herein given, your office decision refusing the appl. - 


| cation for a hearing is affirmed. 


Charles W. Nelson, who claims the forty acres included in Taylor's = 


homestead entry that are not claimed by Laubenheimer has also — 
appealed from your said office decision; and this affirmance will dispose 
also of his: ADE a | 


TIMBER-LAND—SUBMISSION OF FINAL PROOF. 

ROBERT v. BROWNELL. 
Public lands valuable chiefly for timber, but unfit for cultivation within the mean- 
ing of the timber and stone act, include lands covered with timber, but. which 
may be made fit for cultivation by removing the timber and working the lands. 
_ No rights are lost by a timber land applicant through delay in the submission. of. 


final proof, where such delay is due to the conditions of business in the local 
os office, and the prooe is submitted at the time fixed. by the register: SO | 


, Secretary Smith to the Commissioner of the General Land Office, March 
(J. 1. H.) De | | 17, 1894. 3 . (G. B.G.) 


* The land involved herein is the SE. 1 of the SE. 4 of See. 32, Tv: 18, N,, 


ORT W., Olympia land district, Washington. 


On March 16, 1889, Mrs. Ada M.. Brownell filed ee jand sworn 
statement for the parchade of the tract. On April 4, 1890, Louis Robert | 
filed declaratory statement for the same tract, alleging settlement 


thereon March 31, 1890, 


On July 18, 1290, Mrs. “Brownell pave. notice that she would offer - 


proof before fie ere and receiver at Seattle, on September 15, 1890. 
Sto show that the described land is more valuable for its timber and — 


stone, than for agri icultural purposes, and to establish her claim to sald | 

land.” a 
Pursuant to said notice, proof was offered on. on date. named, gid | 

Robert entered protest against its acceptance, alleging that said tact: 


on was not chiefly valuable - for the timber thereon, and not subject to. 


~ entry under the act of June 3, 1878, but, on the contrary; was: pohiety: ? 
| valuable for agricultural purposes. | 

Robert made final pre-emption proof December 8. 1890, before the | 
clerk of the superior court of the county within whick: aid land is. 


- situated, and on its transmittal to the local office “it was suspended, be 


| pending: the hearing which was to be ordered on his pee against: - 
_ the, timber land proof of Brownell.” en | 
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i A ae was ordered, whieh was had June 22, 1891, and on July 
8, 1891, the local officers found in favor of Robert. On aoe by your 


office. letter of June 18, 1892, the decision of the ‘register and receiver _ 


_ was affirmed, but on review, by your office opinion of October 15, 1892, 
said decision was reversed, the final proof of Robert rejected; and | 
-Brownell’s timber land ‘statement appr oved, 

The case is now before the Department on appeal of Robert, who 
assigns aS error, substantially, that your office erred in its findings of 
fact, and in the. Happ ncaHion of the law. The case ree two ques- 
tions: 

Ist. Is the aad in: - controversy subject to. seni under the act of 
June 3,-1878 (20 Stat., 89), known as the timber and stone act? ~_ 

2d. Did the timber applicant by her laches lose her rights as a prior 
claimant to this land? | 

Section one of the act of J une 3, 1878 (supra) ss ouilees 


one 


That surveyed public lands . . . . valuable chiefly for timber, but unfit for 
cultivation, and. which have not been offered at public sale, according to law, may 
besold . . . . in quantities not exceeding one hundred and sixty acres to any 
ove . . . . atthe minimum price of two dollars and fifty eents per acre. 


‘The only question of fact in the case at bar, coming within the pur-— 
view of this section is as to the:char acter of the land. | | 
In the opinion appealed from, I find a lengthy statement. as to the. 

- comparative value of the land for timber and for agricultural purposes, 
if cleared, but under the facts in this case, as shown by the record, 
- such comparative values are not material. Under the record it appears 
- that the value of said land for agriculture in its primitive see was 
nominal. . 7 
_ In the case of the United States ». Budd (144 U. 8, 154), i was noe 
(syllabus) that: | | | a 

Public lands... _ valuable chiefly for timber, but sities for cultivation, within. the | 
meaning of the dimbar and stone act of June 3,:1878, (20 Stat., 89, C. 151) include 
lands covered with timber, but which may be made fit oe cultivation by removing 
the timber anc working the lands. | 

This rule has been followed. by the Depar buen in meiogunee Cases 
. since the promulgation of the supreme court decision above cited. See 
Kelly v, Ogan (15 L. D., 564), and Gilmore v. Simpson (16 L. D., 546), 
although prior to that time an opposite ruling obtained i in cepa fnental 
adjudications, 7 : 

It appearing from the evideness ther afore, that the land in queaion 
at the date of the filing of appellee’s timber land statement, was chiefly 
valuable for timber, it is held that the land. was subj ect to 0 entry under & 
the act cited. | 

On the-second question, section three of the act of June 3, 1878, cited 3 
above, provides that upon the filing of the statement, aS. peoeiod for 
in the second section of the act, sixty days’ public notice of the applica- . 


tion. shall be given and that “ effect shall be given to the foregoing pro- 


visions of this act, by regulations to be prescribed byt the Commissioner 7 
of the General Pend Office.” , 
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By: citeular: of July 16;:1887:(6 LsDi, 114), section 10, 9 neseuge oe 
“the ‘published: notiéé, required: bythe third section of: the act, must.  stalte. the time 


yee) Which must be after the. expiration: Of the: sixty. days of ae and oe 


rf, ninety, days, from. the date, of: the published notice... | 
But. by. circular ‘of September 5, 1889:(9 L.. D., 384), the outerowtlh. of 
an emergency from the pressure of business in the Seattle land district, 
Washington. Territory, the ninety days: tule was abrogated,.and:regis- 
ters, were directed.,to “fix the,date:for making proof. and. payment, in 
the notices. fornished . ‘by them, in this class of. cases,.at. a, reasonable ~ 
time atter due publication, having due regard to me a ele of. busi- | 
sness at. their respective, offices.” es Soe 


The case.at. bar was one of the cases ave pending. de came. lela: . 


the remedial scope:of the.circular... It: ‘appears further, that when Mrs, 7 


- Brownell appeared at the local office and made her. sworn. statement, ae 


the register informed-her that.:-he. could not take her ‘proof until Hop. 
tember 15, 1890; and that she would lose none of her rights by thedelay. 
Her written aac to-submit proof.is dated-March 16, 1889,. and toe 
date for proof: given therein, as September 15, 1890. a 

lf conclude, therefore, that the timber land claimant i is not: gnuilty ¢ of 
laches, and the judg ment appealed fr om is coneurr red i in. | 


e Sa eee ar py ag oo an 
Rion 0, ALLEN. 


One phone enters sine dorfitens of Oklahoma prior to the opening aes. in order to 
y+. Secure a starting point near the. tract desired, is: disqualified. thereby as: an 
| entryman, though outside of the territorial. hoanilacy at ane hour fixed for open 2 
. ing. the lands therein i settlement. ; 


on Rea Si mith to. the Commissioner of the General Land 1 Ofte. Mavch | 
Citas . i, 1894. ie Sr i (Be I. O.) 


-* <The land involved in this appeal is the SE. 4 of the NW. t lots t, 2, | 
3 and-4 of Sec. 26 and lot 3, Sec. at Tr. 13 W., ‘RB L Ws ‘Oklahoma City; 
. Oklahoma land. district. | ; 


“The records show that : Ulver G. Allen made hemeeieade ae of 


| said land April 25, 1889, and on June 5, following Andrew J. Rice filed 


an affidavit of Pantene alleeine disqualification of the entryman 1 to enter _ 


lands in Oklahoma by reason of his violation ofthe Pr esident’s procla: 
mation in entering said territory prior: to 12 o'clock, noon, April 22, 
1889. The testimony, with the exception of two depositions, was taken 
before the local officers, and-as a result, they: recommended the cancel- 


. | lation of Allen’s entry, and that coutestant be awarded the preference’ 


| right to enter said land. “ihe: defendant appealed, and. your office, by 
| letter of October 14, 1892, reversed their decision, whereupon | contest- 
ant prosecutes this agpeal! : a 
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Sh is conceded ‘that Alleniwas first. upon: this inna: on ean 225 that: 
Le te was there when: Rice-came in sight. of thé land; -: The east line of the 
_ and in controversy is ‘just:one and one-half miles: from the east: line of 
the territory, in direct line... /From the testimony, there seems to-be ne. 
-, doubt’ but what the run could: be made ‘with ease on: horseback ‘in from 
five to seven ‘minutes... Standing alone, the testimony of the’ ‘contestant 
is not sufficient. to: maintain the averments. of his‘affidavit..of contest.. 
Neither :he:or his witnesses : saw. the defendant:on that: day until they 


. got within: about-.one- third: of ‘a mile of the landjiand, the. contestant oS 


says, it was then about six and one-half minutes. after 12 o'clock. The — 
testimony relied upon by the contestant to support his charge of clis- 
qualification of Allen, is that when he—Rice—got to the land, he found — 
a foundation of six logs; they had been lightly hewed, ‘were notched 
and saddled, all fresh work,” that had the appearazce of having been 
done within three hours; the logs looked..as if they had been there 
- some months. Itis also ow that Allen had been seen upon theland | 
‘at the point: where this foundation was in: December,'1888, and had — 
hauled. the - logs and laid’ them up as a pen, and they’ were not then — 
“notched. There are many contradictory statements in. the. testimony | 
of contestant, and his witnesses, which tend to cast a doubt in the mind 
as to. what was ‘seen by them. on the land: on ‘the: 22nd in: conuection | 
‘with Allen. I deem it unnecessary, however, to comment on. them. .. 
The turning point in this case is the defendant's testimony. ib. 


oo admits being on the land i in December, 1888, and that the logs were 


| | there, as stated by. contestant’s witiesses. “He Says. ‘that’ on the mor n- 
‘ing of: the 22nd, he was at the house of, “one Tacy, in what is called the. | 


Pottawatomie cowitry ; that he left ‘there about 11 :30 ALM, , went north. ~ 
‘and crossed the Canadian River on the SE: 4 of See. 1, un 12, R.1; then — 


“went northeast about one- quarter of. a, tile, ‘then north in ihe i Ricks: 
“poo country” to a point two hundred or three hundred ‘yards: north of 
the NE. 4 of Sec. 36, T. 13, R. 1, and from that | point—outside of Okla- : 
homa—he started i in the race at 12: OL by his own ‘time, and got to the: 
land about 12:06 o'clock when he’ ‘went to the’ foundation, notched one 
log and turned it down. His statement. as to what ‘he did at. the foun- 

‘dation is fully: corrobor ated by his witnesses, and. the testimony of the 
‘contestant on this ‘point: is satisfactor ily dispr oved. | | 

The ford at which he cr ‘ossed_ the river is in Oklalioma. ‘Rervitory. 


An examination of the plat in: eu “office ‘shows that the river runs os 


along the eastern side of the NE. 4 1 of the SE. + of See. 1, T. 12, Ri 1). 
little ways west ‘Of the’ east line, and passes | out’ of said section at the | 
‘northeast corner of the SE. 4. Therefor e, it was at some pointin this NE. -_ 


“forty that Allen crossed tlie river, and thus, was in Oklahoma prior’ 40: 7 | 


12 o'clock, noon of ‘that day.. ‘The testimony shows that this was the 
‘only ford on’ the river within three miles at which ay ‘crossing could ‘be | 
made on horseback at the stage of water that then existed. 


3 


‘The question is is: Was this such an entratice into the territory a as dis- 7 _ 
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| “eiaiitied ies foil making an entry of land ‘in Oklahoma? During | 
the period prohibited by law.and the President’s proclamation, Allen 


- was not in the territory, except as above stated. Prior to the passage 


of the law he had been there, and had been upon the land. Hethus | 
_ knew the identical point to which he intended going, and to enable him 
to reach the land in the quickest possible time, he invaded the forbid- 
den-territory, and thus violated both the letter ‘and spirit of the law in 


' getting the:position from which to make a speedy run. I think, there- 


fore, that Allen is disqualified from nek an none in Oklahoma. fe 33 
Your judgment is earner : re < tdewe 2 dae wkd Fi 


SURVE y¥—CcoN TRACT—ADDITIONAL COMPEN SATION. 


FRANCIS B. ‘Tacos, 


A deputy surveyor can not lata additional sons aadeation for work done, on the 
ground that the land surveyed. was of a different character from that represented 
in the field notes, unless it is satisfactor ily shown that ane field notes are incor- 
rect and. justly subject to amendment. 7 


_ Secretary Smith to the Commissioner of the General Tina Office, March 
(J. I. H.) is no Ms, 19, 1894, en |e ae : (Ww. M. B.) 


Refer ring " your letter of October 28, 1893, tranamittin g the record 
in the matter of certain public surveys in Arizona, executed by Fran- 
cis B. Jacobs under contract No. 17, of date May 25, 1891, and. special. 
supplemental instructions, I am fully convinced. i the evidence fur- 
nished by said record that you did not err in refusing to further adjust — 
Said account, and in declining to recommend ° payment of balance 
alleged to be due,.on the gro ound of Eresuleny and informality of 

said account. | 

_ Thereupon, on August 16, 1393, ite atioenere of J acobs appealed from 
your said action to this. Deparment: the chief material allegations of 
- error being that “it was error to ignore the additional evidence filed, 

showing that the land covered by said surveys was largely mountain- — 
ous and timbered ;” and further, ‘ ‘that the deputy was not allowed the 


full pay for the niaeaciee of the work that he performed.” 


_-‘The plaintiff also complains that in your decision yon did not state 
wher ein said account was irregular and informal. y 
‘The record in this case shows that on July 27, 1393—more than thr ee 
months after the original account had been adjusted, and two months: 


after the last payment had been made thereon and the account closed— 


deputy J acobs, through his attorneys, sought to reopen the matter by 


filing a restatement of account, which, however, was. not verified by, °. 


and did not receive the approval of, the. surveyor-general of Arizona, | 
~The total amount of the original account is ascertained to. He: : 
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7 $1538. 56; total of restated sega $1946. 63; balance claimed tobe 


due, $408, 07. 


‘The contract under which the Gore was done stipulated for the pay- | 


ment of the minimum rates ($9, $7, $5) of mileage for the survey of 


meridian and meander; township exterior; section or subdivision lines, 
--respectively, except waivers the lines of survey pass. over lands that are — 
‘‘ mountainous, heavily timbered, or covered with dense undergrowth, 
in which event the intermediate rates ($13, $11, $7) of mileage were 
to be paid for similar lines passing over lands of stated character, 

‘The contract stipulates, inter alia, the following— 


It is further agreed by and betiween the parties to this agreement that no accounts 
shall be paid unless properly certified by the said surveyor-general (or his successor 
_ in office) that the surveys are in accordance with the instructions herein referred to. 
and the provisions of this agreement, and until the approved plats and. certified 
transcripts of field notes of the survey for bf eel the accounts are poner are filed 
in the General Land Office. . 

The account under said contr act, ce $1538. 56, iio was examined, 
compared with the field notes, and properly vetitied and. approved. ee 
the surveyor-general, was based upon and made outin accordance with — 
the entries made in the field book during the progress of the survey, 
- giving a winute and full description of the character of the land, at the 


end of each mile, over which the lines of survey passed, and the cor- _ 


rectuess of the field notes cannot. be impeached. by the evidence of such 
ex parte affidavits which have been introduced into this case, said affi- 
dayits only going to show in a vague and general way the conforma- 
tion of the earth’s surface in the district or section of country to which 
the surveys relate. Said affidavits do not undertake to point out 
wherein any one or more entries in the field book, relative to the — 
- descriptive character of the land over which the lines of survey passed, 
are incorrect, nor do they attempt even to approximate the number of 
miles of lines of auEvey which a ace over mountainous or timbered . 
lands. — | : 
“The correctness of an official Hapon as to what is shown ay the field 
notes of survey will be presumed, in the absence of eempetent evidence 
to the contrary.” (Hw parte State of Alabama, 9 L. D., 458.) © 

AS stated, contract No. 17 stipulated for the mavens of the inter- 
mediate rates ($13, $11, $7) of mileage, in cases where the lines passed 
over lands that were “aun VaInOUS, heavily anes or ee with 
dense undergrowth.” | 

In the account originally filed, and appr oved by dics surveyor- -general, 

for the survey of section or subdivision lines, the intermediate rate of 
$7 per mile is charged for only one mile anda half of lines passing 
over lands, designated in. field notes, of mountainous, heavily timbered, 
or covered with dense. undergrowth character, and the minimum ae 
. ($5) of mileage is charged, in said account, for two hundred and ten © 
miles and,a fraction of a mile, where lines of survey pass over. ordinary 
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lands, ais hoa ‘by: fala es while:in: ‘dapplemental: jaceount: ‘said: aS 


intermediate rate ($7) is charged for one-hundred and forty: five: milés' 
and a fraction of ‘a mile; of: lines claimed: to' have passed: over-landsiof 


such: mountainous and. timber: character, : and: the: minimuni: rate ($5)! 


charged for iouly sixty-seven: miles: and: a:fraction' of a mile of lines’ - 
claimed to have’passed: over lands of: ordinary: character: . These and: 


: other changes madé in: the charges: for: the::survey of. standard: and’ 
- township: exterior lines; which’ said: changes were! based upon a deserip:' ie 3 


tion of: the. land in supplemental account, different: from thatigiven/in? 
original account and at. variance ‘with ‘field notes; : thakes the balance: of _ 
. se 07. claimed. by the attorneys.of Jacobs asistill.due. © «os <i 
The allegation ' that the: deputy has: not: ‘been! lowed full bated: of. | 
mileage for’ the character of work done is iot' well founded. ' He claims’ — 
in his supplemental account: no ‘higher rates | ‘than were “stipulated | in, 
his contract, and allowed upon ‘settlement, nor ‘does. he. claim in. said, | 
ferent from those designated i in said contract. : a an OP ee. | 
_ Plainly stated, the, deputy. surveyor | claims ‘the, additional.‘ ‘sum of, 
. $408. 07, after all the terms of the contract had. been complied. with, OD , 
ae the, part, of the, government, and - the account, under, sald... contract. had, | 
been paid, in full. and closed; upon. the , sole, ground that ‘there: was., 
Teally more, land of. a. mountainous and... timbered. character. surveyed. 


than is. shown by. the, field, notes; 510 other words, that the entries j in the. 4 


field book. affecting the descriptive e character. of the land were, impers, 
fect: and. incorrect... a Be ae au . - 
“In all cases relating to the proper. ‘execution of. a survey, ‘the ‘held - 
: notes, are the highest, evidence: respecting the class, and, character. of, 


* 
ij 


2Fy de 


Claiming’ additional compensation for Sore, ‘one. upon | the pron that : 
the land surveyed, was, of, a different, character from, that. represented, : 
general and, ‘the Commissioner .of the General Land. | Office, or. this 
Department, that the field. notes. are incorrect and; justly subject. to, 
amendment,. Evidence. furnished by ex parte. affidavits of such a@ gen-: 
eral character, touching matters Of: this particular. nature As, deemed 7 
incompetent for. such. z purpose. Pe ; oe, * he 
For, the. above reasons, which, rT deem ‘suificient, your decision. is, 
| hereby, affirmed. : | 
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: TOWN SITE SETTLEMEN T-CEMETERY. 


pg aot mie Pawn ‘Townsue: Vy Mick: Br ‘ans 


The ‘awe does BoE t. prescribe ‘ihe faniber of acr es. vs that may ‘be ate as: ‘the aie of a, 
town containing Jess than one hundred inhabitants. In such cases the extent. of. 
_. acreage is a matter of executive discretion, and is Ee ladea hg to the jand actually 


eas 


occupied for town ‘purposes by’ legal Sub:-divisionk! 2) “yi enctsag coos E 
Towa site settlers may properly set apart. a pores of. -iiie! land: covered : ‘by: their’. 
entry for eas DUEPOESS: . : 


Secretary Smith to the COMES of # the General and Office, March - 
=< ddI, H.) | ge OEE oe Re dy ‘1894. aoast cae (C. W. P.) 


. I have considered: the ‘qiienle taken from- the decision Of your office | 
of May 18, 1893, in, the case, of Townsite of Payne v. William. ] Mick,.. 
etal, angolng title to the SW. 4 of the NE: 4 as the. 8. eS of the NW. 4, 

the .N. ‘4 of the SW. £and lots: 2 8 ands 4 of Sec. 2 2; T..13., N., R.. 2k, 
Guthrie land district, Oklahoma; rejecting: the: application of: Barly: B. 
Guthrey for the SH. 4 of the NW. 4 and the 'N, 4 of thé Swi 4 + of Sec. 
4,T.18 N., R.:2 E., int allowing iim to-amend his application. so.as to. 
embrace any the SW. 4 of the NW. 4. of said section, and in that. event; 
holding that his: appliontion should be allowed, and allowing the appli- 
cation of David M: Wood -for the SW. #:of : thé: NE. 4’and lots:2 and 3 
of said section; but: rejecting his application t to. enter let 4 oe said sec-. 
tion.’ /-! eee arr es are ae a © BaLTe “ieela se” apie See. Ge ae 

IT have read the record. ce find — the Aécision 6. your 0 office con-. 
“tains a correct:statement of the facte;iis ds ba. bles 

’ August 10, 1889, Patrick H. ‘Guthniy filed an :spulieationy to sie the: 
tract of land first: ‘above described, as the :towisite of Payne. July 20, 
1890, the local officers transmitted ‘to‘your office’ a: plat, iveprdsontitig: 
the whole thereof. October 31, 1891, Early Bi. Guthrey filed ‘his’ said’. 
- homestead: application, and. November ay 1891, »: Wood made: his’ oe 
‘stead application, ,. 0.) i es ee oe Ge 

: The townsite polish tion! was filea anaes hie provisions. of: the ane of 
‘Congress providing. for ‘the ‘settlement ‘of: Oklahoma Térritory.’ The: 
regulations of this: Department issued thereunder’ (8:1: D::336,'! Par: 3): 
April 1, 1889; provides :for- applications: for ' townsite: etitries,. In: the © 
| dbsenes of:-officers: properly qualified: to: make ‘entry, in ‘trust forthe. 
inhabitants; which provisions were pursued in the case:at bar. * The, 
_ law does not prescribe. that: any number of ‘inhabitants’ is necessary to 

make a townsite entry, nor does it prescribe: the number of:acres that: 
- may. be taken as the site of a town containing less than one bundred. 


_. inhabitants. In such cases the extent. of. acreage is a matter of execu- 7 
tive, discretion, and. is restrieted to the land actually occupied fortown 


purposes, by, legal subdivisions. Woodruff Townsite (5— L. De; 205) ;, 
Bickel v. Irvine (10 L. D., 205); Coyne ». Townsite of Crook (6 L. me 
pale, : 
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There i is no is authorise g entry of lands. by towns not incorporated. , 
for cemetery purposes, but it seems to be proper that. every town, 
whether incorporated or not, should set apart land for a pur ying-place.. 
The evidence in this case shows that the settlers of Payne set apart a. 

portion of lot four for ‘burial - Purposes, and I think ad were entitled 
to do it. - | : - 
a I see no reason for disturbing the decision of 3 your office, and it 1s. 

| accordingly affirmed. “ Bas 


RAILROAD GRAN TSETTLEMENT RIGHTS. 


Norruern PACIFIC ‘R. R. Co. v. THERRIAULT. 


: Where the facts Pr circumstances shevsuaeity the’ use and occupancy of land are: 
-* guch as to overcome the presumption that the. oceupant intended to claim the 
tract under the public land Jaws, the occupancy must be regarded as a mere: 
_ trespass, and not sufficient to except the land covered thereby: tom the operation 
of the grant to this SpE RY: } 


Secretary Smith to the Commissioner of the Cen Land Orfce, March 
(J. 1. He) oe al, 1894. bas Oe (EB. W,) 


The Northern Pacific Railroad Gitnan moves areview and reversal 
of departmental decision of July 7, 1893, in ‘the case of said railroad . 
company against ‘Paul Therriault (unreported), involving the S. 3 of 
the SE. 4 of Sec. 31, T. 14 .N., R. 20 W., Missoula, Montana. 

The ici gon complained of affirms that of your office in sustaining — 
the homestead entry of defendant, made on the 8th day of May, 1886. 

_At the date of the act granting lands to aid in the construction of 
said road, July 2, 1864 (13 Stat., aay) the land i in controversy seems to 
| have been dane acerca. 

On February 8, 1872, Andreas. Kawderer made homestead entry 
upon the same, which was canceled July 24, 1879. 

The next entry upon the land was ingde’ July 28, 1885, by Peter 

Hamel who relinquished the same on May 8, 1886, on which last men- 


tioned day, the present claimant made ioidestead: aay 


The map of general route was filléd February 21, 1872, and that of : 
definite location was filled J uly 6, 1882, each of which cane embraced 


me land in question. 
~ The third section of the above mentioned act, among other things, 

| pierces for the granting of | | — _ | 
ten alternate sections of land per mile on sain side of said faileoad: eS ere it 
passes through any State,and whenever on the line thereof, the United States have | 
full title, not reserved, sold, granted, or otherwise appropriated, and free from _ 
preemption, or other claims or rights, at the time the line of said road is definitely. 
fixed, and a a thereof filed in the office of the crnmbestouer of the General Land 
Office. ‘ | 
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| The phe of plaintiff are, ther refore, detenmtaed by the ies sates of : 
the land on the 6th of July, 1882, On which b aay its map of eee 
location was filed. 

In the decision complained of it is held as sfollows: 


At a hearing duly ordered before the register and receiver to determine the fplite 
of the respective parties, at which they appeared, the local officers found that. the 
land was excepted from the withdrawal of February 21, 1872, on general route for 
the benefit of the company by the valid subsisting hoieatead entry of Andrew Kaw- 
derer, and that it was continuously occupied and cultivated by a person duly quali- — 
fied to enter the same under the settlement lays at the date of the definite location 
of the line of the company’s road opposite said land on February (J uly] 6, 1882, and 
they recommended that said Therriault be allowed to make final proof in support of 
his entry. (L.and R. copybook 269, page 387.) . . 

The duly qualified person referred to as having continuously .occu- 
pied and cultivated said land, at.the date of the definite location of the - 
. line of’ said road, is one Batiste Rouuler, who was a witness on the trial 
before the re acc and receiver. : 

On cross-examination Rouiller swore as follows: (Testimony, jare7s * 


 - Q. Are yon acd nainted with the land i in ues ONY You may state how long you: 
have known this land. : oo | 
A. I moved in there in the fal] of 1881. 
- Q. Did you live on the land in question ? 
A. I did not live on-the land in question but I had it fenced i in with niine. 
 Q. Did you ever make any filing upon this land, 
A. No,I never filed.on it. 
Q. Had you used any of our governmeut rights previons to July 6, 1882? 


A. Ihave used my pre emption right where I am now, gouk my homestead right F.- 


have never used. 
Q. You may state how far you live from the land now in question. 
A. A little over a quarter of a mile. - 
Q. Did you lay claim to the land in question in July 6th, aes more than having 
it fenced with the other lands now claimed by you? 7 . 
A. No, not any more than having it fenced with mine. 
‘Q. Did any one else lay claim to this land? . | 
A, No; it was fenced by another man and I bought the ia provemenies 
Q. Were you a lawful citizen of the U.S. on n July, 6, 1882, at the time you had this’ 
—dand enclosed? 
_ A. Thad my first papers. I sent back to the states fot my first papers and it was 
three or four years before [could get them. | | . 
Q. Then on July 6th, 1882, you did not have your second papers! 
A. No, I did not. | 


In the case of the Northern Pacific: Railroad. Co. %. Tau ames L. Morse 
(L, and R, copybook 201), it was held that— 


, The term ce claims or rights ” as used in the act means such as were being asserted 
at the date of definite location. Such assertion may be actual or presumptive. 
Actual, asin the case -of a settler; presumptive, as, where a qualified entryman, 
though not an actual settler, is in fhe use and occupation of the land, the presump- 
tion, in the absence of any evidence to the contrary, is that such useand occupation 
is within the intention. of claiming it under some one of the land laws (See as bear- 
ing on this point Jones v. Kirby, 13 ‘Lh. D., commenving at bottom of page ive i: 


ee oe 18 15 
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. If however, the facts and circumstances surrounding stich use and occupation are 
such as to vvercome the presumption that he intended to-claim.the. tract under the — 
“land laws, then such occupation must be regarded as & mere trespass and would not 
serve to except the land from the erant. 
The above ruling is a modification of the Bowman case (7. L. D. , 238), 
and seems to be more in harmony with sound principle. | . 3 
- ‘The testimony of Rouiller when considered in the light of the rule | 
just recited, places him in the position of a mere trespasser upon the 
5 Jand in dispute, at the date of definite location, and gives Therriault — 
no sufficient legal standing to defeat the claim of the plaintiff, under 
the eranting act before mentioned, : | 
. ‘The motion is thereby sustained and said decision is hereby | set 
| aside. 


| SUSPENDED. ENTRY-ASSIGNMENT OF DESERT ENTRY —RELINQUISH- : 
| MENT. 


ie 2 | —  MAUDE 2. MArtson. 


ke During the pendence Ly of a departmental order suspending an. ait the local office is is 
without authority to accept the relinquishment of said entry and allow the filing 
of another for the land embraced therein; and all action of: the local office and | 
General Land Offiee, during the pendency of such order, » in recognition of a 
filing so-allowed is without. jurisdiction and void. | ? i 
Prior to April 15, 1880, the assignment of a desert land entry peace by. 
. departmental reg culations, aud the right of such an assignee can not be defeated 
~ by a subsequent relinguishment exeeuted by the entryman; nor does the pur- 
chaser of such a relinquishment, who is allowed to file a pre- -emption elaim for 
the land, occupy. the status of an innocent purchaser who | can eee want, of 
- - notice of the prev ious assignment. = 


Secretar y Smnté th to the Commissioner of the General. hand Opie. Mar ch Pas 
AE) ge EY ABN oe ye AB Wi) 


A, ©. Mande presents a motion for review of departmental decision . 
_ in the case of A. C. Maude, transferee v. QO, O. ne, made June 2s 
1893 (unreported). : : 

Said motion is predicated upon the following Seiades to wit: 


First. It was essentially and wholly wrong to have considered the : 


‘ abstract of title and other e ex parte papers filed in’ your office by coun- 
sel for Mattson. Their filing and reception was contrary to the rules is 


of practice and their substance was not gennatn to. the issue e involved - 


in the case. 7 | 
Second. It was an erroneous statement of fact to hold that the verity 
of said papers’ was not denied when we protested against their remain- 
ing in the ease, and were. advised officially that our r protest would 
receive due consideration: 
Third. It was an erroneous conclusion in fact to ‘find any ‘conflict ; 
yeiween said papers and the testimony of Maude. or ‘to o-charge him on 
such evidence with “reckless swearing.” — | 


} 
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| cea It was error of law to hold Maude negligent i in nit placing 
‘tris assignment of Cover’s desert land entry of record, — | 

- Fifth. It was error of fact in holding that Mattson did not receive 
due personal notice of the transfer of Cover’s claim to Maude. 

Sixth. It was fundamental error of law not to find that Cover having - 
parted with his interest to Mande, could not transfer subsequently any _ 
right to Mattson. Consequently Mattson could Le no Bossi puliiy set 
up a claim of wantof notice. — 

Seventh. It was error of law to find that the inere want of notice of 
transfer could invest Mattson with aright which by all laws he did not 7 
and could not seeure by transfer from Cover. By such transfer he 
admittedly took nothing. Consequently notice or want of notice could 
not invest him with any greater rights. | : 

Eighth. It was error of law to hold that pending the suspension of 
Cover’s entry before your office, it was necessary for Maude to file notice - 
of transfer in the local office. Under accepted rulings those officers 
were entirely without jurisdiction and the void relinquishment of Cover 
would not invest them with jurisdiction. | 

.Ninth. Having reversed the Commissioner’s ruling and found that 
Cover legally transferred this land to Maude, that Maude was not 
required to irrigate or reclaim it until the entry had been released from 


se suspension, and that the entry was so suspended before you from 1877 


- to 1891, it was error to hold any proceedings could legally be had before 

the local office or the Commissioner touching its validity, or transfer. — 
Tenth. It was error to have held Mattson the more innocent, of the 

two or entitled to any consideration. i 

_\” Eleventh. It was error to have cauceled Cover’s desert land ane 

A. brief recital of some of the facts in the story. of the case Is not 


- | inappropriate. 


It appears that Cover made aias May 28th, 1877, and on J uly 31, of © 
the same year, assigned the same to Mande. On September 28, of the | 
same year, the Secretary of the Interior suspended this, with a large 
number of other desert-land es because of. the es fraudulent 
character of said entries. | 
_ On May 6, 1886, Cover executed a relinquishment of his. entry, mak- 
ing affidavit ‘that iv had. not theretofore relinquished or assigned to 
any person. On May 11, 1886, the local officers canceled Cover’s entry 
aud allowed Mattson to file hie pre- emption declaratory statement for 
_ the land, in which he alleged settlement on the 20th of mee of the 
same year, | 

On June 6, 1887, Mattson made final proof and oie, whieh. was, g sub- 
. sequently, on the 28th of September, of the same year, held for cancel- - 
lation on an ex#-parte showing by Maude. December 28, of that year, 
_ the order holding said entry for cancellation was resenided and a hear- 
ing ordered to determine the respective rights of Maude and Mattson. _ 
This hearing was had in March, 1890, and on September 15, there- 7 
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after, the local officers found in favor of Mande and nesoimmnen dled that a 
the aah entry of Mattson be canceled ; that the cancellation of the - 
desert-land entry of Cover be set aside, his » relinquishment. held for 
naught, and the clesert- land ome be re- instated for thet use and benetit : 
of Mande. 2 | 
~ Your office. decision of Max 9, 1892, overruled that of the geal officers, | 
and the departmental decision under review sustained the finding of 
your office. | tae | 
In my opinion the motion should be wibninea: “The decision of ae | 
local officers in this case was made on the 15th of September, 1890. 
At that time Mattson had no legal Standing % wher eby he could: acquire 
any title-or right to the land in controversy.. | 
‘The departmental decision complained of, in showing the status. of 
ne land in dispute, as disclosed by the seoord, recites that, ‘‘Septem- 
ber 28th, of the same year—meaning 187 7—the Scr etary of Cie Interior © 
piisnended: this, with 336 other desert land entries, in the Visalia dis- 
trict, because of the alleged fraudulent character of said entries. Said | 
order of suspension was revoked by this Department J anuary 12 1891, | 


3 in the case of United States v. Haggin, 12 L. D., 34.”- 


On May 6th, 1886, J. W. Cov er, the original een whose entry : 
AVas suspended. andes the fone of the order just above mentioned, 
executed a relinquishment, having sold the same to Mattson. | 


Mattson, presenting . said relinquishment at the. local. office, wag 


allowed, on May the 11th,1886, to file his pre- emption declaratory state- | 
~ ment for. the tract, on Giniek he alleged settlement on the 20th of April 
_ of the same year. On June 26, 1886, the local eine canceled the desert 
land entry of Cover. oe 
The judgment pronounced in the deecion coupled; of is in Sites 


a words: “Mattson’s final proof shows fompannee with al and woe : 


will direct that patent issue to him.” — 

It will be observed by reference to the facts above santen aS dis. 
‘closed by the record, that Mattson. purchased a velitiquiciment, filed 
upon the land, and hi his. supposed rights thereunder adjudicated by 
the local officers: during the period covered by the suspension emanat- - 
‘ing from this Department, which. took effect in as 1877, and 
was revoked i in January 1891. : 

. During that whole period. the local sftiben had no. ) jurisdiction to- 
allow a filing, orto adjudicate any aneeeer panne to oe Jand in con- | 
troversy. _ - | 

“It will be emneiibered: that the accion comeeaied of. relates to the | 


is legal status of Mattson, not at any time since the revocation of said 


- order of suspension, but on the 15th — of peapuemner; 1890, when the 
- local office heard the case. ~ 

‘The controlling principle i in: the. case of year. V. “Wusington;. 15 rE. 7 
sf , 234, is likewise. applicable in this case, the entry of Farrington 
| being inolndéd 3 in the same order of suspension as the case at bar, 
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Farrington made entry in ‘April, 1877. Adams initiated contest in 
1886, and during the same year the case was tried in the local oifice. 
In that case the Department says: : | 

All these entries having been suspended by the Depar tment, ‘aisatetion over the 
cases and over the land was removed from the local office and from your offi ce, as 


effectually as if the cases were pending before the Department upon appen® from 
judgments rendered therein by such offices. : 


There is also this further ruling in said case, to wit: 


My conclusion i is, that the local ‘officers acquired no jurisdiction whatever by their 
| proceedings upon the contest application of Adams. 

I deem it unnecessary to cite authorities in support of the proposition that where 
jurisdiction is wanting no default is possible upon the parties litigant. It follows, - 
therefore, that Farrington lost no rights by not appearing at the hearing appointed. 
by the local officers, and in not appealing from the judgment rendered by them. 
Their whole action in the case “was a nullity,.and your affirmance of their Judgment 
did not render valid that which was void from the beginning. . 

If the decision in the case just quoted from is to be regarded as law 
in this Department, then it follows. that the action of the local officers 
in allowing the filing of Mattson was a nullity. 

In the decision sought to be reviewed, on r page er occurs the follow- 
Ing statement: | — 

The only question - in my opinion to be Goueiacred: and the one upon which this - 
judgment must rest, is: Did Mattson, at tue time of. his purchase of the relinquish- 
ment of Cover, have any knowledge, actial or Speen of the transfer of the 
entry to Maude: s 

In order to show the significance of the proposition aed quoted it 
is proper here to state, that Cover made entry in the early part of 1877, 
and assigned the same to Maude in J uly of the same year, by endorse: 
ment on the receiver's certificate, acknowledging receipt of first pay- 
ment. : 

. This was done a short fine before the order suspending the entries. 

Mattsonin his controversy with Maude claims to have had no notice of 
the assignment to Maude, and the case is made to. turn upon the ques- , 
tion as to whether he is an innocent purchaser without notice. 7 

It needs only to be mentioned, in order to be accepted, that the pur- 
chaser of a relinguishment acquires no rights whatever, and least of 
all would such a purchase supply.a legal foundation upon which to 
base the rights of an innocent purchaser. -Mattson could not have 
instituted auy proceedings before the local office whereby he might — 
— have acquired any rights touching the land in controversy until: the 
12th of January, 1891, the date of the. revocation - of the suspending 
order,.and by that time he, according to lus own eae had. ample | 
notice of the assignment to Mande. | ; 
- It seems to me further that the decision under review is in direct : 
contrayention of the principle laid down in the case of Sharp. v. Har- | 
' vey, 16 L. D., 166. The land in controversy in this case was covered _ 
by the suspending. order hereinbefore mentioned, and. was likewise. - 
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assigned before the date of said order. During the period included i in > 
the suspension Sharp initiated contest, pending which, Harvey's relin- 
quishment made in: 1885, was offered at the local office. nes > 
In this case it 18 held: that long prior to the 15th of April, 1880, Van Valer ore 
the assignee in effect of the entry of Harvey. “After the 18th of June, 1877, the date - 
of the deed from Har vey to Van. Valer, the for mer ceased to have any interest in the 
entry, or the land. covered thereby, and his pretended relinquishment, executed on 
the 28th of April 1885, could neither deprive Van Valer of his rights in thé land. nor: 
confer any rights therein upon: Sharp. | = 


Now it will be remember ed that the assignment to Maude Was cane 
prior to the 15th of April; 1880, at a time when such assig nents were - 
recognized by the Department, and Mattson’s. purchase was made after 
that date. If his purchase therefore be treated as an assignment, itis: 
void: ‘If treated as the purchase of a relinquishment, he acquired no | 
| rights thereby. The ldcal: officers. aes no a eanen fo: stow) his: 
| entry, that is also void. | | _ | a ae 

“It seems to me, therefor e, that Maen not only tae. no: canes as. 
an innocent purchaser, but that he is not a a chaser in eee a 
plation at all. i ear 

_£ note, too, that it is dononied that: the eae 6 Maude was | 
legal, and regular, and was valid as between him-and the-entryman; 
| though not recorded. Yet because of his failure to record the. same, . 
itis set at naught by the opinion under review, in behalf of a ee 7 

‘whose every act concerning the property in dispute was void. ae 
| It would be a strange legal anomaly to hold that a void ‘proceeding: | 
could under any circumstances supercede or defeat a right based upon: 
a contract conceded to be lawful. Now did the local office have, juris- — 


: diction even to accept the relinguishment of Cover, and thereupon to 


cancel his entry? Itis unnecessary to determine whether or not a: -relin- 
; quishment might: have been: legally made in the absence of a “prior: 
assigpinent, ‘but itis held ey in une case os (Siar Ve ed 
vey, above ineutioned that, | i . ms an ak ae. 
Prior to Aprii 5, 1880, the assignment of a ‘desert land sine was s recognized under 
departmental regulations, and the right of an. assignee under an ‘assignment made 
prior to said date, cannot be defeated by: a a ad Sn UaanonaN of the: entry 
executed by the entryman. | : | 4 | pe 
~The contention of Mattson iS, howerar, that lie. sna at awittiont | 
iotice either actual or CORSE MEGS? and for that: reason ene _ anys 
rooted does not apply to him “+ er ae ee hae 
~ Now can it be said with any semblance of ‘Tegal reason that Mattson 
in buying something which he: knew weuld: vonter: no nights basen aon | 
was: entitled to notice of any sort? - ga = Pg tbes Sy 
- “At the moment of the presentation of Cover’s fciraguiahitele ait the Pa: 
- land office, and at the moment of the subsequent. cancellation thereof, 
Mattson’s legal standing was the same as. that of any-other: qualified hee 
 entryman in‘the United States. — The fact ‘that he had oe the: 
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relinquishment did not give him, or any body else, any right to notice i 
_ of .a former assignment. - | 

It may be contended that at the time of hiss filing on the land his” 
_ right to notice attached, but this can not be maintained upon principle. 

It is held, substantially, in the case of Smith v. Orton in 21st Howard, 

241, that to make a person a bona fide purchaser of land without notice, 
the conveyance wust be by deed, and the vendor must be seized of.tlie 
legal title, and the purchase- AONC Ys, must, in fact, h aVE been ape befor e@: 
notice. 

In the case of. Vattier Vv. Hinde We Daten 252), itis held that the 
rules of law respecting a purchaser without notice are formed: for the 
protection of him who purchases: a legal estate, and pays the purchase 
money, without.a knowledge of the outstanding equity. na 

-It follows,. therefore, that if notice reaches the second pwr fhawer 
before he has paid the purchase-money, he can. not eau: the aoa 
of a bona fide'purchaser without notice. — ee re 

It will be observed in this connection, that Mattson. had pues within 
one-month. from the date of. his tiling, long -before he made final aa | 


or paid one cent for the land. 


«This view of the matter is strengthened by considering the fades of | 


_". the. suspending order. the object.of which was to ascertain. by investi- 


- gation the character of the lands included in the: suspended entries. . 
Supposing that the claim of Maude was eliminated from the record of 
this case, and:that some other person had applied at the local. office to. 
enter said land under the. desert land laws, prior to Mattson’s. appear- 
ance, would the first applicant. have. been allowed to proceed inthe 
face of the fact. that the lands were then segregated, so to speak, by | 
the: government. to ascertain - whether - ‘they were- desert‘ lands: or. not? ‘ 
Certainly not. In order to consummate the object contemplated by: the 
order of suspension, it was necessary. to remove or. suspend the juris- 
diction of the local office over the lands ‘to which said order related. 
If the local office had no jur’ sdiction to allow proceedings to segregate 
such lands under the desert land laws, it tollows, necessarily, that 
there i is.an absence of jurisdiction for all purposes. | . 

The decision under review is made. to turn upon a quéstion of fact; 
and the conclusion arrived at is different from that of the local officers; 
“and. ex ‘parte. testimony, brought to the attention of the Departinent 
pending the appeal, is considered for the purpose of impeaching the 
veeumony. of plaintiff in the hearing before the. register and. receiver.. 

~ In. view of the fact that witnesses appear in person.at the local office, 
where: their. manner-of testifying -and: their appearaice- and. conduct are 
justly considered in arriving at the truth. the judgment of the register 7 
and receiver ought: not, ordinarily, to be disturbed i in questions of fact. 

“Lam ‘of the opinion, therefore, for the reasons hereinbefore stated, 
that. want of notice.to Mattson either. at the time of his. purchase or 
filing,.does not put him in. the; legal attitude: of an-innocent purchaser _ 
7 witout notice. 
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it ieait it unnecessary to notice the criticism. upon. the conduct ane 7 
testimony of Maude in concealing the fact that he had eee his 
interest after assignment, to some one. else. — | oe. 
| It is not. material, under the view which I take of. the case. The. : 

record discloses no eg al reason why patent should issue to Mattson. - 
~The decision of June 24, 1893, is accordingly vacated. The entry of 
‘Mattson will be canceled, and the desert-land entry of Cover re-instated 
Subject to the assertion of any vers se rights ¢ or charges piecing the. 


validity thereof. 
~The motion | is ther efore sustained. 


HOMESTEAD ENTRY—PRELIMINARY AFFIDAVIT. | 


“Wiziam K, SuoRt. ar & 


The preliiais ary affidavit ania 4-102 b,) required in all entries made since August 


- 30, 1890, cannot be received if made outside of the land district.in which the’. | 


land is situated; but in the absence of any adverse. claim in such a case, ee 
applicant may file anew affidavit properly executed. | at ee | 


| Secretary Smith to the Commissioner of the. Gener al Land 1 Office, March _ 
(J. 1. H.) | . 17, 1894, 5 ES a A(R. 3. Cy. 


‘The Jand aces in this appeal is “the NW. 4 of the SW, 4+ f of See. 
93, T. 37 N., R. 21 W,, , Springfield, Missouri, laind district. ! 

It appears that William K. Short made homestead entry of said | ir a 
January 8, 1891. His “homestead affidavit” (form 4-089), was made 


before the clerk of the circuit court December 23, 1890, and his home: 


7 stead application (form 4-007) betore the register at Springfield Jau- 
‘. gary 8, 1891. These seem to be the only papers filed, and, as appears. 
by your office letter of October 8, 1892, your office requir oil additional 
affidavits to be filed in this, and mee , cases, and the same not being 
- filed in. this case, the entry was ‘ held for cancellation for non-compli- - 
ance with the law.” Short filed an affidavit in the form of an appeal, 
by which it is. shown that he was temporarily absent from the land 
from March to November, 1892; that on March 24, 1892, he executed 
the affidavit “to.be used in all entries since August 30, 1890,” ( form 
4-102) before the clerk of the district court of Griahoma Tertitory, 
and on December 16, 1892 , heexecuted the “homestead affidavit” (form 
4-063 ) before the aletk of. the circuit court of Polk county, Missoari, | 
the county in which the land is situated. It isnot shown affir matively 
that these affidavits were filed in the local office, but his endeavor to 
comply with the order is cer tainly manifest, and in the. absence of: any 
showing to the contrary, it will be assumed ‘that they were so filed, 
- The affidavit (4-102b), made before the clerk of the district court of | 
| Oklahoma; cannot be received, because nade outside of the land dis- 
trict in which the land i is situated; ‘but in the absence of any adverse ~ 
| claim to the land, ‘T think the entryinan nay be permitted to flea new — 


fo 4 
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affidavit, so constructed as to show his qualifications at the date of his 
entry, and upon. filing this, together with the other, his a may - 
stand. 

Your office judgment is ‘ieretors reversed. 


TIMBER CULTURE CONTEST.—COMMUTATION. 
_ BUTLER v. GEER. 


The ihcraeal of a contest during its pendency on-appeal before the Department 
leaves the issue as between the entryman and the government. 

| The right to commute a timber-culture entry under section 1, act of March 3, 1891, 

is limited to persous who can show compliance in good faith with the timber- _2 

culture law for a period of four years. | 


Seoretary y Smith to the te of the General Land Office, Mareh. 
(J. 1. B.) | 7 7, 1894. | 1 (J, L. Me€.): 


On. May J, 1893, this Department rendered a decision in the case of 
_ Walter Butler v. Russell Geer (unreported), holding for cancellation _ 
_the timber-culture éntry of the latter for the SW. 4 of See. 11, iu 2, | 
R. 51, Grand Forks land district, North Dakota. 

In ead case, the local officers found; in favor of the pocorn: your 
office reverssd the judgment of the local officers and found for the 
defendant; the Department reversed your office decision and found as 
follows: | : ‘ 

- The contestant testifies that the ground previously broken on the land. ied when — 
he first saw it, three yéars before the hearing, grown up in g erass; and his witnesses 
testified in effect that such grounds, aap ‘the year preendiio trial, was sodded 
over. .They all testify that, during their acquaintance w ith the land, it presented : 
no signs of cultivation, and that no trees were visible thereon. The testimony thus 
outlined shows that the’ claimant was in default of the statutory. provision by which 

he was required to keep the trees (which he claims to have planted duriug the first 
years of his entry) in a healthy, growing condition. .... It follows that the con- 
testant is entitled to a judavnent: of cancellation. Geer’s entry will aceordingly. be 

canceled. .... On May 28, 1891, Geer submitted commutation proof (now before 
you-on Geer’s appeal from rejection by. the local officers) under the act of March 3; 
1891 (26 Stat. , 1095), showing that about June 1, 1890, he replanted eleven acres. of 
the land in ree seeds. ...-. It seems, however, from Geer’s own statements, that 
before such: replanting he was informed of Butler’s contest. The default char ged 
by Butler cannot therefore he said’to have been cured before the initiation of -his 
contest. The proof submitted as aforesaid is of course subject to the rights of But- 
ler-as contestant. _This being so, such proof must be, and i Is hereby, rejected. 

The motion for review is as follows: , | 

Wal: Anderson, being duly sworn, deposes and says that he | is ‘thie attorney of 

Russell Geer in. ee above entitled action; that he hereby applies for a review 

under Rules 77 and 78 of Practice. ‘This dnplivaton is not made for the purpose of | 
annoyance or delay, but with.object asked in review; and as a-Treason for making the ~ 
request I will state that, all protest to the consnmmnation of the entry having been 


withdrawn, it appears to me to be the bounden duty of the Senor enene to direct 


that the entry be allowed without prej judice. 
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In. connection with. the-above motion for review your “aifioe tr ansmits oo 
Butler’s withdrawal of his contest against Geer. The withdrawal was - 


executed and filed-in the local office at Gr and Forks , North Dakota, on — 


April oT, 1893—four days before the date of the departmental: decision: — 


; in. question. This withdrawal simply takes the contestant out.of the : 


- case, and ‘serves as a waiver of his preference right to the land; the. 


_ question remains. as between the entryman and the Soy erimient still | 


to be decided. (Taylor ». Hutfiman, 5 L. D., 40; eee v. ee | 


ib., 885; and many cases since.) 


Iti is not, therefore, in the language of the applicant for review, * the 


bounden ee of the Department to direct that the entry’ be allowed 


without prejudice;” its duty is to deal with the question of. the com- ; 


‘mutation of Geer’s timber-culture entry, in view of the facts of record, — 


irrespective of the preference right that the contestant. would have had . 
in case he had not withdrawn from the contest. 


The first section of the act under which the entryman. claims s the > 


— right. to. commute contains the following proviso: 


. 2) ovided, That any-person who has maile entry of any public inh of the Untted 


oe. States under the timber-culture laws, aud who has for a period of four years in-good. 


faith eomplied with the provisions of said laws, and who is an actual and bona fide: 


resident of the State or Territory in which said land is located, may be entitled. to. 


cn make final proof thereof, and acquire title to the same, by the. payment of $1. 25. per . 


acre for said tract, under such rules and regulations as shall be. prescribed by a 


| Seer etary oF the Interior. (26 Stat., 1095-6.) 


” Geer’s | ‘commutation proof. showed that about J une see 1390, he. 


| replanted. eleven acres of the land in tree-seeds. The ‘departmental : 
decision heretofore rendered found that three years before the hearing. 


the tract was.“ grown up to grass,” and that during the year preceding 
the’ trial the ground was ‘sodded over; and the correctness of. the find- : 


‘ing is not.denied in the motion for review. The commutation proof. 


7 _ was offered May 28, 1891. The. gist of the question in. issue,. then, is” 


_. whether compliance with the law from. June 1, 1890, to May 28,1891 
(somewhat less than one year), warrants the. conmiitation of. a- timber: a 
culture entry under an act which limits the privilege of commutation. - 


to -persons who can show compliance ¥ ue the. timber: culture laws: for. 7 
— a:period of four years ?” cles 


In my opinion, the entryman is aot in a aposition: ta) aint the aean - 


tage of. the- eommutation ee of the first: section of the act of March: 
3, “1891. beer taer 


To hold that he could. a6 so, under ihoicirenmétances set forth, ould oo 


oe : open: the door to allow any person,-who had wholly failed to comply with | 


- the requirements of the law for years, to break five acres of his‘elaim,.” 


and the next week, or the next day, demand the privilege of commuting, 


on the. ground. that more than four years had elapsed from the date.of | 
his entry, and that by beginning at that late day the work demanded. 


by the timber-culture laws he had “cured his laches.” “But. although 


the entryman is not now ina position to commute his ‘entry; yet;in 
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_ view of the withdrawal of the contest, and of the possibility that he 
may hereafter, within the thirteen years allowed him in which to make 
- final proof, show substantial compliance with the: requirements of the 
| timber- culture law, I see no reason why his entry should not be for the _ 
present held intact. The departmental decision. her etotore Eonar is . 
therefore modified as above indicated. . | 


TIMBER CULTURE ENTRY— COMMUTATION. 


od 


: ,CASSADY » Ve BUDELJORG’S HEIRS. © 
The right to ecru: a timber culture one under the amendatory act.of Mar ch 3, ‘ 
: 1891, is dependent upon compliance with law a to the time when application 


¢ is made to commute. 


‘Secretary Smith to the Conmisoner of : ‘the General Land Office, March ; 
ie) %. 17, 1894. 7 | (5.1, MeO.) 


al have Sencicean the case of George Cassady v. The Heirs of Henry” 


7 Biteljor g, involving the timber culture entry of-said Eiteljorg for the. 


SW. 4 of Sec. 29, T.155, R. 64, Devil’s Lake land district, North Dakota: 
The entry was made February T1, 1884. | | 
“George Cassady filed affidavit of contest J anuary 4, 1892, aliesiig: 


That the said land is now all grown up to weeds and sod; that there were ten 


acres broken in 1884, and nothing has been done since, no trees, tree-seeds, or cut- 2 


tings have been slanted or cultivated ¢ on Baad land, and none growing: at this ae 
and said default still exists. : ne 
A hearing was held, as the result of which the eal srieees found for 
the contestant, and vocommended the cancellation .of the entry. On _ 
appeal, your office affirmed their judgment. Thereupon, thepouneel: 
for defendants appeals to the. Department. 3 ri 
~The appeal is based upon numerous grounds, that are mainly tachi 
cal. Counsel contends that the local officers never acquired jurisdic-. 
ae over the defendant, notice having been given by publication. -An 
examination: of the record, however, shows that prior.to such publica: 
tion persistent and diligent effort had been made to. learn ‘the .where- | 
abouts of the defendants, that personal service could not be-obtained, © 
and that from. the best information that could be obtained, they were | 
_ not residents of the State. In .shori,.there appears to have pene, no 
. - failure in.any respect, in the matter of notice. ae 
‘Counsel for defendant contends that the as was insufictent ‘in. 
thatit— ec 
does not allege: any default for the” first four years after niaking” said entry; 
‘and that the entryman.being deceased, and the. present law permitting proof upon. - 
a four years’ compliance with law, the said. entry is not subject to. contest. 
The entry: was made in 1884; the notice acknowledges that ten- acres - 
were broken in 1884, ‘but ailensn: that.“ nothing has been done since.” 


i 
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So it ioe diigee default during three of the first tone | years. euftcr | 


making the entry. A strong effort was made at the hearing to show 


that the law was complied with during those four years. ‘Whether. 


such was the case or not need not be decided or discussed, inasmuch Ps 
as it is acknowledged by the defendant’s witnesses, that nothing has 


been. done on the land from 1887 until the hearing, (February 20, 1892). 
_ The contention that, if the defendant complied with. the law during 


the first four years after entry, he can commute the same, although he | 
(or they) did nothing for the next four years, aud until the initiation of 


contest, but allowed the land to go back to sod, is without merit. - 


The proviso that any person. “who has fora period of four years in 
oa faith complied with the provisions of said timber culture laws,” _ 


‘shall be entitled to make one final proof thereto, and acquire title to the. 


same by the payment of $1.25 per acre for such tract, (1 Sec. 1, act. of: 


March’ 3, 1891, 26 Stat., 1095), clearly refers to a person @hOR. com: 


_pliance extends to the frie of application to commute, and not to a : 
‘person who may at some time in the far past have complied with the 


law for a season, but who has failed to do So for years puot to. the time 
of such application. 


Commutation of a timber culture entry was andoueialy ateuded ae 

by Congress to be substantially similar in principle and procedure to. | 
that of -a homestead entry; and a homestead entryman is not allowed . 

to commute unless he can prove. compliance with the en law * 


until the time of commutation. | 


‘The numerous other allegations of error are simply diferent forms 


of those already herein considered. 


I concur in the conclusion reached by your: office, and hereby affirm ; 


its s decision holding the entry in’ question for cee euy 
_ PRIVATE CASH ENTRY—RAILROAD GRANT—WITHDRAWAL. a, 


| FLORIDA Ry. AND NAVIGATION Co. 2. HAWLEY. gee Hs 


A tract of ead withdrawn for indemnity purposes wider a ‘railroad. evant, wane | 


included in a descriptive list of lands announced for public sale under a subse- 
quent proclamation of the President, that excepts therefrom all lands * reserved 
for railroad purposes” can not be regarded as “offered”; and a private cash 


entry of a tract occupyilig such status is void, and not subject to equitable 


— confirmation. 


a“ 


Seeretary Smith to the. Commissioner of. the. General. tind. Office, Mar ch 


GIB) | 21, 1894, fae 3 (E. FB). 


| “This is a orea for review. of the decision of the Depacanene of 
May 20, 1889 (unreported), allowing the private cash entry of Chauncey | 


“1 Hawley, made April 27, 1882, for lot 3, See. 5, lots 1 and 2 See. 9, 


28 lot Sec. 21, and lot 1 See 29,. a 28 S., R. a4 Bh. “s Gainesville, Florida, | - 
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6 be. ca oe to the board of eaeee adjudication, alleging. the. 
following grounds of error: | 
1. In that, as matter of fact and law, it was error to find. that all the land 


embraced in said entry was offered at public sale on April 18, 1879, and not having 422 


been sold, became subject to. private cash entry, and s SO remained until the odd sec- 
‘tions were withdrawn for indemnity purposes. 
2, In that, it was error in law to hold that the entry ‘‘ would have been void as to > 


“ the odd numbered sections contained therein had the cOnDEnY: perfected its claim 


by selection of said tracts as indemnity.” = 
3. In holding that the entry should be referred to the’ board of oqnitable adjudi- . 
cation. : 

This case cane before the Department er enite upon the appeal of 

Hawley: from the decision of your office holding for cancellation said 

cash entry as to the tracts above ‘specified, upon the ground that said 

entry was made subsequent to the withdrawal of said land for the benefit 
‘of the Florida Railway and N ue ation. Company, and was therefore 

| improperly allowed. | : | 

In considering this appeal the ai aetna by its decision of “May 


. 20, 1889, held that: 


Hawley not haviilg made. his entry until after the land had been withdrawn, the 
same should not have been allowed and was therefore invalid, and would have been 
void as to the odd-numbered sections contained therein had the compauy perfected 
its claim by selection of said tracts as indemuity. Said withdrawal having been 
revoked August 15, 1887, the company has now no claim to this land oor as should 
pr event its disposal to other appheants. 

‘In view of the facts of the case, it was ‘hela that the entry night 
7 oneal be submitted to the board of equitable adjudivation. | 
Since this motion has been filed, Flemon R. Green. has asked to. 
intervene, alleging that he bought ine tract from the railroad company 
in 1886, being advised by the local officers that the cash entry of Haw- 
ley was void, and that he has lived on the place, with his family, since 
May, 1886, nakine it his home and prone it to the extent of sev- 
eral bhouwand dollars. : 

When the decision now under review was rendered, attention was 
not called to the fact that the land embraced in said eal entry was 
excepted from among the lands to be offered under: the proclamation — 
_ of the President of December 24,1878. It was stated in said decision | 
that no restoration to private cash entry was made, and the lands © 
have never been re-offered. The lands were therefore treated as hav- 
_ ing been once offered, but had not been restored after the revocation 
of the withdrawal {on the benefit of the railroad company. Consider- 
ing that the restoration notice was alone wanting, it was held that the 


-entry “properly:comes under the rules in Pecard ». Camens (40.D., 


-152,) as voidable,. but not void, and may properly be SaPied to the 
board of equitable adjudication.” 
This tract is within the indemnity limits of the Le made to the 


State of Florida by the act of Congress of May 17, 1856 (11 Stat. 15), 


_ to aid in the construction of a railroad from Amelia Island to Tampa. 
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| Bay and Cedar Keys, the benefit: of which was conferred upon aie 


Florida Railway Company whose rights and interests ‘thereunder have 


been assigned and transferred through its successors to the Florida i 


% Railway and Navigation Company, the present. beneficiaries of said 


grant. It was embraced in the order of withdrawal of indemnity 
lands , made March 26,1881, which continued in force until April 15, — 


1887, when it was reveled ada the lands restored to settlement under — 


- the general land Jaws, except such as may have. been covered. by — 
approved selections. But it was held by Seer etary Teller in his decis. | 
ion of January 30, 1884 (2 L. D., 561), that the order of March. 26, 


- 1881, merely eon ed in effect ‘hie previous withdr awal, and that the. - 


~ withdrawal of these lands, made in 1856 and re- affirmed in 1857, was 


existing. at the date of the withdrawal of March 26, 1881. This was 
the eftect of the ruling of Secretary Schurz, in his. decision of January — 
28, 1881, authorizing and directing the said withdrawal of March 26, | 
1881, ‘ond the principle was re-affirmed by. Secretary Lamar in his _ 
dscsiea of August 30, 1886 (5 L. D., 107), concurring in the views of | 
Secretaries. Schurz snd Teller, that the rights of the road were pro- | 
tected by the original map of définite location, filed in 1860... a ae 
It may be considered well settled by the decisions above reterred.to, | 
that the order of 1856, withdrawing lands within the indemnity limits 
of this road, was in force at the date of the order of March 26,1881, and - 


that such. withdrawal continued in ae ce until ee 15, 1887, when it. yo 


was revoked. 

On December 24, 1878, the President ‘area a proclamation, in pur- | 
suance of: the act of Congress of June 22, 1876 (19 Stat. 73), declaring | 
that a public sale of lands in certain towuships, therein specified, which 
included township 28 S., range 24 E., would be held at the land office 
at Gainesville, Florida, on April 15, "1879, but in said’ proclamation it 
was expressly declared. that “lands appr oprinted by law forthe use of 
> schools, military, or other purposes, or reserved for railroad purposes, 
will be excluded from the sale.” 7 : ; 

The tract in. controversy being in reservation for nilboadl purposes 


at the date of said sale, was expressly excluded from the lands‘to be 


offered under the proclamation of the President, and by reason of this | 
exception the attempted offering of said tract was without author ity, | 


and did not authorize the private cash entry of Hawley, which was 


allowed. by the local one April 27, 1882, in distogee d of said with- 
drawal. | 
From the fopeg pine statement it will be seen. that the status of the 


- : = “land involved in this controversy was identically the same as that i in the 
case of Florida Railway and Navigation Company v. Boardman (7: L. D., 


2 56), in which it was held that the withdrawal. for the benefit of the | 


railroad company was subsisting in full force at the date of said offer- 
ing, and that neither the act of June 22, 1876 (which did not become a 


7 law until July 4), nor the proclamation of: the President in any way 
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authorized the land officers: to make the ‘attempted sale to Boardman 
in disregard of said withdrawal, that the proclamation of the President 
_ expressly reserved from among the lands to. be offered “lands reserved 
_ for railroad purposes,” and this exception prevented the attempted 
offering of the tract. after wards sold to Boardman. . His enbr, y was 
therefore canceled. 7 3 
_In a large number of cases, edie ontae cash entries of lands 
_ within the indemnity limits of: this grant, and within the townships 
embraced in the President’s proclamation, the entries were canceled 
upon the rule announced in the case of the Florida Railway and Nayi- 
gation Company v. Boardman, supra. 7 
Upon a re-examination of the case now under consideration, I am 
. satisfied that the cash entry of Hawley was not. merely voidable, but. 
absolutely void, and, hence, is not of the class of cases-that may be sub- 
mitted to the board of equitable adju dication under the rule announced 
in the case of Pecard 7, Camens, supra. ; 
 Itis true that Rule 11 of the eales and. regulations governing the sub- 
mission of cases to the board of equitable : adjudication, pr ovides for— | 


All private sales of tracts which have not been prey iously offered at public sale | 


but where the entry appears to have been permitted by land officers under the 
* jmpression that the land was liable to private entry, and there is no reason to pre- 


aume fraud, or to believe that the purchase was made otherwise than in good faith. 
-- But this rule, which was promulgated in 1846, is in direct conflict’ 
with the decision of the Supreme Court in the case of Eldred v. Sexton, 
19 Wal., 189, rendered at the October term, 1873, in which it was held 
that an offering of lands at public auction is made a condition precedent. . 
to the right of privateentry, and until this condition has been performed, | 
there is no power or authority in the land officers: to dispose. of lands at | 
private entry, and such a sale is void. 
In the case of Pecard. v. Camens et al. , Sup, fie Depakiment 1 held 
that, where lands had been once offered, then: increased in price and 
again offered, aud while in that condition declared by Congress to be 
‘subject to sale at the first price, a private cash entry allowed therefor .. 
without further offering is not void, but-mérely voidable for want. 
of restoration notice, and such entries may - be sent to the board of 
equitable adjudication for. confirmation. 7 : 3 
The case of Eldred v. Sexton, supra, was. dete nished in. Piha: that 
the lands of which. Eldred made entry, although. they had once been 
offered at the enhanced price of two dollars and fifty cents per acre, © 
had. never been offered at the minimum price, to which it was subse- 
quently reduced, and at which price the cash entry was allowed, the 


ruling of the eae being based principally upon the ground nae the. 


_jands had never been practically offered, which was a ene pre: 
cedent to the right of entry. — 62 . ne 
The case of Wakefield v. Cutter (6 E. D. 451), involveactié aaron 
as to the validity of private cash entries made of odd sections within | 


i 
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. the common limits of the Marquette and State Line, and. Gntonagor 
and State Line railroad grants, and whether said entries could be sub- 
‘mitted to the board of equitable adjudication under the rule announced | 
in the case of Pecard v. Camens. 
The even sections within the limits of this evant were . the lands | 
involved in the case of Pecard v. Camens. Both the odd and even sec- 


7 tions had been offered at public sale in 1853, and the lands. remaining _ 


unsold were thereafter subject to private | cag entry at one dollar and. 
‘twenty: five cents per acre. In 1856 the odd sections were withdrawn | 
_ from market, and were subsequently certified to the State for the bene- 
fit of the railr oad company, and the even sections were then offered at 
public sale at the enhanced price of two dollars and fifty cents per 
acre, and all of such sections remaining unsold were ther ee eee | 
to private cash entry at the enhanced price. — | 
On July 5, 1862, a joint.resolution was passed by Gonsiee acho 
izing a change of route of Said road, pr oviding that upon a relinquish- 
ment by the State ofall title and claim to the certified lands that it 
would be entitled to equivalent land along the new line of road, and 


a . said resolution then provided. for the disposal of such lands as may be ne 
-- surrendered by the State as follows: “ And it shall be the duty of the 


_ Commissioner of the General Land Office to ve-offer for public sale in 
the usual manner the lands embraced.in the surrendered lands.afore- _ 
said, when duly filed in. his’ office as herein directed.” The resolution | 
also provided that the even numbered sections should thereafter be 


_ subject to sale at one dollar and twenty-five cents per acre, 


The State relinquished to the government the odd sections, pursuant 
to said joint resolution, aud upon these facts it was held that whunthe | 
- lands were certified back by the State, the government took them free 
from the condition that had attached to them prior to the certification | 
to the State, and hence, they were lands that had never been. offered at 
_ public sale under the present title of the government; that as the lands. 
had not been offered in pursuance of the joint eosoliaion of July 5, 1862, 
they were not subject to private cash. entry, and entries allowed there. 
_ for were void, and could not be confirmed by the board of equitable 


= adjudication, distinguishing the case of Pecard v. Camens. . 


A ruling to the same effect was made by the Department i in the case — 
| of. Julius A. Barnes, 6 L. D., 522, to wit: that a withdrawal of public 


_ lands in aid of a railroad grant: abrogates the original offering, and on | . 
, * the revocation of such withdrawal they are restored to the public 


| domain, free from their previous offered condition, and hence were not . 7 
subject to private cash entry. In both of the cases last cited the — 
Department. refused to: submit the entries to the board of equitable 
adjudication, for the reason that the entries were void because the 
tracts had not been offered according to law. 7 
There being no authority to offer the tract in controyer sy, it must be 

‘consider ed as haviug never been offered, and, under the rulings of the. 
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_ court and of. the Department in the cases s above cited, the private cash 


entry of Hawley was without authority and void and can not be con. 
firmed by the board of equitable adjudication. a 
It farther appears that the company applied to select this tract prior 
‘ to the revocation of the withdrawal, and that its application was refused 
. because. of the entry of Hawley. "The company appealed from the 
action of the local: officers, rejecting said list, but it was afterwards 
discovered that the local officers had peaieéied to place the sélections ; 
of record, and your office was asked to correct that error, which was 
refused ; but the Department, on August 15, 1887, in revoking the’ 
withdrawal of indemnity iatids for this road, dir ected that: 
If any lists of selection have been presented-by the. company with tender. of fees, 
which have been rejected and not placed on file and noted on the records of the local 
office, you will, if said lists are in your office or the local office, cause said selections 
to be noted on the record immediately; and if sucli lists are not in your Office or the 
| local office, you will advise the attorney of the company that they will be allowed ~ 
to file in the local office said list of selections, and the same will be noted on the | 
records as of the date when first presented: Provided the same be Tee Pa 
the lands are opened to filings and entries. | 


This was the condition of the claim of the company ae the igade in 


7 controversy on November 23, $887, when your office held for cancella- % ¢ 
tion the private cash entry of Tawloy: for the reason that it was made | 


subsequent to the withdrawal, and was therefore impropérly allowed, — 


Hven conceding that this entry was merely voidable, I am of the. . 


opinion that the right of the company, under its selections made prior 
to the revocation of the withdrawal, was such an adverse claim. as 
- would prevent the confirmation of the entry by the board of equitable. 


adjudication, “~~ . 
The decision of the Department of - May 20, 1889, is therefore revoked, - 


and the entry of Hawley will be ae 


HOMESTEAD CONTEST—ABANDONMENT—RESIDENCE. 
THOMASON, V. PATTERSON, 


The execution of a ieaae by a omeeteeder of sid land siitianee within his entry 
and the occupancy of said land ‘by his tenant will not defeat the right of the 
entryman to perfect title under his entry, if he continués to reside on the land, : 
and improve the same. : 


Secretary . Smith to the Commissioner of ihe Gener ab Land igs Mareh: 
(J. LHL) oo: Ad, 1894. - oe (G. OC. RB.) 


— On October 27, 1885, Robert Patterson made howiestead entry for the 
N. 4 of the NW. 4, aoe. 20, T. 21 N., R. 43 E., » Spokane Falls, wae? 


ington. oe 


. On October 21, 1890, a) asper phomanon filed his affidavit of Content a 
: against. the entry, alleging, as in oe form (Ce eee that the entry- 
_14469—VoL. 18—16 
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man “has wholly abandoned said act and changed iis meen there: 7 


a from for more than six months since making said entry and next prior 


to the date herein,” ete. This affidavit was corroborated by Mark : 
‘Mitchell, hereinafter referred to; also by one Thomas H. Mitchell. . 
ae a otica was issued, contestant ene oath that he served the same on 
Sistine October 27, 1890. (just. five years. after entry). meg | 
a Hearing was had, and the register and receiver aecided that the 
charge of abandonment, etc., was not sustained by the era and 
that the entry should. ae intact. | 

On appeal, your office, by decision dated May: 23, 1802, rever od that 
_ judgment, holding that the charge of abandonment was aUere and - 
that the entry should be canceled. | 
An appeal from that decision’ brings the case to the Depa tment. 

The record discloses the following facts: | : 
_ At the date of the hearing, November, 1890, lemming was ‘sixty- 
. three years of age and a widower. He moved a. house, twelve by six- — 
teen feet, onto the land in the spring of 1886, made it comfortable for: 


_- all seasons, and established his residence therein; he also put up eighty 


rods of wire fence, and thus enclosed the. land in a field by joining 


_ fences with his neighbors. He increased the acreage of cultivated land - a 


each year, until 1889, when he had sixty-five acres of the tract in a fine © 
' State of cultivation; he also repaired and built more wire fencing. .The 
land was very prodinctivey ; each year up to 1889 he raised from four 
hundred to six hundred bushels of oats, and‘from two hundred to four 
hundred bushels of potatoes, and in 1888 eight, hundred. bushels of: 
wheat. He also raised hay and fed his stock on the land (about sixty- 
head of cattle and horses). He also appears to have owned about five 
hundred acres of land which joined the land in question. For the — 
greater part of the time one of his two married sons lived with him on 


the land, and, with other hired help, assisted him in cultivating the | 


Same, together with the other adjoining lands. For two or three years 
' prior to the contest, he was also engaged in buying and selling wheat 
for a part of the Seasons, using a ware- -house in Plaza for’ its storage, 
being about two miles from the land in controversy. This business, | 
together: with other business affairs in which he was engaged, fre- 
quently kept him away from. the land for days and. sometimes weeks, 
but he always returned to the land, which he called his home. He 
appears also to have frequently visited his married son and daughter, 
in Plaza, and generally took his meals there when buying: wheat, stay- 


: - ing there about one-half the nights. He was doubtless absent from — 
-. the land a great many times and for considerable periods. | -Contestant’s 7 


witness, Thomas Gilson, thinks lie did not spend more than six weeks 
on the land since Dpeecnibee 1888. But, on cross-examination, it was, 


_ developed that this witness’ means of knowledge, concerning ‘claimant's 
| ‘presence on the land, were limited, and. he was doubtless DEBBed: from a4 . 
| ey with the contestant. a —— a 
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B. A. ano maeot a brother of contestant, testified that he had worked 
on claimant’s ranch since 1888, and that claimant had not lived on the : 
: land since he knew ‘it “to eenea three weeks.” ‘It. also appeared on 
_ cross-éxamination. that this witness’ testimony, as to the’ character of 
the residence, was given from very meager information. __ 

_ The contestant, Jasper Thomason, a brother-in-law.of Mark Mitchell, 
testified that he was employed By. the latter to work on the ranch | 
. (including the land in controversy); that he moved on to the ranch, - ~ 
with Mitchell, October 6, 1889.. ‘He testified that Patterson was on.the _ 
land “not to exceed three weeks,” in February, 1889; that at no other — 
time has he resided there, except “it would be a night or may be a day 
or such a matter; may be he staid all night, but made no improve- 


ments.” He farther Says: “ Patterson could not have lived there to ~ 


exceed four or five days, without my knowing it.” He also testified 


that no furniture has been in the house, “ except an old stove, pretty _~ 


_ well broken up, and a bottle of mustard; I also noticed a straw bed- 

tick and anold rough board table, not dr essed, a bedstead and no other | 

articles of furniture.” 7 

On cross-examination, it was shown that contestant who had thus 
testified had-been away from ,the land at different times—at one time | 

twenty-two days, and another four weeks. His means of knowledge | 

were also limited, and. his testimony falls far short of proving abandon- 
ment. 


- Claimant admitted his frequent absences from the place while sient: 4” 


ing to business;. but it is shown that he had no other home; that his © 
stock was kept on theplace. He had no family of his own, ner having | 
for a part of the five years no one to live in: the house during his. nec- — 
essary absences in attending to business, it was frequently and neces- 
. sarily left unoccupied; he invariably returned to it, however, and sub- 
stantially maintained a constructive, if not an onal residence on the 
land... * ? 
It-is insisted, however, that claimant jeased the nnd prior 56 the 
expiration of the five years, and thus rendered his ebaplice with the 


~. law impossible by his own act. This view is held by your office, andi 1S 


the principal grounds: upon which the judgment appealed from was 


rendered. This’ lease Was AERO HCES, in eos as ** Exhibit A, 7. eee _ 


reads as follows: am 
This agreement, made and entered into this the 8th day, of Febr wary, 1889, pabween 


Rob’t Patterson, of Spokane County, W. T., of the first part; and Mark Mitchell, of 


_ the second part: IFitnesseth, That the said party of the first part has leased, and does — 
hereby let unto the second part (Mark Mitchell) his farm, situated and being in Town 
21, Range 43, in Spokane Co., W. T., for the term of four years from'the date above 
written, upon the following tonnes to wit: said Patterson agrees to maintain and: 
keep up good and sufficient fences to protect the crop, to repair the buildings, to. 
give free of rent sufficient garden and vegetable ground for the ranch, also hog pas-— 
ture of 14 acres, the orchard and ground for the cultivation and care of the same; 
also, hay ground free of tent to hay for ranch-use, not to exceed forty tons; that the 
said Mark Mitchell is to put in are this, the present, year 210 acres, and. aren the 


SB. Ht tote 
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- . pees at year to have and put in all of the broke land on the en atire rarich of 560 oto’ ; 


with the exception of the above reservations. Said Patterson isto give up full pos-. 


a : session of the buildings by the 1st of May next; said Mitchell is to do all work in ag 
good season: and in a’ good fatmer- like manner, to sow good clean seed, well blue 


stoned, harvest i in good time and deliver unto the party of the first part one- -third of 


all the erain so raised and threshed on said ranch, to be deliv ered to said Rob’t Pat- ae 


terson. at the machine i in his sacks. 7 
. Row’r PATTERSON, es 


Mark MrrcnErt. 
- Guorex Wuarny, , 
Witness. 


‘The evidence i is silent as to how many buildings were on 1 the 500 acre : 
ranch. ~The lease which is dated February 8, 1839, provides for giving 
- up “full possession of the. buildings by the ‘finst of May next (1889).” . 
The lease, however, in its very terms contemplates claimant's. presence 


on the land, either by himself or employes, for while it gives possession _ | 


of the whole ranch for four years, it also provides that claimant should 
. “maintain and keep up a good and sufficient fence to protect the crop: 7 
~ and to repair the buildings,” and so, after the lease was executed and _ 


possession thereunder surrendered, and in the same year (1889),he 
built a new and a better house, twelve by twenty feet, with two rooms, - 


rustic outside, dressed lumber, two windows, a door-—being comforta-_ 


me ble and neat. He moved out of the old house into this new one, and eS 
one of his sons and. family moved in with him and lived there until. 


harvest: This son then moved out, and another married son, with - 
family, moved in and staid until October, 1889, when he moved out, 


. leaving the claimant there. A grandchild was born there in Septem- - 
ber of that year. In 1890, the year of the contest, he built.one hun-. — 


; dred and sixty rods of wire fence on the place. He: was served by. - 


2 contestant with the notice at his house on the land at daylight on. Octo- 7 


ber 27, 1889. He had then completed his full five years residence. eae 
In. the decision appealed from it is said: ar ares 
While it may be true that. he lived a number of years:on ihe inna’ in good faith, : 


7 and might have made final proof before the initiation: of contest proceedings, te 7 


did not do so, and must be held to. a strict compliance with the requirements of law 
in. the matter of residence up to the time he does make such proof. | | 


‘This is an incorrect interpretation of the homestead law. ‘Residence 


upon a homestead is not required after the expir ation of five: years as 


a prerequisite to patent; nor does a change of residence after that — 
_ period forfeit a right already aegarer Sarees, V Phillips, 6. L. D., | 
140.) _ 7 

it is true- that ‘residence iaee be toa nee the required. five 

| years, and can, not be maintained by a tenant; butit no where appears. 


that claimant debarred. himself from fesidance on the land. He was)” 


advised by the ex-register, Mr. Adams, that he must still reside. on the 


homestead, if he. leased the land. He appears to have done so, and, be | 


- after the lease. was executed, he still further improved the cane by 
building a house and making fence. | 
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- I think the register and receiver were right in their decision. It fol: ' 
_ fows that the decision appealed from is wrong.. The same is accord- 
' Ingly reversed, and the contest is dismissed. Claimant will be advised 
that he can now ee his final proof, and, if Satisfactory, parent will © 
Issue. | 


ry 


| SCHOOL LANDS—INDEMNITY SELECTION S~TRANSFEREE, 
‘Ton STATE OF Opncon. 


A motion to dismiss an appeal will not be entertain ed on behalf of a stranger to the 
Tecord, nor in the absence of due notice thereof to the appellant. 

The withdrawal of a list of school indemnity selections terminates the interest of - 
. the State in the lauds involved, and it thereafter has no interest therein that can 
be the subject. of investigation. by the Land Department, or consider ed on appeal 
in the presence of intervening adverse claims. - 


A purchaser of the State’s interest in school indemnity lands prior to. the approval net 
and certification of such lands acquires no rights’ thereby ; and if the State, in, - 


- such case, waive its. right to claim under its selections the purchaser has no 
| standing to be heard before the ie ema 


Secretar y Smith to the Coinmissioner of the Gener ab Land 1 Ofee, Mar bi 2 - 


GLA) _— | 21, 1894. fe ney) 


On the 204 day ‘f fies 1893, your office. considered such facts as _ 
were before it in the matter wherein the State of Oregon on March 15, 


- 1893, applied at the local land office at Roseburg, Oregon, to select as. 


mY Schinol indemnity lands comprised i in sections 4, 5, 6,7,.8, 17,18, 19, and © | 
the N. 4 of Sec. 30, T.. 40-8., RB. 5 H.W. M., amonine to: 2335.79 
acres, and list No. 4 of indemnity election: forwarded by the local — 


-- office to your office March 17, 1893, showing the. selection of the W. $ | 


of the SE. 4 and the W. 4of Sec. 8, T. 40 S., R. 5 EB. , proposed to be — 
taken as indemnity for 400 acres in Sec. 16, 7. 65., R. 43 E., alleged to 

be mineral, and rejected the claims of the State to select said lands, 
and at the same time denied the petition of the governor of said State » 
for a hearing in the matter, for which he applied May 22, 1893. 

A copy of your office decision was mailed by-the local officers to the 
governor of the State on July 3, 1893, and on. August 29, 1893, the State 
filed in the local office its PODER which was transmitted thr ough your 
office to the Department. . | 

It appears that at the time your office acted on the State's application 

to select the lands, it had before it an ‘appeal from the action of the 
local officers eopecane the State’s application, taken ou behalf of par- - 
ties alleging that the State sold the lands proposed to be selected to 
. them before the State itself had applied for the lands, which appeal 
_ you declined to consider, on the ground that the parties appealing had | 


no claim which it was ee province of your office to adjudicate. 


The parties so claiming filed an appeal, from such action of your _ 
) office, in the local office on the 30th day of SUE USL, 1893. | | 
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On the: 3d day of N ovember, 1893, Messrs: ‘Gideon: and Gideon, witb _ 


sign: their names as “Attorneys for Charies H. Addington, e¢ al.”, filed 7 
a motion’ to dismiss the se of the State of Or econ: and others’ a on 
the grounds: | ia 
| First: That said appeal was not tiled within — days after The date of service 
of notice of said decision appealed from, on resident counsel. _ : - 
Second: For the reason that said State of Oregon and. others failed. to serve he - 

| defendants or their attorneys with a copy of the: notice of appeal, specification of 

"errors, and argument, as required by Rule 86 and 93 of the Rules of Practice. 

- This motion was served on Messrs, Perkins and Chandler, who repre- 
sent as attorneys the purchasers from the State, but disclaim having ; 
-any authority to represent the State.. The motion to dismiss not hav- 

ing been served on the State, or any one representing it, could not, for 

this reason, be sustained as against the State; aside from this, it is by 


no means certain that the parties represented by Messrs. Gideon and 


~ Gideon. oceupy, such a position in this. controversy as to require the 
State. to serve them with notice ot its appeal; the State i is asserting its 


right to the land in question under its proposed indemnity selection, _ 


irrespective of the claims of individual claimants under the land laws 
of the United States, on the grounds that said selections were illegally : 


rejected ; the persons represented by the attorneys filing said motion | 


to dismiss were not in any manner made parties | defendant, or other- _ 


a wise parties to the proceeding, on the part of the State, which claims 


_ the right to select the lands irrespective of the claims of settlers onthe 
_ land prior to the survey of it. The alleged settlers being thus strangers : 

~ ito the record, they do not oceupy such a position as to be authorized 
to challenge the right of the State to take or maintain its appeal; the 


a - motion to dismiss the appeal of the State is, therefore, overr uled, and -- 
- the rights of the State will be considered on the merits. | | 


It appears from the papers before me that on March 17, 1893, the? 
— local officers _ rejected the State’s proposed selection ‘amounting: to 
2335.79 acres, lying in T, 40 8., R..5 E., for the reason that the selec- 


- tions are in conflict. with applications, filed simultaneously with said ~ 


list, to enter lands under the homestead and pre-emption laws; “both - 


-applications being presented on date of filing map of survey. 7 ‘The « - 
~ register and receiver also held that ‘all claimants for agricultural. a 


lands, who have settled upon the land prior to survey, have the pre , 
~ ence right. of entry over a, selection list.” They therefore | 
. rejected the list only as to conflicts existing, and the State can file. amended lists; | 
one covering the lands that are clear, and one for the lands in. conflict. The one 
covering the lands that are clear, can be approved as of the date of filing the rejected 
list, and the one for lands in conflict. rejected, subject to right of appeal. Should ° 

| this ruling be objectionable, the State has thirty days in which to appeal to the Com- 

missioner of the Gener al Land Office,. from this rejection. 


~The State neither appealed nor adopted the sug zeestion. of ine pepinter - 
and receiver, respectin ¢ filing of other lists or applications,. but on,the _ 
—_ 31st day of March, 1893, the governor—who is also State Land © Commis- : 
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as ieee adecesed a letter to the local officers, in. whieh he said: 72 ae 


: hereby ask tor the cancellation of the indemnity school land selection, 


made by list No. 104, and for the withdrawal of the list embracing seleec- - 


| tions aggregating 2 2335, 79 acres, filed in the Roseburg land office March 
15, 1893.” Upon receipt of. this letter, the register canceled the selec- 


coe in T, 408., R.5 E., and notified tire agricultural and timber land © 


applicants for the land in question of the withdrawal and cancellation 


of. said school selection; thereupon the homestead applications aud pre-- 


emption declaratory pEAtanon were entered and filed in the local office. 
List No. 104, referred to in the governor’s letter of March 31, 1893, 


embraced only four hundred acres of the lands in controversy.- It _ 


was forwarded to your office, and shows the selection of the W.4of _ 


- the SE. and the W. 4 of Sec. 8, T.40S.,.B. 5 E. , proposed to be taken _ 


as indemnity for a like mumber of acres in Sec.'16, T.6S., BR. 43 K., 
: alleged tobe mineral. 


By letter dated April 1, 1893, the register and receiver semoiat ane | 


request of the governor for ihe cancellation of the. selections in said 
. list No. L04, to your office for.“ consideration and instructions.” | 
By letter of April 14, 1893, your office instructed the register and 


receiver to call upon the governor for his: reasons in foe ae his oe | 


in relinquishing the selection. 


On May 24, 1893, the loe al officers foewaraed to your office a letter 
addressed to hoa by the clerk of the State Land pepariment, dated - 


- May 22, 1893, in which he said: 


Iam dir ected: by his excellency, Governor Pennoyer, to say in ‘deme to the letter 
of the Hon. Commissioner . . .'. that his reason for asking for the cancella-. 


tion of list No. 104, and withdrawal of another list of same date, making selections. : 


in T. 408. ,R.5 E., was that he was informed that these selections would be unjust— 
to settlers in said township. Later he received information. that made it apparent 


that the interest of all parties required a hearing, and a petition was forwarded to 


_ the Department, under date of April 17, 1893, asking that the Hon. Commissioner of - 


the General Land Office authorize such hearint: This letter is in Tesponse to the 


Hon. Commissioner’s letter ‘‘K,” of April 14, 1893. 


The petition thus referred to, was forwarded to your. office ny the | 


Jocal officers April 2 22,1893. Said petition .is lengthy, and after recit- 


ing the allowance by the local officers of the filings on portions of the — 


land involved, after the withdrawal of the selection lists by the State, — 


and the nties thereof given by the, local officers, it contains & pr eam - 
ble,. saying, among other things, that : 


parties others that piose that were allowed agricultural filings have come,. made 
~ their complaints, and have represented to me that they were alse agricultural set- 


tlers on the remaining portions of said lands covered by said lists. .). 1.) a. I, | 


therefore, on the 30th day of March, 1893, notified the register and receiver of said 
land office-that I desired to withdraw said lists. That my application for the with- 
- drawal of said lists was made for the purpose that the rights of the partiés’ claim- 
ing to be settlers, and the rights of i State, in this matter may be settled. 
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He then asks for ; au hearing 4‘ be ordered in or der to ‘determine the : a 


rights of the parties, and — 


.. if it is found that the parties patented: to as -deyaal agricultural. settlers, are such, . | , 
the State will waive its: rights to the lands thus settled upon, but that the State will aie 


| — insist to the. right of selection of all land described i said lists not covered by 
actual agricultural settlers. eo ae “gs wa os a on - 


Your office passed. upon the sees and ound that there is nothing 
in the case, as presented, tending to show any wrong of which the 
State can consistently complain. . An appeal eee State y REDES Ae 
case here for final determination. | 
— It is not. necessary to discuss and pass. upon Fie: numerous specifica: 

- tions of errors set forth in the State’s appeal, for the reason that it is 

_ not shown to be a party in interest. By the action of the governor in 
loads withdr awing its lists of proposed selections, it ceased ‘to have, or 
assert any claim to any of the lands involved, which could properly pe _ 
the subject of an investigation. by the Land Depar tment. - 


The governor of Oregon, in. his letter of March 3t, 1893, nildressed , 7s 


to the local officers at Roseburg, Oregon, said: 
a hereby ask for the cancellation of the indemnity land uelsetion, mace et list: No. 


ee 104, and for the withdrawal of the list embracing selections ag gregating 2335. 79 ie 
. acres, filed in the Roseburg land office March 15, 1898. | 


This can only be construed as an absolute and ning taltdted: vith | 
drawal upon the part of the State of all its claims or rights it might ~ 


a3 be entitled to assert, to the lands in controversy, and: the povecnment: £38 


has no such an interest in the indemnity school selections of the State 


~ ~ as would warrant this Department in proceeding to adjudicate its rights : am 


in the face of the request for cancellation of one list, and the. with... 

drawal of another, by the chief executive and Land. Commissioner Al - 

said State. fen BI - 
‘It is true, that in ‘his Setition for a ; “heating, ae says: ‘That my 
: - application for the withdrawal of said lists was male for the purpose. | 
 that-the rights of the parties claiming to be settlers, and the rights of 
| ‘the State in this matter may be settled.” But this in no wise rein- - 
states the lists withdrawn. The legal effect. of his. withdrawal of the 
- lists was to take the State, as a party, out of the controversy over the 
lands covered by said lists. , 

The State having been so taken out, and cf eedoie as it has not in 
ally manner been made'a party since that time, it must be held to stand 


on precisely the same footing as any other stranger to the record, and. 
must be accorded the same re no OU ae other outside par- : 





ties who have no interest. 
- Tn the case of Bishop ¥. Porter (3 i ie 103, it was s held that, on 


a. appeal or review, only those rights which are. ai in issue by the con- a 


test, may be considered in the face of adverse rights. ” Tn that case, - 
- Bishop’s rights were not in issue, and other rights to the lands had ~ 


a intervened. In the ¢ case at bar, the State’s Tights to the land are not a 
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in issue, its applications to select having been withdrawn, and other 


rights hae attached by reason of’ entries, nee and. applications t to 
: putchase, as shown by the record. ? 
It is well settled that the right of appeal to the Department, from. 
i your office cannot be exercised by one who is not a party in interest. 
- Ewing v. Rourke (12 L. D., 538); Cyr et al. v. Fogerty (13 L. D., — ; 
and McChesney, et al. v. Ricieon et al. (16 L. D., 397). 7 
The appeal of the State of Oregon: must be, and heveby is, dismissed. 
Respecting the appeal of the parties claiming through purchases _ 
from the State, alleged to-have been made prior to the filing of the pro- 
‘posed selections, it is clear that such parties could acquire no right or 
interest in, or to, the land until the State should acquire its title byan _ 
approved and certified selection, and: no such selection: having been — 
_ nade of any of the lands in question, it follows that the alleged convey- 
ances of the State, if any such were made by it, could not invest-any such 
purchaser with any better or greater rights ‘han the Stateitself had to 
the land. Nor would the settlement, or other claims of the State's: - 
grantees, prior to such selection, add any force or validity whatever to. 
the claims of the State, or her grantees, State of California *. evoy: 
0? L. D,, 189-141) ; Tonner. v. O'Neill (on review) (15 L. D., 559). . 
- The State having waived its right to claim anything andét the saiee: 
tions, by absolutely withdrawing them before any right, to the lands : 


embraced , therein .had attached, it is clear that its embryo grantees - 


acquired no rights. Their rights were entirely dependent wpon the © 
rights of the State, which must have existed before such rights could 


be. transferred by it to another. The State’s rights never attached, ~ 
and its elaim to assert any right-under the applications to select was | 
- waived’ by the governor’s withdrawal of the lsts. ~The appeal of the 


_ State’s alleged transferees is therefore dismissed. , 


ee, as 


—_ PIMBED Rt AND STONE ACT—CHARACTER Or LAND. : = / 
GIBSON vy “SMITH. 


The word “timber” as used in the act of June. 3, 4878, refers to such. trees as are’ a 
valuable for commer cial PUEHOBeE, and does not include trees that are valuable 
only as. cor ad wood. | 


, Seeretara y Sinith to ihe Cointneiioner of the. 5 Gioner col Land ofe, March 
Coe Se 4 7 a1, 1894. ne: | (BE. M. R.).- 


This case sangelves the NE. 3 4 of the SW. 1 of ne 31, T. 14 N,, R. 
5 W., M.D. M. .. Marysville land district, Califor nia, | 
The record shows that on November 20, 1891, J ohn Smith made ail 
cation to a as timber land under the act. of J une 3, (187 8, the E. 
‘4 of the SW. 2 » Sec. 31, T. 14, N., R56 W. | 7 | 
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On December 14, 1891, Andrew A. Gibson made. homestead entey rye 


lots 2 and 3, and the SE. 1. of the N. Wd 4 and the NE. 4 f of the SW. 4 
. See. 31, T. 14 N,, Rk, oO W,. | 


Fepriary: 5, 1892, John Smith supine: rae as reqaitea by 1a 
‘in support of his application to pur chase, and, on the same day, Andrew 
. A. Gibson filed his corroborated affidavit in eae after Setting forth 
his qualifications to. make homestead entry, he alleged in substance » 
that the land was not timber: land but was » operly ein to home- 
stead entry. = 

The case came up ‘for trial iamediataly, and,. on Mar ch 10, 1892 the 
local officers rendered their decision wherein. they held chat Smith’s 
application to aay should oe held Subject to the final pepo of 
Gibson. 

~ On April 23, 1892, Gibson filed his appeal sontendin g that. the case 
. should have been decided: in his favor without reser vations. | 
Your office decision of August 9, 1892, reversed the holding of the — 
register and receiver, and. held that ine homestead entry of Gibson _ 
2 should be canceled as to. the NE. 4 of the SW. 4 of said section. y 
_* On September. 24, 1892, the homestead claimant appraled to the 

Department. | | _ 
~The evidence shows that on the ck acres in issue, hens are oie _ 
7 seventy- five to one hundred cords of wood. Section one, of the act of — 
June 3, 1878, providing for the sale and purchase of timber. and stone = 
lands, is as follows: 


That survey ed public lands of the United States nee the States rT. California, 
nae Ona: and Nevada, and in Washington Territory, not included within military, 

Indian, or other reservations of the. United States, valuable chiefly for timber, but . 
unfit for cultivation, and which have not been offered at public sale according to 
law, may be sold to citizens of the United States, or persons who have declared their | 
intention to become such, in quantities not exceeding one hundred and sixty acres 
to any one person or association of persons, at the minimum price of two dollars and 

fifty cents per acre; and lands valuable ee for stone. may be oe on the same. | 
' terms as timber eerre | - | | 


In the case of the Gated States U. ‘Budd 14d U. 8. Rees page 
154), Justice Brewer in. ‘delivering the ee of the court says—in 
speaking of thie Case then at bar— , : 


If it be suggested that this dense forest might be cleared off and then ie land 
become suitable for cultivation, the reply i is, that the statute does not. contemplate 
- what may be, but what is. Lands are not excluded. by the scope of the act because 
in the future, by large expenditures of money: and labor, they may be rendered suit- ; 
able for cultivation. It is enough that at the time of the: purchase they are not, in 
their then condition, fit therefor. The statute does not refer to the pr obabilities of 

' the future, but to the facts of the. present. Many rocky. ‘hill slopes or stony fields 
--in New England have been, by patient years of gathering up and removing the ~ 
: stones, made fair farming land; but surely no one before the commencement of these 


~ labors would have called them fit for cultivation. © We do not mean that the mere 


existence of timber on land brings it within the scope of the act. The significant. |, 
word i in the statute. is “chiefly. ” Trees BrOmgne Ol a tract may be so few in num- 


t 
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: hen or 50 small in size as to be easily sleened otf, or not seriously to affect its- present 


| and general fitness for cultivation. So,.on the other hand, where a tractis mainly 


covered with a dense forest,:there may be small openings scattered through it sus- - 
_ ceptible of cultivation, The chief value of the land must be its timber, and that 
' timber must be so extensive and. so dense as to render the trdet as o whole, in its 


ag present state, substantially unfit fox cultivation, ' 


The question there deter mined by the court was that the land in its : 
present condition was the determining factor as to whether it came — 
within the act, and not what its condition would. be, were neue TUM DGE . 
removed. | = 

But the case there decided was one where the timber was s dense, and a 
the trees of large size. | 

The language used in the act is ‘valuable ay for timber ” not 

valuable chiefly for “‘ wood.” The act intended to cover those lands 
upon which the timber growing, at the time of the sale, was so dense 
and of such character as to make the timber valuable in the way of 
lumber and for commercial purposes. The facts in this case show that 
the trees growing upon the tract were valuable chiefly as wood to be 
used as fuel and. not as beams or lumber, for the use of commerce. 
_ Itis therefore held that in the act of June 3, 1878; providing for the | 
sale of timber and stone lands in certain States, the word “ timber” 
therein used, referred to. such trees as were valuable for commercial 
purposes, and did not extend to trees that were vamuenie oo as cord 
wood, — | 

It thus follows that the decision appealed from, was in error, and the 
same is hereby reversed, and the homestead entr y of Andr ew A. _Gib- ) 
son will be allowed to remain intact. 


HOMESTEAD ENTRY—ALIENATION. 9 


SMITH v. KERR. 


A deed of land embraced in.a homestead entry executed prior‘to final proof by the | 
| entryman, in anticipation of death and for the purpose of securing the land to. 
his children, will not be treated as an alienation that will defeat ane even of the | 
homesteader. 


Secretary Srvtth to the Coniiianione: (of the General Land Office, Maree 
{J 1. H.) pO 84, 1894. ee (: Ww. BP.) 


The attorney for William A. Smith has filed a . motion for rehearing. 
| of the departmental decision, dated August 17, 1893 (unreported) in | 
the case of said Smith against Thomas Kerr, tao Kerr’s home- 
‘stead entry for the NE. $ of Sec. 4, T. 24S., BR. 28 E,, Visalia land - 
district, California. | pk a 
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‘The newly discovered evidence consists in‘a deed from, Kert to ote es be 


hovered James Vereker, by which the land in dispute is conveyed to _ 


 gaid Vereker abaoluvelys and the: record of the final | ds of the said. _ 
-- Pah Kerr. | 8 | 


The affidavit of potest alleges that cae had abandoned the Thad 
: and changed his residence therefrom for more than six months. imme- 


; diately prior to the date of contest, and that he had not complied with : 7 


. the law in settling upon and cultivating the same. 7 ; 
Kerr has filed counter-affidavits, by which it appears. that the deed . 


to Father Vereker was intended as a deed of trust for the children of —— 


‘ - Kerr, in case of his death, and was intended to take effect only after : 


78 _his death... 


Kerr was an inmate of the city and county hospital a fsa Fr ancisco, " 
California, at the time of the execution of the deed, the 23d of Septem- — 
ber, 1890, and was very ill, too ill to write his name, He swears that 


| ne deed “ was not a conveyance in the nature of a sale or mortgage, | 


but in the nature of a will.” He is corroborated by Father Vereker, — 
who swears that the pr oper ty was conveyed to him ‘in trust for the — 


_ ghildren of the said Thomas Kerr, arid for no other purpose whatsoever, _ 

and said deed being made in anticipation of dedth of said Thomas Kerr.” — 

_ .. It also appears by Kerr’s affidavit that the land has been | Feconveyed Ge es 
“Ss, to. him by Father Vereker. 


Iam therefore of opinion that the conveyance ot ihe aan to Ver eker | 


- . . was not a sale, or alienation of the lan d, within the meaning of the home- 


stead law, and consequently is not. prool of abandonment. The entry 


gould not be successfully contested on the ground that the deed was 


an alienation of the land prior to final proof, the counter- affidavits show- 


 ing-clearly that the conveyance of the claim to Vereker was only an 


_ apparent violation of the Jaw, with no intention to sell or alienate the — 


: cf claim,. and. L ain of opinion that Kerr’s conduct showed no want of good | : a 
oo faith, and if a violation of the latter, was not a violation of the spirit a Te 
nee of the law.: 


For the ® reakons above given the motion isdenied. = 


DAVID SAMPSON. 


“Motion for review of depar itnental decision of May 1, 1898, 16 L. D. * _ 


ee : 407, comes by Secretary Smith, March 21, 1894. 
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2 : 9 _ | | 
FLORIDA Ry. ‘AND 2 NAVIGATION Co. v. DELBRIDGE. 


"Motion for review of departmental decision of April 13, 1889, 8 3 LL. Dig 4 
410, sustained by Seer etary Smith March 21, 1894, on authority of the. 
ruling in the case of said company against Channeey I, Hawley, 

181. D., 236. | | | 


PRACTICE—EVIDENCE—DECISIONS OF ear OFFICERS. . 


Hunt w GARLAND. 


‘In all cases whee the testimony submitted i is not taken in the presence of the lost | | 


officers that fact should be distinctly shown by the record, as the value of their — 
finding of facts is largely dependent upon their epee rae to observe the; 
_ appearance and: ceeener of the witnesses. | ae 


Secretary. Smith to a Commissioner oft the General. cana Office, March 
(J. I, H.) =e Te, 2, 1894. _- 3 | a J. 0.) 


The land involved | in ‘this controversy: is the SW. 4 + of Seo. 2 2, T. 15. 
N., BR. 3 W. , Guthrie, Oklahoma, land district. aes | 
. The record in this case shows that Charles W. Garland filed wsldiere 

declaratory statement for said. tract April 25, 1889, and on June 20 fol- 
lowing made homestead ‘entry. — Meantime, and on May 13, Charles B.. 


. Hunt also made homestead entry of said tract. ss, 


On July 16, following Hunt filed an affidavit of contest which, together 
with an amended affidavit filed on bane day of the hearing, alleges his. 
“prior settlement. 

Your office, by letter of Ja anuary 21, 1890, held Hutt’s tie y for can- 
cellation, because of. conflict with Garland’s. entry made under his. 


previous filing. Hunt protested against this; Garland also protested : 


against any modification of your said office pier Subsequently, how- 
- ever, all further action was suspended until the contest was disposed. of, 


A hearing, purporting to have been held before the local officers, was. ‘ a 


had September 18, 1890, at which time the parties ap peared, The find- 
ings ‘of fact of. the local officers is, in full, as follows— 


We find from the evidence i in this case that contestant Charles B. Hunt arrived at 
Seward, -O.'T., on the first passenger train going south, at about 2:40 o’clock P. M., 
April 22, 1989. “That he left the train while it was yet in motion and ruuning at. aa 
tate of from twélve to eighteen miles per hour at. near the north.end of the switch. | 
track at said station of Seward and within a few yards. of the south line of the tract — 
of land in controversy. That he ran immediately upon said land and initiated a. 


settlement by sticking in the ground a small representation of the American flag. | - 
which act was. closely followed by others of a similar character calculated to give 


notice of the selection of the same as a homestead and that said acts were followed — 
by actual and continuous occupancy and residence and improvement and cultivation. ’. 
sufficient to constitute a valid settlement under the homestead laws. We also find 
‘that the. inceptive act of selection and settlement so made by him was prior in point 
of time to that of any other person now claiming said land as a homestead. | 
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| They tl thererore scone the cancella tion of Garland’s ent v and: 
that Hunt’s remain intact. Garland appealed, and your office, by letter 
of April 2, 1892, affirmed their judgment. In doing so your office decis- 
jon qnoted the pooee language from the judgment of the local officers, - 


| and then, in a few words, without discussing the testimony at all, save 


| to. very briefly state a peaclision therefrom, approyed vhetr findings, _ 
evidently for the reason, as Stated, that— : 
‘The record i is burdened with much that is eeelegaitt and faingtenal: and it is dif: 7 


| ficult to determine in whose favor the preponderance of evidence rests. a 
In such cases it is the established rule to sustain the decision of the local officara,: 


‘who had the advantage of judging the personality of the several witnesses who a a 


tified before them. 


A motion for « review of this decaian was filed, and, on Seaguat 9, aa 
1892, your office overruled the same, without sdverting to the facts at - 
: a The following language was used in passing upon this motion: 


In. cases. where the evidence is conflicting aad so.evenly balanced as to make. it. 


2 iat to render an equitable decision based on the mere reading of the evidence, | 


“itis the practice of this office to give great weight. to the joint decisions of the local - 
‘ officers before whom the testimony was taken, and who had the- opportunity to ° 
| observe the. manner and bearing of the witnesses when giving their testimony. This 
| practice was followed in the case under consideration, and decision rendered, affirm- _ 
ing yours, end I find nothing 1 in said ruling whieh warrants the sixth specification Be 
of error, 


- Garland’ again appealed, assigning numerous - errors, all of ene 
however, are addressed to the findings of fact, except the first, by — 


a - which it is alleged that it was error to give undue weight to the decis- 


ion of the local officers, by reason of the fact that the ee was 

not taken before them, as it purports to have been. | 
“Subsequent to the filing of the appeal, Garland preseuted a ashton: . 

— supported by his affidavit, to require the local officers to certify to the. _ 


| ie Department whether or ae they or either of them were present while | 


the witnesses were being examined, and whether or not: the register 


“ read the testimony at all after it was reduced to writing. 


In his affidavit it is shown that by agreement of the! parties tie 

evidence was taken in aroom apart from the land office, by a type- 
writer, the witnesses having been sworn before the régister and 
receiver. The record does not contain this stipulation, nor is there — 


anything in it that would indicate such a course of proceedings. ‘The Se 


stipulation, however, is not denied by counsel for Hunt. | 

| ~The motion is pefuded for the reason that it appears. s that the testi- _ 
-. mony was thus taken by stipulation; hence the defendant cannot. now 
_.. be heard to complain. But I think the practice of allowing the testi: - 


mony to come up here purporting to. have been taken before the local ~ 


officers, when, as a matter of fact, it was not, is a reprehensible one, 
and should not be tolerated. When a record comes up from the local 


eo office, and the testimony purports to have been taken before the regis- 


ter and pecAN et, their findings of fact have mays been accepted and 
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| adopted teens ‘icauly wrong. This doctrine 1S SO mall settled a it : . : 
needs -no citation of authorities to support it, and in your said office 


decision and on the motion for review Ga above, the reason for the. 


—. rale is clearly expressed. The force of this reasoning: is broken, how- 
ever, where it -is ascertained that the local officers did not have the 


opportunity of observing the demeanor of the witnesses when upon the 
stand, and under such circumstances their judgment is not entitled to — 


the weight it would have if the evidence had been taken in their pres- __ : 


ence. Furthermore, I think,in fairness to the litigants, and the Depart- 
| ment as well, the record in every case where the testimony is not taken. — 
before tlie geal officers, that fact should be distinctly shown. . The pre- 
sumption is, naturally, that where there is no showing to the contrary, .. 


the testimony was taken before the register and receiver, and proper > 


weight is given, under the rulings of the Department, to their findings 

of fact and recommendations. But it will readily be conceded that. if 
they are not present ¢ at the taking of the testimony, your office or the 
Department could not place that reliance on ‘ther judgment that it 
would otherwise be entitled to. 


pS | ae Krr CH 2. (GRIFFIN. ET AL. 


Motion for review of deoartuiental decision of August 47, 1893, 17 
L. D., 180, denied by Secretary Smith; March 21, 1894, 


; RAILROAD GRANT—AD JUSTMENT—MOIETY. 


- NorTHERN Pacrric R. R. Co. 


In tiie cape of vailroad g erants questions of moiety do not arise except i in the 
case of grants made by the same act for different lines of road that overlap, © 
The decision in the case of the Northern Pacific R. R. Co., AT L. D., 448, cited and 
construed. : 


- Secretary Smith to the Coitmtaene: of the General Land Orfiee Mar oh. 


GLH 8, 1894. 7 i Mae 


[iain ih redei pt Or your letter of Decombat 16.1808, in the matter or : 
the ‘application of the forfeiture declared by the | ae of Congress 


approved September 29, 1890 (26 Siat., 496), to the grant for the | — 


Northern nace Railr oad Company in the neighborhood of Portland, 
Oregon. _ : 
Phe original grant made by ae act of Congress, ‘oon et J ar a 
1864 (13 Stat. , 365),. Ee for a branch line beeminaune at Portland, 
Oregon. 
By the fee tia. of. May 31, 1870 (16 Stat., 378), this erant was. : 
made to apply to’ the line provided f for by the resolution. of ae 10, 


i 


j 
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1869. 16 Stat., 81 i which provided for an extension: of the Brack ia | 


= a from Portland: tO Puget Sound. Itis true that the resolution of May _ 


81, 1870 (supra), changed the branch line to the main line, and provided 


.. for a continuous line to Puget Sound. by way of Portland, but this. 


- Department has always held that there are two grants, and. that: the | 


grant from Portland north-was made by the resolution of May 31, 1870. 


- See Northern Pacific R. R. Co. v. McRae (6 L. D., , 700). 

| The line of the Northern Pacific R. R. Co, was constructed: froin. 
Portland. ‘north, but was unconstructed eastward from Portland to 
Watllula, Washington. 3 : 
~ The question as to the. eepaatioi ot the forfeited lends oni: the 
unforfeited, or those appertaining to. the constructed portion of the 
road, was considered: in departmental decision of December 24. 1890 
(11 L. D., 625), and it was held that the terminal. theretofore estab- 


lished at Pocanal upon the constructed road, properly separated. the — 


lands earned. by construction from those for feited. 


- In the matter of certain indemnity selections made by said company, -? 


| _ of land within the indemnity limits opposite the con structed road north — 
of Portland and also within the limits of the withdrawal on’ general: 


_ route for the unconstrueted. portion of the road east of Portland, it was — 


held in departmental decision of October 17, 1893 (17 L. D., 448), that: 


7 That por ‘tion of the Northern Pacific Railroad along the Columbia River, to which 
"these lands were granted, has never been constructed, while that portion from Port- 


land to Puget Sound has been. Had the lands selected been within the granted. 


limits of the last named road, or branch, the claim of the company, that they were ~ ~ 
opposite a constructed road, and hence not within thepurview of the forfeiture act, oe 


could be urged with much greater force. Being, however, within the granted lim- 
its of-a road which was not constructed, they were subject to the aot oF 1890, which. 
forfeited such lands to the United States. _ 
Granted lands are-not subject to indemnity selection, by the company to enieh 
they are granted, or by any other company. So long, _ therefore, as these lands 


remained within the limits of the unforfeited grant to what was expected to be the | ” 


‘main line of the Northern Pacific Railroad, they were not ‘subject. to. selection as 


indemnity lands ba yy what was expected to be a branch line of the same road. They 


remained within that grant until the passage of the forfeiture act of September 29, 
1890, and that act. expressly provided that no lands. forfeited thereby should inure 
to the benefit of a corporation to which Congress had previously granted lands. 
After quoting SO. much of said decision aS Is na eye given, 7 your letter 
states: 7 | 3 . . 


It appears from this Jang uage that the ‘ling of the company’s ead between Port- 
-jJand and Tacoma was treated as a branch line, and if that is: correct the action, of 
this office. in. making the restoration of the lands forfeited by the act of September 
' 29; 1890, was incorrect, as it did not restore’ the inoiety. within the overlap of the 
limite of this portion and the forfeited portion of the company’ Ss road, which: was 
declared forfeited by the sixth section of:said act. : 


But as this office is. of opinion that the company’s road between Por land and 
Tacoma, is not a branch line, nor has’ ib been expected to be since the resolution of | 


1870, but is, and since. then has been. a part of the main line, it is thought proper - 


_. before taking any steps looking to the restoration of said moiety, to ask instructions © anae 
In the premises. : ) i 2 4 
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"aan what ie been. said, it will be sect that this Department has 
already considered. the question as to the separation. of the forfeited 
from the unforfeited lands at Portland, Oregon, ‘in the matter of the — 


fe ‘grant for said Northern Pacific R. RB. Company. | > 


The expression “branch line” as used in the decision of October i 
1893, was in the sense of an extension of the original grant,.so as to 
isaneaish: the grants. N othing was involved in that case that could 


_- In anywise affect the restoration of lands under the forfeiture act, and 
it was not intended to disturb any previous adjudication made in the 


matter of said restoration. I fail. to find any warrant for your sug- 
gestion in the matter of a moiety of lands to: be restored 1 in the neigh- | 
borhood of Portland. eo 

Moieties are only applied to orants, made sg ite same eee ‘for ‘differ - 
ent lines of road, that overlap, but in this instance the grant for that 
portion of line to Portland is of. a different date from that appertaining | 
‘to the extension north of Portland, and no question of nee can . 
possibly apply. | ! | 

In this connection I ae add that there are cases ender before 
this Department for adjudication in which it is claimed thatother lands 
were forfeited than those restoredin Clarke Co., Washington, but action - 
upon these cases has been suspended to await the decision of. the 
supreme court in the case of the United States against the Northern 
Pacific Railroad. Company, et al., recently decided, bat a copy of the 
decision has not yet been eeceiced. | 

Further. instructions in. the matter at this ‘time are, however, | 


unnecessary. 


‘PRAC TICE-REHEARIN G— EWLY DISCOVERED EVIDENCE. 


Dovenry v, , DAWSON. 


f ™ 


hk rehearing o will not be granted on ie ovound of newly discovered epldenca. compe- 
tent only to support a charge laid iv the contest affidavit on which ‘no ev idence 
was offered at the neering: ‘8 


Secretar y Smith to the Commissioner oft the General Land Ofce, March ‘ 
GLB) | 21,1894, (GB. G.) - 


- Under date of June 24, 1893, the Department jade 4 decision 
| (unreported) involving title to the SH. 4 of See. 25, T.18N., B.3 W., 
Guthrie land district, Oklahoma Territory. 

Alice E. Dawsou made homestead entry for the ti act eal 26, 1889. 
May 29, following, E. J. Dough ty filed his affidavit of contest, Moen 

‘That the said Alice E. Dawson is not a qualifi ed éntryman under the act of Con- 
ress approved March 2, 1889; that she never made actual settlement on said land, 
and has made no improvements; that the affiant settled on said land on April 29: 
1889, after the hour of 12m; that such settlement was made in good faith, with a 
view to claiming said land as his homestead, and that his said settlement was made 
prior to the time defendant made her homestead. entry for the land. ; oS 


Oe 13———17 
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a. heating Was nad. at the local once The regis a ad receiver 
found: in favor of the entryman Alice E. Danson. : Contestant appealed, | 
“and your office. concurred in the opinion of the local officers, and on — 
further appeal to the Departments the judgment of ao ome was a 
affirmed. | 


More. ‘ian thirty — after’ notice: of pee tn ne deoisiot relied ie | 


herein, the contestant filed his motion: for” a reheanie based on the 3 
.. » ground. of newly discover ed evidence. » ee , ee 
... The alleged newly discovered evidingeiss in sapport of the first Hanes Baa 
in the contest affidavit, to wit: “That the said. Alice E. Dawson is not 
o.:" qualified entryman under the act of Congress: pepproved: March 2: e 
: 1889. ” s 


An examination of the eebord shows that: ie seni estan feierea® no < 


: evidence at the hearin g, tending to establish the. aforesaid charge, and, 
there is no rule of law that permits the ‘granting of a new trial on newly 


discovered. evidence competent only to. support an. issue on which no 
evidence was offered in the court below. tee See 


A new ‘trial will not be granted on the sround of newly discovered Geena ice, 
> ae SE at applies to a point directly drawn in question by the suit, but 


which. was so far abandoned at the trial, and in the prepar ation for it, by the losing 


party, that all inquiry for evidence apen that point was waived by him, Bee Hil- 


liard on New Trials, 492. 


The question of the qualifications of the entryman’ may properly 


arise as an issue between the entryman and the government on the 
_ offering of final proof, bat the Depar tinent will not permit a settler to 
_ be harassed with anew trial in the interest of a contestant, except ih 

accordance with well defined principles of law applicable thereto. 


Contestant’s motion for a poneet De herein 1 is | theretore denied. 


Ro 


RAILROAD GRANT—SELECTION- -ACT OF AUGUST 5, 1892. 


Sn, ‘PavL, MnnEarouis, “AND. Manrropa Ry. Coy 


7 The prior adverse right of a caw settlement defeats a selection’ under. the act of | 


bles 5, 1892, to the. extent of the lands that bay. pe entered ay the. bo wn set- — 
., tlers.under the land laws. . pia, fi? Spang. ys : | 


Secretar, yy. Smith. to the Commissioner of the Gducrat Land Office, Marek 
(J. Li HL) Gia at ane © 2 1894. ‘so. * |. 1 oF |B. W. ©.) | 


lam in deecint of your letter of March 5, 1894, forwarding for my 


approval clear list: No. 1, of selection made by the St. Paul, Minne- 
 apolis and Manitoba Railway Company under the act of August’ Dy. ee, 2 
1892 (27 Stat., 390), embracing one hundred. and oy acres oF land _— . 
situated in the Minot land district, North Dakota... 0 ree Re 
It appears that this township was surveyed in the field eas ie 
| August 28 and September 7, 1892; that the plat of survey was approved 
ar on. December 8, 1892, and that. the company: selected the land as an & 


| | 7 Tights 1 in the premises. 
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unsurveyed tract on December 20, 1392, before the approved plat had 
been filed in: the local office. 
The. township plat shows that there is a town located partly upon 
7 this and adjoining lands, and the field notes. state that the town con- 
| tains about one hundred and fifty people. ae 
- Under the act: of August 5, 1892 (supra), the lands oaaniee to saelees 
tion by the company are restricted to the non-mineral lands so clas- - 
_ sified at the time of the government survey, “ not reserved, and to which 
_ no adverse right or claim shall have attached or been initiated at the | 

time. of the making of: .such selection.” 3 

-Itis. apparent’ from what has-been stated. that prior to and at the 

| tine of the company’s selection adverse rights existed in the occupants 
_of this and the adjoining land, so far as embraced in the town settle- 
ment, to the extent of lands that might be entered by such. soeeuDAnts ‘ 
: under the land laws. a 

“The record shows prima facie a claim adverse to that of the company 
ante: dating its selection, and I am of the opinion that this list should 
not: be approved until it has been shown that such occupants have no 

mi must, therefore, refuse to approve the list as sabrited without 
further showing on the part of the company as to the rights of these 
adverse occupants shown to be mpou the land by the return ot the. 
surveyors. | | 

The list is herewith retur ned. for 7 your fur ther soucidaetion in con- 
= nection ‘with any showing that may be offered by the. company. 


MINING CLAIM—TOWNSITE ENTRY. 
DUFFY QUARTZ MINE. 


A mining claim is not leg gally ‘ ‘known to exist” from the ideation thereof if the 
poundarics: of the claim are not specifically marked on the ground and due 
 . notice of the location given. ae 
A townsite: patent can ‘not be successfully attacked on ‘the ground that it se bniees | 
land “known to be valuable for mineral,” if such land was not covered under . 
existing law by a valid mining claim or possession at the date of the town site 7 
| entry, or r then known to be valuable for the mineral contained therein. 


sat Secretary Smith to ‘the Commissioner of the General Land Office, March 
ae (J I. H.) ett 23, 1894. Ce LP) 


Repel 13, 1873, densa entry No. 4961 for the N. 4 of the NE. a and 
the N. fof the NW. 4 of Sec. 33, T. 3 N., B. 13-E., M.D. M., and other 


tracts, was made “G the: Stockton; California, aia office, by W. B. 


N Orman, judge of. the county. court of Calaveras. county, as trustee for 
the inhabitants of “Altaville, ont patent was. jenn thereon ay 20, 
18765. . fee 


of 
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7) ly 10, 1891, W, Mace: ae. Ki. Purdy offered’ for. filing er piinéral 
Application for the Dutfy Quartz mine, situate in the N. $ of the NE. 4 
of said section 33. Said application, because of conflict with said town 
site patent, was rejected by the local pee and the papers forwarded 

to your office, which, by letter of August 8, 8, 1891, ordered a hearing, to 
determine whether or not, at the date of the townsite entr ‘y, the 
ground covered by sald Duty Quartz mine—survey No. 3040—was 
~ known to be valuable for mineral,” with a view of instituting suit to 
vacate the townsite patent to the extent of the alleged conflict; Should 
“the question submitted, he decided in the affirmative. ee | 

On the hearing had October 15, 1891, the local office found that the | 
ground in question was known to - valuable for mineral since 1866. 

A rehearing was ordered by your ONCe: ‘ade held September 6, 1892, 
on the ground that the owners of lots 5, 7, and 38, block No, 1, ‘of said. 
townsite had not been notified of the ae Notice of the Hearing 7 
“was properly given, the owner of lot 5 made default, but the owner of 


lots 7.and 38 appeared and cross- examined thew itnesses of the mineral — 


7 ¢laimants. On the evidence adduced, the local office, on September 1: 14, 
A892, found aus before. : 
Thomas G. Peacl hy, the owner of lots 7 and 38, Spented from said 


decision to. your office, which refused: to ehtertant the appeal for the — | 


reason that this was not a coutroversy between parties but a hearing 


“ordered by the government for its own information, and that‘the.report - 


of the local office was not an actiov from which av appeal would he. 
‘Peachy took no action with reference to the refusal of your office to 


| -- entertain his appeal, and by letter “N” of August 5, 1893, your office 
So transmitted to this Department the record and papers in. the case, with 


the opinion expre ssed, that the mineral claimants had made out such a 


prima facie case, as would warrant the recommendation of suit. to set 


aside the patent for the townsite of Altaville, so far as it conflicted 
«with said Duffy: Quar tz mine, miner al sur vey. No. 3040, and oe one 
$0 recommended. 7 
Survey No. 3040 was made Febr uary a, sand 10, 1891, and was appr oved 
by the surveyor-general of California May 26, 1891. | 
If the tract covered by the mineral survey No. 3040. was known to be — 
‘valuable for gold, silver, cinnabar or copper, or to be covered by any 
valid mining ete or possession held under existing law, at the date 
‘of the townsite entr y, no title thereto was obtained under the townsite 
patent. | (Sec. 9392, Revised Statutes of. the United States; ; Deffeback | 
 w, Hawke, 115 U. 8., 392; Pikes Peak Lode, 10 L. D., 200; Pacific Slope 


a Lode, 12 L. D., 686; Cameron Lode, 13 L, D., 369.) 


| ‘The questions pr esenied for consideration are— 4 
1. Was the mineral claim known to exist, as alleged, peor to date of | 


_ . _ the townsite entry; and | 


a. Was it known to be eee i minerals of gold, ete,, at that 
ume: : ge Oe 7 | ot 
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A vein or lode may be said to be known to exist, when ite eeotion oa 


has been made under the law, and. its boundaries have been specifically 
marked on the surface, so as to be readily tr aced, and notice of the 
location is.recorded in the usual books of record within the district, 

although personal knowledge of the fact may not be possessed. by the 
applicant for a patent. . (Noyes v. Mantle, 127 U.S., 348.) 

Land may be said to’ be valuable for minerals, een minerals are: 
found in sufficient quantities to justify expenditures In. the. effort, to: 
extract them. (Deffeback v. Hawke, supra.) | : 

in this case the record. shows that in 1866 Duffy went. on the ‘claim 
in question. It had several years before that time been occupied by 
two men named Brown and Crins, who, after working it for a eres 
-abandoned it.. | 

Dutfy attempted to make a location of eat claim by setting up two 
Stakes, one at: each end of the tract he Was ‘seeking to locate, and 


_ posting a notice on each stake that he claimed from one stake to the 


other, and to the width of 300 feet. He says that the stakes were 


placed in the center of the quartz vein, but there is nothing in the — 


record showing that the notices so abated: That was all. he did, He 
did not mark the boundaries of said claim or location, * specifically on 
the surface, so as to be readily traced,” and no notice of said location 


“was recorded in the usual records.”, On August: 7,.1885, he made 


what he terms re-location of said claim; notice of this alleged re-loca- 
-tion was duly recorded August 10, 1885, This was nineteen years. 
after the. alleged location of said elaina and twelve years after the | 
townsite entry. Duffy admits that he does not know as a matter of . 
~ fact exactly how much land was included in his alleged location, as he — 
did not measure it; aud he does not know whether it was made in — 
accordance with mining rules as they then existed or not, as he > has 
forgotten what those rules were. 

The record does not show that the Eenicie applicant had any 
knowledge of said vein or claim at the time of the townsite entry or 
prior to patent. On the coutrary, he filed the required affidavit “that 
no known vein or lode existed within the limits of said towusite entry.’s 

Besides Duty, the witnesses ‘who testify are Bert Underhill, Edward _- 
I. Purdy, father of one of the present owners of tle mine, } Moses oa 

‘Foster, who sold lots 7 and 38 to Peachy, and William Mercer, one of 
the present owners of the mine. - These -men are all miners and pros- 
pectors. Duffy’s testimony, in addition to what. is indicated above, is: 
in substance that he worked said mine from 1866 to 1868; that he eope 4 
no account whatever of the amount of gold taken out Aur ing that.time 
by him; that he took out. $9,000 or $10,000, and adds, “T kept no run 
of it at all.” In1868 he sold, to a man by the name of Love, for $150, — 
this mine that had paid him $9,000 or $10,000 in two years. . Love 


_. owned it until 1871 or 1872, during which time it ¢ appears to have been 


abraeneelly abandoned, aS there is no competent evidence that Love’ | 


i 
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ae : worked” the mine ait all. He sold it to Duity for Hie. same pri ice. ie pave . be 


| : for it. Dutty Says he did lots of work up to and including 1873; that. a 
- 4 he kept no run at all ” of the value of gold taken out during that: time; 


-. then he says that he took $1,400 ont.of one vein at one time, and $3, 000 af 


| out of another, and states in general terms that it paid well. : & 
Underhill new of the existence of the quartz vein claimed by Duffy - 


. F before the. date of the townsite entry. But he says he took some -_ : 


quartz out of that vein and worked an arrastre, and that it did not 
pay. That he did a good deal of surface mining on the ridge where | 
_ this claim is located, and that after he worked the surface off, there was _ 
cs nothing there, and. that he was always of the opinion that the gold on 


: He that ridge came from the aD of it, and that was a he could make out oo 
— of it. . 


Pandy knew that Duffy worked the mine before the townsite eutiy, | 


we : and took gold out of it. 


Foster was a miner and prospector and the owner of tote 7 aiid 38, _ 


os alleged to be in:conflict with the claim, and bélieved that Duffy’s ‘claim: a 


-. took in a portion of those lots, and told Peachy, the present owner, so 


when he sold him 'the lots. -Foster knew that Duffy worked the latin? nee 


-. before the date of the townsite entry, and that there was a quartz 


vein there. This is all the evidence offered: as to the existence of the — 
vel: and the value of the output prior to the townsite: entry, 7 
Mercer is one of the present, owners of the mine, and testified that 
| the required amount of improvements had been ae on the claim prion 7 


ee ; : to application to enter. 


- It is further in evidence that wnat the survey of ‘pe toate was | 


ak. bold made, it was su egested to Dufty by Foster that he have his. claim 


a | | surveyed a and segreg ated from the townsite, but he declined or. neglected 
—. to do so. : 7 
: Itis fetta shown that the mining pees of Dutiy, eth the 7 


| exceptions of a little prospecting at various times, have been carried 


on outside the limits of lots 7 and 38, both before and. after the town- | 


site entry and patent. He stood by while the townsite: was making = _ 


| final proot, and interposed no protest to the issuance of a patent tor 
the tract occupied by his alleged-claim: - bee’ 
Will this state of tacts warrant this Department in i oacneaaine a 


#3 auit to set.aside the townsite patent because of conflict with. said alleged ie 


“mining claim? I think not. 

The. existence of the quartz mine within the limits of the townsite i is 
mot. disputed, But that said-vein was “known to exist,” within the 
| coutemplation of law, as laid down in the case of Noyes. ». Mantle, 
Supra, prior’ to the date of the townsite entry, the record absolutely — 


fails to show. This would necessarily preclude a ‘consideration of the | : 
Pm second proposition. But admitting the first pr oposition to be answered 


in the affirmative, the second proposition, as deflued ine paises v- 
a Hawke, supr Ot is ‘not SO. established. ugeet | Mads : 
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The statements of Daffy 2 as to the amount of. cole taken out: of said . 
vein, prior to the date of the townsite entry, are of. no value, for the 
reason that they are based on'no reliable data, and are preceded and 


followed. by. the statement that ‘he kept no.run of it at all,” showing 
. that he had no accurate. recollection concerning the matter, and that ~ 
said statements are mere assertions—absolute guess work. Besides, © 


the price for which he sold said mine, and repurchased it, is in ridicu-,: 


lous disproportion to the value of its alleged output. In connection with 


these facts, the abandonment of the claim by the original locators, 


_, Brown and Crings; the statement of Underhill that the working of tite 


quartz he took from this vein did not pay, and the practical abandon- 


ment of the claim by Love during the time he owned it, convinces me 


that it- was not known to be valuable for its minerals, within. the rule 


aS defined i in Deffeback v. Hawke, supra. 3 ee 
The alleged relocation of the claim on eae 7, 1885, the reposting” - 


_ of notices, ete., and the recor ding thereof, from whatever motive clone,. 
- cannot cause Duffy’s so-called rights to antedate the townsite. entry, 
but those rights, whatevér they may be, date from. that relocation. 


But this. was. iene after the township patent. In the case of Davis 


7 (Administrator) v. Weibold (189 U.8., 526), the supreme court say— 


In Deffeback v. Hawke, the mining. ee s rights antedated those of the occu- : a 


' pants under the. towi-site law, and wherever such is the case his rights will be | 


_. enforced ag ainst the pretentions of the town-site holder; but where the Jatter as — 
acquired his rights in advance of the discovery of any mines and the initiation of — 
proceedings for the acquisition of their title or Le his rights will be deemed. = 


superior to those of the mining claimant. 


For the reasons stated I think there was a failure to show that tne 


ground covered by the Duffy Quartz mine, survey No. 3040, was known. 


to be valuable. for mineral at the date of the townsite entry, and IT 


cannot concur in the recommendation of your office that suit be insti- 
tuted to set aside the townsite patent, because oS contlict with said _ 


alleged mineral claim. | | 
You will inform the local otfice of the conclusion reached, aad direct 


‘it to nouty the eae in interest. 


RIGHT OF WAX—RAILROADS_UNSURVEYED LANDS. 


‘NoRTHEern PACIFIC AND ‘Monrana R. R. Go, 


~The rale nao pted a in the circular of February 20, 1894, with respect, £6 right of way 


maps for canals and ditches over - unsurveyed lands: held ‘Spplicable to railroad 
Fight of way mie } v4 | cf Ao | 


Secretary Smith to the Commissioner of the General Land Office, March 


. L A) ee | BB, 1894, — <e a (FB WwW. 0.) 


iS am in. ane of your report of May 3. 1893, upon letter ‘on Ww: | 


K Mendenhall, resident attorney for the Notthen Pacific and Montana EN aoe 


oF -3 
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« Re R. Co., having in: view the modification: ‘of the circular appro oved: = 
March 1, 1892, 14 L. D.; 338, under the act of March 3, 1875 (1s Stat, 


- . ae gr anting the right of way to railroads over the public lands. 


| By the circular, the practice ther etofore prevailing of approving maps. 
showing t the location of railroads acre Oss: en lands, was discon- 
tinued. a 7 : ? | 
- As stated in said report oe it seems £0 be sanieiea: that oe neat filing : 
and approval no rights were acquir ed by the railroad companies. as. 
the act of, 1875 does not provide for the filing and approval of the same.’ 
It would appear, however, that the company desires that some infor- — 
mation shall be upou the records to apprise intending settlers and others | 
of its claimed rights under said act across the public lands. — 3 
In the circular approved February 2 2), 1894, 18 L. D., 168, under the - 
act of March 3, 1891 (26 Stat., 1095), governing the right. of way granted 
.for canals, ditches, and reservoirs across the publie lands it is stated. 


Canals, ditches, or reservoirs lying partly upon unsurveyed land.can be approved. | 
- if the application. and accompanying maps and papers: conform to these reg ulations | 


_ . but the approval will only relate to that portion traversing the survey ed. lands. 


Maps showing canals, ditches, or reservoirs wholly upon unsur veyed. lands" may | 
‘be received. and placed on. file in the General Land. Office and the local land office of* 
the district i in which the same occurs, for eeneral information, and the date of. filing 
-. will be noted thereon; but the same will not be submitted to nor approved by the 


Secretary of. the Tateriog as the act makes no provision for the approval of anybut 
maps showing the losauiowt in connection with the public surveys: The filingofsuch. | 
mays will not dispense with the filing of maps after the survey of the lands and. 
within the time limited in the-act granting the right of way, which map; uf in all 7 - 
= respects regular when filed, will receive the Secretary’ s approy al. : 


I can see no objection, to a like rule being applied. to raieoadé.: : me : 
You will so advise Mr. Mendenhall and be gover ued accordingly. 7 om 


“CONTRACT FOR SURVEY— APPRO PRIA’ r ION. 


Fort Tomas RESERVATION, | 
An unexpended balance of an. | appropriation, made - ‘specifically for how service of ®. 
particular fiscal year in the survey of abandoned military reservations, can not 
_ be used in payment of a. liability under a , contract awarded. after ne: expir ation 
of evae year. | . a | 7 . 


Seoretary. Smith to the Commissioner of the eotea. Tan Offtce, ‘Marek: 
(LB) : 98,1894. M. B.) 


Iam in aeteiet of ‘your letter of Nene 21, 1, 4893, transmitting 
contract and bond No. 33, dated November 6, 1893, ened into between 
the United States surveyor- -general for the Territory of Arizona, and . 
- Lorenzo D. Chillson, United States deputy: surveyor, for the completion — 
of the survey of the Fort Thomas military reservation, Arizona, which 
_ said reservation was transferred and turned over to this Department 

by, a of oe President, bearing date November 22, 1892, 
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earch it was ae eed to the public. domain, in conformity with an iat 
act of Congress approved J uly 5, 1884, relating to éc abandoned at 
 tiseless military reservations.” .. 

The act of March 3, 1893, (27 Stat., 592, 593), mialdnd cocaine annual 
appropriations for sandey ‘civil expenses of the government for. the 
fiscal year ending June 30,1894, and for other purposes, including, 
~~ inter alia, general and specific appropriations for the public surveys for 
said fiscal year is in words and figures as follows— 


“BOE surveys and resurveys ¢ of P Pape Tends two hundred thousand dollars. 


For necessary expenses of survey, appraisal, and sale, fd pay ag custodians, ‘of 
abandoned military reservations transferred to the control of the Secretary of the | 
Interior under the provisions of an act of Congress approved. July fifth, eighteen” 
hundred and eighty-four, including a custodian of the ruin of eines Grande, five | 
d thousand dollars; 3 | | 

In your said letter, relative to surveys under said contract, you say— 7 

I have, therefore, the honor to request that the proposed survey of the Fort 
Thomas military reservation in Arizona, be authorized ; liability $400, chargeable 1 to- 
the appropriation of $5,000. : . 


Your request is eranted, and yon are Hereby. authorized to approve | 
contract No. 33, in nee with the terms and provisions therein | 
contained, for the survey of the lands designated in said- contract, 
— Tiability created thereby een from . said aPPEOBEAUON of $5,000, 
above mentioned. 

In this counection you submit'an. inquiry, which, being substantially. 
formulated, is as follows— 

‘Whether the unexpended balance of $668 remaining from the appro- 
priation of $6,000 made specifically for the “necessary expenses of 
survey, appraisal, and sale, and pay of custodians of. abandoned mili- 
tary reservations, : . . . including acustodian of the ruin of Casa 
_ Grande,” as provided in act of August 5, 1892 (27 Stat., 370), and con- 
templated and authorized by the act of July 5, 1884, can be used for. 
payment of a liability under contract awarded after the expiration of 

that particular fiscal year. _ Li Tay 3 

In coneluding your said letter you further state— =, 
itis understood that these appropriations for the survey ‘of militar ¥ reservations, | 
being fora specific purpose, do not lapse into Treasury in the’ same manner and — 
. period as do the annual appropriations for public surveys and reslirveys. i 

The (letermination of those questions depend upon the condition as. 
to whether said appropriations specifically made for the objects desig- 
nated belong to the class known as “annual,” “permanent annual,” or 
‘permanent specific,” which fact must be ascertained from the intent 
of Congress making said appropriation, to be gathered from the words . 
of the act, and from other sources, as far as possible... | 


itis plainly evident from an examination of the act approved July re 


oD 1884. (23 Stat., 103), that a service of a continuous nature is contem- - 
_ plated, the expenses incident to the completion .of which must be 


i 
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“Yiquidated by ainda arisin o from one of the three aTaseee of. appropria. | 
tions known as annual, permanent annual, or permanent specific. oe ge 


_ ‘Since the— passage aad approval of the act of July 5, 1884, supra, i. - 
a little more than nine fiscal years have elapsed and during that time» 


huine acts making annual appropriations for “sundry civil expenses of — 
the government” for as many designated fiscal years, have been passed: 
by Congress and properly approved, and each one of said acts has. 
contained a specific appropriation for the service therein bei uae! | 

and as contemplated by said act of July 5, 1884. oa _ 
These appropriations were embodied in "ihigse portions of said acts: 
making provision for survey of the public lands, and were interjected 


between other paragraphs of aunual appropriations for current eXpeses, — 


- for such service, and made specifically for the service of the designated — 
- fiscal years, and like the appropriations for the survey generally of the 
_ public lands, varied from time to time in amount, as- occasion and the 
i necessities of the service might seem to require. ene tS, ods 
The extent and duration of the service which might arise 1) ‘the 


- fatnee under the provisions. of the act of July 5; 1884, could. not be ne | 


: sufficiently and so accurately ascertained or approximated as to be : 
: specially provided for by one permanent act of appropriation, and a 


series of appropriations embodied in the aunual appropriation bills for 


the service of each current fiscal year seemed to meet the requirement | 
of such service in the future far better than one single act of appro- . 
priation of a permanent specific character for the entire service. | 


That act gave you authority for the survey of a class of lands then 


in condition to be surveyed, and.also for the sury ey of other lands of | 
the same class, when thereafter they might reach the proper condition. : 
For the survey of these last an appropriation could. not be. epemanly : 
: made until the extent of the service was known. - a 
‘Passing upon the question of a proper disposition of ere of appro: | 


priations where there has been a series‘ of appropriations for a desig- _ : | 
nated service, pueney, General Cushing (7 Op., Att’y- we 1 oF holds | —_ 


~ that— 
| First, these acts bear testimony to ‘ie truth of the general joctine! that: although 7 


it shall happen in any case that each appropriation be annual only. in its ter ms, yet 
if there be a ser ies of appropriations applicable to a continuous service, then. those 


appropriations are to be treated as having a continuous relation. 


‘Second, it is patent.on the face of these acts that no question. need arise of possible a 


iratisfer to the surplus fund, bécause it is proper for the department (Tr easury), , in 

_ each successive year, to begin by expending any balance on hand of the appropria- | 
tion of the previons year, and thus to carry forward to the succeeding ; year pout ihe 

balance of the next preceding one. ~~ as | 


a The above evidently. refers to a class of annual ren which 
| have a continuous nature, respecting which it has been held that— | 


where the supplies or services appropriated for have a future continuing. nature and : 


# purpose, and a contract is made in’ the fiscal year for which the appropriation is~ 


made, ° the contract. may be extended even after that, yean, and the pee ties or ser-. -, 


am 


— 
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| _ vices fur nished « or rendered in pursuance ther eof may be paid for at any time within eg 
‘the two years limited by the act of June 20, 1874, (18 Stat. a after such fiscal year; 


(Comptroller’ s Decisions 2 Lawrence, 2d. Ed., 247,) 


For further and fuller authority upon this question, aad. appropria- 7 


.. tions and the. unexpended balances thereof generally, vide Opinions of | 


the Attorneys-General, Cushing (7 Op., 1); Akerman (13 Op., 289); 
Comptrollers’ decisions (5 Lawrence, 447; 6 Lawrence, 30). 
It has been held that where doubt priate as to what particular pines 


-.an appropriation belongs, in such event the title of the act making the ._ 


appropriation, though not. aS has much~ weight in ners the 
question. | | 
|The title of the act of Aug ast 5, 1892, u under which, with any shor. | 
_the appropriation of $6,000 is contained: and the title of the pr eceding 
acts and the one following it, ae provision for similar service ¥ 


relating to identical objects, is not conclusive, of itself; as to the char-_ ; 
~ acter of the appropriation, for the reason that the titles. of said acts 


cite the fact that the: appropriations are. for “ sundry civil expenses of 
the government ” for a designated fiscal year, ‘‘and for other purposes.” 

Notwithstanding the fact, however, that: the titles of those acts con- 
tained the words “and for. other purposes,” yet the appropriations con- 
tained therein were made for. the most part specifically, and almost - 
solely, for the expenses of the services of a fiscal year therein named. 

The appropriation macle for the stated. service, now under considera- 
tion, was preceded and followed. by a. class of appropriations annual in 
character, and coutained in an act mInaking appropriations for expenses 
of- stated services, specifically for that particular fiscal year, and the 
appropriations for similar ser vice especially designated in the annual 


~ appropriation bills, for some years past, were interjected between a 
class of appropriations for the service of those particular fiscal years. 


By the recognized rule of. construction deduced from the familiar , 


/y maxim, noscitur a sociis, it has been held that ‘the character of one ~- 
- appropriation may be ascertained from that of others made in the same 
— act, especially when made in the same form for similar service, and to 
be expended by the.same officers.” The entire series of appropriations 


which weré-based upon the act of July 5, 1884, supra, and preceded 
_ and followed, as stated, by appropriations, contained in the same acts, _ 
are ouly parts of one general system of appropriations for the survey — 
and disposal of the public doniain, and are to be construed in pari — 
materia—as belonging to the same class of appropri jations, and explan- 


atory of each other.. Where doubt remains respecting the class to 
which an appropriation belongs, the rule adhered to has been to resolve. . 


such doubt in favor of the cas known. as annual. That. rule was 
doubtless, to a large extent, founded upon the general policy of the 


- government, for many years past, requiriug disbursing officers to make a 
as early: and fr equent accountings for the public funds as possible. 


By the tests. herein applied. and authorities cited, At. is. clear to my | 
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mind that the appropriation of $6, 000 contained in tlie act of Angust 
Oy 1892, supra, is nothing more nor less than an. annual appropriation. | 

. made specifically for the service of that particular, fiscal year, the pre- | 
cise period of time at and during which the same cau be used or drawn 


against being regulated by. the canes ‘of section 00): - Revised" | 


= Statutes, as follo Ys 


All balances of appropriations ianeieds in’ the sania appropriation iiitis and 
made specifically for the service of any fise: ul year, and. remaining | unexpended at. 
the expiration of such fiscal year shill only be applied to the payme nt of expenses- 
- properly incurred during that: year, or to the fultiliment. of contracts proper lyimade 
within that, year; and balances not needed for such-purposes shall be earried to the 


surplus fuud.. This section, however, shall not apply ef appropriations known tele | 
permanent or indefinite vppropriations. ) . 


The amount of $668 being al. unexpended palance of an ‘appropristion 
made specifically for the service of the. fiscal year 1892-93, and not 


| coming within the exceptions of the above section cannot be used for’ 
a service rendered or for payment of liability under contr: act awarded 


after expiration of fiscal year for which. the appropriation was made, 


_and under act of June 20, 1874 (18 Stat., 110, section 5), must, after 


reinaining upon the books of the Treasury (a8 an unexpended. balance) 


for two years, be carried to the surplus rie) and vovered into the - 


Soeeuty | 
' The rule and usage is well wattle and fully resoguizai that any por- 


- tion of an appropriation of the class. known as “annual” and made 


specifically for the service of a designated fiscal year is. available, for | 
the expeuses of such service, for three years from the time said appro-. 
priation became available, where the liability. accrues under.a contract 


awarded during the year for which the appropriation. is made; or, in 
other words, the unexpended balance of any such appropriation may be 
.drawn against within two’ years from. the expiration of the fiscal year 

- for which the appropriation was made—provided a oe be pr operly. | 


made within such fiscal yeaks for such service. 


RIGHT OF WAY—RESERVOIR—LAKES AND RIVERS. 


. PRcos IRRIGATION AND IMPROVEMENT Co. 


- The departmental regulations of February 20, 1394, under certain gonditioney recog- 


i mige the right to appropriate natural lakes or rivers for reservoir a ae 


1 : Secretar Smith to the Commissioner of the dleneral Land Ofice, Marek | 


owe Secale eT 1B, 1804: 7 nr (BW. 0.) 


“With your office letter of } May 23, 1893, was forwarded a ‘motion filed — 


a behalf of the Pecos Irrigation sad Improvement Company for the * 
review of departmental decision of Nov ember 19, 1892 (15 | L. D.,,470),  _ 
| which refused to ove said company: S Maps. filed under a provisions | 


a 
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of the act of March 3, 1891 (20 Stat, 1095), iowine the location of’ - 
three reservoir sites, it being held that a ae 


_ A reservoir site cau not be Bequi ired by damming au river and Sveriowine the adjoin, — 
ing land. where ohe stream in amestion” carries a strong volume of water through all © 
seasons. te hiss 3 re 

In addition to said 1 maps. showing reservoir sites, two additional maps. 
were filed by said company showing its northern and southern canals. | 
Approval was withheld froin the maps showing the canals because of : 
“conflicting statements inthe application as to theirwidth and also — 
because the public lands were not designated upon the maps filed. 

With your letter of February 6, 1894, the maps and accompany ing 
papers showing the reservoir sites ave again transmitted for. consider- 
ation in connection with the company’s motion and in said letter it is— 
stated,-referring to the maps showing the location of the can als: “The 
maps ail field notes as amended. are still unsatisfactory and will be 
- returned to the company for correction.” Eo . 
The objection to said maps showing the ixeation of canals is one . 
merely of detail and © no question | is raised as to une action. taken i In the | 
| motion for review ; 
' As to the maps ‘filed showing the sites selected for reservoir purposes 
| your said letter of February 6, 1894, states— - . 


. “A re. examination ‘liscloses the fact that though the water ‘ines of hie reservoirs 
seem to have been surveyed with care, the representation on the maps-has been very: 
inaccurately drawn, and errors of several hundred feet in the position of the water — 
line with regard to the line of survey are to be found in many places. In other 
words the. map represents a water line very different from that shown by the field . 
notes, hence the approval-of the application would approve two considerably dif- 
- ferent water lines, and the local officers or intending settlers could not be sure | 
whether the water jine of the field notes or that of the map should control. 

The motion for review asks a reconsideration of the principles upon which the 
former decision as to the reservoirs was made, and should the department decide 
that such reservoirs as these may be approved, I would respectfully recommend that ~~ 
_ the approval of these maps be. withheld in order that. the maps. and field notes may 
be returned for correction-in the particulars noted, and in sever al other minor dis- 
agreements between the maps and fieli! notes. 


The regulations concerning Tight of w way for canals, ditches, and 
reservoirs over the public lands under the act of March 3, 1891 (sxpra), 
have recently been revised and were approved by me Febru ae 20, last : 
(18 L. D., 168). Therein it is held (paragraph No. 1):— | 


This act is evidently designed to.en courage the much needed work of constr ueting 
ditches, cavals, and reservoirs, in the arid por tion of the country by granting a right 
of way.over the public lands necessary to the maintenance and use of the same, 

‘The eighteenth section of theact in question provides that—‘ The pr: ivilege herein’ 
pT anted shall not be construed to interfere with the control of water for irrigation — 
and other purposes under authority of the respective States and Territories.’ | 
_. The control of the flow ‘and use of the water is therefore a matter exclusively under : 

State or Territorial control, the matter of administration within the jurisdiction 


of this Department being es to the ou oxo! of mane carrying the right HOE way: a 


‘over the public lands. : - | - , 
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7 In submitting Q ‘niaps for approval under this act; howev er, which i in any wise appro- | 
me “priate natur al sources of water supply, such as the damming of river or the appro- 
 priation of | lakes, such maps should be accompanied by proof that the plansand 
purpose of the projectors have been teguwarly submitted and approvedin:accordance 
. with the local laws or customs sie: the use of water in es State or ‘Tertitory a 

in which the same is located. ne : ‘ 

_ .No general rule can be adopted in raed to this matter. Each case must. rest a, 
upon the showing filed in support: thereof. aA | a 
. The previous holding of this Department, expressed. ; in. the ditedior ra aurersd: 7 
“March 21, 1892 (14 L. D., 338), as follows, viz.: ‘This act does not contemplate the 

| appropriation, for reservoir purposes, of natural lakes that are already the source of - 
—.. water supply, nor the damming: of rivers, so that. the adjacent country is. overflowed * 2 

, -is hereby over ruled and set aside. 7 


| This would. seem to overrule: the principles upon. which the previous = 
| action of this Department was predicated in refusing to. approve the / 
‘mnaps filed for reservoir purposes by this company and ‘said. decision, = 
 -in so fav as in conflict herewith is recalled and vacated and the maps 
Le forwarded with your letter of February 6, 1894, are herewith returned” ~ 
cw for yout further examination under the regulations recently approves a. 


R AILRO AD GRANT—ADJUSTMENT—ACT OF MARCH, 3, “1st. 
FLINT AND PERE MARQUETTE R. R. Co, 


A statement duenishied by the Geheekl Land Office as to the condition of a railr onde | 
grant with respect to its adjustment can not be regarded as the final adj ustment. — 
of a gra ant contemplated by the act of March.3, 1887, where subsequent. selections a 

on account said grant are certified, an a other selections remain unadjudicated. 
tis no defense to action under-the act of March 3, 1887, that: the: lands in question _ 
were certified in accordance-with-rulings of the Department: prevailing at the’ ~.. 
date of the certification, if such rulings are in conflict was the decisions of the - 
supreme court,. | - . ef eae 

| A rule to show cause why proceedings stonid not ‘be instituted for the récovery | of ms 

- title to lands erroneously certified on account of a railroad grant, will not be 
dissolved ona disclaimer of ‘interest filed by a successor to the. benefits of the z 
"grant who has pending selections thereunder. ; a ae 


—- | Besretsir, y Sm vith to the Concnieniones of ‘the ae al ‘Lend. Office, Marek . 
LE) BB 18H RW)” 


| eat have oad the answer made by fie Flint saa Pere Marquette | 
7: Railroad Company, to the rule served by your office to show cause why a 
ae certain lands, erroneously certified under the eT ant made by the act of - 
_. dune 3, 1856 (11 Stat., 21), should not be reconveyed to the United 
des: States as contemplated by the act of March 3, 1887 (24 Stat., 556), 
The lands involved are set forth in a list “A” accompanying your : 
3 eee and aggregate 21,761.61 acres, and were approved to the State’ —— 
... under the grant of 1856, for the benefit of the Flint and. Pere Marquette re 
.& ‘R. R. Co... in approved. list dated December 1, 1862. . a 
a. ‘They are within the primary limits of the aa and opposite the loca- 7 
-- tion shown pon the pang filed on August 18, 1857. ag 


DECISIONS. RELATING TO THE PUBLIC LANDS. i, eek 


ouE action In nolanas these lands to ave been ¢ err -oneously certified, _ 

rests upon ‘the ground that they were in.a state of reservation, both at oo 
the date of the act and of the definite location of the road, and were > 

. hence not in a condition to pass under said grant... - me 
The facts relative to said reservation, a as ee in ope letter, are as 

—follows:: a & 3% s os 


On May 16, 1855, a aa daiwa for indiae purposes. was uae ‘of Tans previously 
subject to entry (in contemplation of certain arrangements to be made with the 
Indians of Michigan), in pursuance of.an order: of the President, made upon the’ 
recommendation of the Commissioner of Indian Affairs (See Report Cominr. Ind. Af. 
1878, p. 253 & 254), and was of townships, 13, 14, 15-and 16.north of ranges 3, 4, 5 
and 6 W. (allin Isabella county ), and was made upon ‘‘the express condition that ° 
no peculiar or exclusive claim'to any of the lands so withdrawn, can be acquired by 
— said Indians, for, whose future benefit it is understood to be made, until after they 
shall by future legislation, be invested with the legal title thereto.” - 
By treaty of August 2, 1855, ratified June 21, 1856, it was stipulated that six 
adjoining townships. in pabe county, to He selected by the Indians, should be set 
. dpart for them. 


On April 14, 1859, the Cominiesiouex of Indian Affairs: reported. that the six : town- - Re 


ships allotted to the Indians under said treaty, had been selected, and that the other 
townships not needed for Indian purposes might be regarded. as a part of the public. | 
domain. The lands thus released. from the withdrawal for the Indians are the ones 
now in controversy, and it appears that they were never testored to the public 
-- domain, but, on December Ist, 1862, were listed and approved to ae State for the | 
a ‘benent of the company. 


This same order embraced lands within the limit of the grant made’. 
_ by the same act of June 3, 1856 (supra), for a railroad, the grant to aid _ 


in the construction of ayhich was conferred upon the Grand Rapid and. 


‘Indiana R. R. Company, and by my letter of October 17, 1893 (ITT. Dex. 
_ 420), it was held that said order sl the lands embraced therein 

from the grant to said company... — - : 
_ For the reasons therein given, l hold that the lands i in en were _ 
| erroneously certified for the pans of the Flint and Pere M larquette R. 

R. Company. 

— Inits answer the company Saaceically since the ‘correctness of 
this position, but claim: first, that thegrant can not be considered as. 
“unadjusted” within the meaning of the act of - March 3, 1887 (supra); | 
second, that the certifications were made after due consider ation and 
Ansision of the questien as to whether they were excepted from the 
grant, and consequently it was not inadvertently done, nor was it a 
_ there clerical error; third, the old corporation in whose favor the cer- 
tifications were made became embarrassed. and was unable to pay inter- 
est on its obligations, and a bill was filed in the United States circuit 


court for the eastern district of Michigan 1 in 1879, for the foreclosure i 


of its mortgages, resulting in a decree of sale made in August, 1880 | 
under which the creditors became the purchaser, and organized a new 


company under the old name; farther, that the old company, before | ‘ 


foreclosure, sold and disposed of every acre of land within the grant, | 
and should the title which was given by the old company before its — 
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aeaclation be now questioned the purehasers 0 of said lands wonld be 


_, the sufferers. Pao Fe be ee Sl is eee Era, 2.” ae Oo ig: A 


_ It is first nevessary to sanauler whetlier this grant can ‘pe properly - 


Ne considered as henna ” for if it call not, u0. suit should be recom- : 


‘mended. tS : x : 

It.is claimed that on. Mareh 29, 1365, Mr. ios: S. Wilson, a acting com- , 

— missioner of the General Land Office, addressed a letter to Morgan L. 
Drake, making a stateinent ot the condition of the a aunt in quosow 

being as follows: oe 4 ee ; 


- Acres. 








Total area éf Srented sections. mings t  ee iets Se ae he - bevaae ae 586, 208, To 

. Amount. of lands certified within the 6 miles limite. <2-.dvets2 208, 947. ot ig 
Amount of indemnity lands 15 miles limits.-......- teen Genes » 252, 478. 89 bu, 4.25, 90 
Indemnity deficiency | So tatee eee eeee aa senesede aa wiimote 1D, “402. 83 


I learn from inquiry at’ your office that: certifications were made. on. 


- ‘account of this grant subsequent to March 29, 1865, to the amount of: | 


426.56 acres, within the granted limits, and 736.91 acres” within the : 
indemnity fimits; that the last certifications were made October 19, | 


1879, . 


— Talso learn fag on May 30, 1881, ilectiene was ‘ade of 197. 30 acres 
by Wm. L. Webber, land agent of the Flint and Pere 1 eee R. R. 
~  Co., upon which, no. actin has been taken. a 
It would therefore appear that this grant: was not. adjusted in 1865, . 
- and that. it is Still open with pending selections. ae 
* Ag to the second ground of the answ er, it may be admitted that fie . 
certifications when made were, after due consideration and in accord- 
ance with the rulings: then prevailing, but the directions given in the | 
act of 1887, are that these grants shall be ee in 1 accordance with | 
the decisions of the supreme court. i. 
It is well settled by the decisions of that court. ‘that lands reser aL 


a at the date of the giant and of the date of definite location, do not pass 


under grants made to. aid in the construction. of railroads. Leaven- = 
~ worth, Lawrence and Galveston R. R. Co. ». United - States, 9 Uh, S.; 

733 ; Bardon v. Nor. Pace. BR. R., 148 U. S., 535. | : 

This defense was fully con sideréd ; in the case of the viinond and St. 
Peter BR. R. Co. (9 L. D., 649), wherein it was held that it is no defense 


to action under the act of Mareh 3, 1887 (supra), that the lands in. 


question were certified in accordance. with rulings | prevailing at the 
date of the cer tifications, if such T ning gs are in conflict with the oe 
| of the supreme court. | 

As to the final claim ae in the answer, I call. attention to the fact 


; . that the selections made in 1881, after the dissolution of the old ‘com- 


‘pany, “weremade by the same per son who LOW makes answer to the ze | 
in question, - s : a 


It is plain that: the new company Gains to ave saceesied to the: ald : = 


grant, for, as before stated, it has selections pending made thereunder; 


o ps 
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. farther, as it-has succeeded to the benefits derived from. the cane Ide 
ig not think this office would be justified in dissolving the rule upon its . 
disclaimer of. interest, but rather that demand should be made upon it 
as coutemplated by: the act of 1887, and its present answer might be’ 
made before the court in defense: of the proposed suit, and thus its” 
: pie Leen under purchase at the for eclosure : oe will be sadiaally | 
determined. : | 


It may be here stated that the act makes due provision for the pro- 


tection of bona fide purchasers of the company, and provides for dem and 
of the company for the government price of the lands. 


In the case of the Alabama and Chattanooga R. R. Co., the road was 


| sold under foreclosure proceedings and the lands were ¢, bought by the 
span State Land Company. a 


In the matter of the recovery of certain lands because Saneoaaig 4 
approved, demand was directed to. be made of said Land Company, and | 


it was held,— : 

as far as the a" eovernment is ‘concerned, it rtiiioes not whether the tracts thus erro-. 
neously sertified are found in the possession of the original grantee, or in the posses- 
sion of a'second or third grantee. Its duty under the commands of the adjustment 
act, is to take steps to compel the restoration thereof. ‘UL See. Alabama State Land 


Co. (14 L. D., 129), 


You will make the demand as : before directed and. at proper time 
report action taken. | 


SWA MP L AND—I ND EMNIT Y—WAIVER. 


‘Beene OF ILLINOIS. 


The State will be held to have waived its claim to a tract where the special scent of - 


the eovernment. notes the claim as abandoned in his report, and such action 
oppo. to have been i in accordance with the intention of the State ab the time. 


| “Seer "etary Smith to the Commissioner of the Gener cod Land Ofice, Mareh 
(1A) hoo © 6, 1894. (P. J. 0.) 


I Hage spreidened the sodeur of the State of Illinois, filed by Isaac. 
R. Hitt, as- “state. and county agent,” from your: office decision of 


“April 9, 1892, in the matter of the claim of the State for indemnity for 
certain alleg ‘ed. swamp and overflowed | Jands in oe Coen 


therein enumerated. | 
It. appears that the agent, of the State filed a claim: for certain iia 


for which cash indemnity was asked, under the provisions of the act of | 
Congress of March 2 "9 1855 (10 Stat., 634), and March 3, 1857 (11 Btat., : 
=a . 7 

In youw said office letter it is stated— | 

After eliminating such tracts as were within the six mile limits of the Illinois Cen- 


a tral Railroad ; those sold or disposed of prior to September 29, 1850; those already pat- 
4 14469—yor - | | 


18 . 
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we 


‘gated to the State asswamp-land and those sold or located subsequent to Mat ch 3, 1857, = 


the residue of the lands embraced in the claims filed by Mr. Hitt, was sent to Special — 7 
Agent H. A. Myers for examination in the field. -As a result of Agent Myers’ report: 


“2 and findings, which were approved by this office, cash. indemnity. on 5,735.21. acres, 


- amounting to $2 ,062. 4% was allowed November 20, 1882, and on Densabet 21, 1883, an 


additional payment on 600 cca cmonntng: to $120 was made. . Total allowances 
~ . $3,623.72. : 3 : 
—-In the report of pak My ers, the deoats Wesoribed below were classed as dry Jand 
and not of the character contemplated by the swamp-land act of September 28, 1850, 
and the claim for cash indemnity therefor should have been rejected when the adjust- 
nents were made. After each: one. of the tracts referred i Agent 1 My ers BLADES : 
 “¢Claim abandoned by the State. No pr oof offered.” | . 
In view, of the facts above recited the claim for cash indemnity to: the following 
| tracts is this day held for rejection, subject to appeal within sixty days. nee 
| The “state and county agent” appealed from. your. office decision: | 
assigning as error, “‘no waiver was filed or made by the state and county 
agent, and witnesses were not found a the time the ape agent made 
his investigation.” tg 
An examination of the report of the | ayant dated May. 22. 
1882 , discloses the fact that opposite each of the tracts claimed is this 
nei one “ Claim abandoned by State-— Dry — No pr oof.” In the 
light of this notation, it is ‘difficult: to under stand, in the absence of. 
any argument, what specific error appellant. complains of; but I think 
some light may be thrown on the action of the special acon by copies 
of letters I-find in the files. On April 14, 1880, Mr. Hitt, as ‘* state 
agent,” addressed the following letter to the Commissioner of the Gen- 
eral Land. Office— : e | ce 
“There are frequently tracts of. laid inoluded: in fie Liat of swamp-land. elections | 
from Illinois, which you have furnished your ‘special agent svith instructions to 
examine same, which I find after the list reaches Mr. Walker can not be proven tu 


be &. & O. (swamp. and. overflowed) within the meaning of the law and under your © 


“instructions. I therefore ask that you instruct your special agent tio: strike from his, 
- list such tracts of land as I may request it of him in writing, and thus save expense 
both to the State and general government. Please reply. at an early. date. a 


On April 19, followin g your pr edecessor sent the followimg letter to 
| the Peas a and on the same day forwarded. a ORY: of it to Mr. : 
 LTamin receipt of your letter of the ‘14th inst. seine me at ine State nee not 
wish to present proof on tracts, that are shown upon examination, not to be swamp 
“or overflowed within the meaning of the grant of 28th, Septembe er , 1850, and the State 
- agent desires to have such tract stricken from the lists. 9. <a 
Your instructions require you to report on all of the: tracts for which the State 
-elaims indemnity. You will therefore note opposite each tract, that upon examina- 
tion you find is not of the character contemplated by-the grant, not swamp or over-— 
| flowed as the case may be, and nese: add the State declines to. present proce, on this 


tract. 


It will thus be seen. that, while the Goimissiones did not. yvequire ies 
‘that the list of tracts that the State did not want to investigate, should 
be in writing, yet he did instruct him to make the notations that “the | 
_ State declined to present proof on this tract.” 1 think, therefore that 

it is ae to assume that the State did in this manner waive all its : 
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nants 6 the ee in controversy. It occurs to me ae this pr ‘esump- | 
tion may be indulged from the further fact that when the report was 


made upon the tracts determined to be within the meaning of the _ 


swamp-land grant of September 28, 1850 (4 Stat., 219), and settlement 
was made with the State for them, that the State did not then move in . 

_ the matter and seek to have fide further investigated that had been 
| rejected. It is true that. the State did not have formal notice of the 
rejection of these selections-at the time, but it is reasonable to suppose 
that it knew it nevertheless, and accepted the result as final. 


ie think IT am fully justified in saying that when the special agent 4 


was present and made the examination, that he was there for the -pur- 
pose of complying with the rules governing such investigations. (In- 
structions of August 12, 1878, 5 C, LO. e173.) By these instructions 
“he was. required to make. peneonel eearnaation of the tracts. After 
this was done he was required to give the State. thirty days notice of 
the time and place where testimony would be received touching. the 
character of the tracts. rejected by him. The report of the agent 1s 
that the State offered no proof. Now, if the State had an opportunity 
_ to prove these tracts swamp or overflowed, and neglected to do So, it 
will certainly not be allowed to come in at this late day and complain. 7 
- "There must be an end to'these matters sometime; but it can never | 
cone if the State or its. eee are to be poe to try the cases by 
piecemeal. . | 
_It will be obser ved fist this pr puendiae was had Gatere: the promul- 
: gation of the instructions of September 18, 1891 (13 L. D., 301), which _ 
require a waiver on the part of the State of all claims for indemnity | 
under the acts in. question, on account of the failure to secure title to : 
other swamp-lands if there be-such, in townships where the present- 
claims originate. It was not the practice of your office at that-time to — 


2 require formal written waiver on the part of the State, but to accept 


» the waiver of the State in accordance with the instructions of aD 19, 
— 1880. | pete 
Oe judgm ent : is ther efore atin med. 


as RAILROAD GRANT—ACT OF JUNE 22, 1874. | 
| SOUTHERN PACIFIC R. RB. Co. (ON REVIEW). 


The act of Tine 22, 1874, intended to confer upon gannoaa companies the right to - 
select any unappropriated, non-mineral lands, within the limits of their grants 
that were subject to entry and disposal under the general. land laws at the date 
of selection, in exchange for lands relinquished under the provisions of said act. 


; Seer ‘etary Smith to the Commissioner. of the General Land Office, March 
(J. LH.) a 7. 26, 1894. & wt | (i. EF. B.) 


On April 30, 1892,. the Department refused to appr ove list No. 3 of 


lands ue by the Southern Pacific Railroad Company, in lieu of — 


4 
xr 
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| teeth odd sections of land relinquished by. ie under: ie fier ene 
of the act of June. 22,1874 (18 Stat., 194), upon the ground that the 


Jands embr aced in said list were seg gregated or r should bave been segre- ine 


gated, as swamp lands. | Ss pe 
Upona motion for review of this deen: it was held that such ruling a 
was erroneous, but the action of the Department i in refusing to approve | 
said list. was sustained, upon the ground that the lands selected were 
even number ed sections within the granted limits of said road. — 
Since the decision of the supr emecourtin the case of the United States 
». the Missouri, Kansas and Texas. Railway: Company (141 U. S.,.358); 
the practice of the Department theretofore, in permitting selections to 
be made by railroad companies of the alternate reserved sections within 
the primary limits of their orants, ix liew of lan ds relinquished by the 
companies under the act of June 22, 1874, is held to be erroneous, and 
should be discontinued. (omthern pane poe Compeey 15 i. 


~ D., 460.) - 


| By this deeieiwn a different cone tac me was given to the act ‘of | 
June 22, 1874, from that which had uniformly obtained from the pas- i 
sage of the act until the date of said decision, ~~ c 
The Depar tment is now petitioned to reconsider said. nine. cade to | 
allow the company to be heard thereupon, as the question: was not. 
suggested in the original decision, but was presented for the first time 
in the. decision upon the motion for review. In view thereof, J have. 
entertained said petition, and, as the rights of all railroad companies 
7 having similar land grants are affected by said ‘decision, I have Der: 
mitted other companies to intervene and be heard upon this petition. — 
The act of June 22, 1874, supra, entitled “An act for the. reliet of 
settlers on railroad lands,” provides: | 


That in the adjustment of all railroad land grants, whether made dir ectly to any - 
railroad company or to any State for railroad purposes, if any of the lands.granted 
be found in the. possession of an actual settler whose entry or filing ¢ has been allowed 
under the pre-emption or homestead laws of the United States subsequent. to. the 
time at which, by the decision of the land office, the right of said road was declared 
to have attached to such lands, the grantees, upon a proper relinquishment of the 
lands so entered or filed for, shall be entitled to. select an equal quantity of other 
Jands in Hieu thereof from any of the public lands not mineral and within the limits. 
of the grant not other wise appropriated at the date of selection, to which they shall 
receive title the same as though originally granted. And any such entries or filings 
thus relieved from conflict may be perfected into complete. title as if such lands had 


. not been granted: Provided, ‘That nothing herein contained shall in any manner be 


so construed as to enlarge or. extend any grant to any such railroad or to extend to 
lands reserved in any land grant made for railr oad | pur poses: And pr ovided further, 


- That this act shall not be construed so as in any manner to confirm or legalize any 


decision or ruling of the. Interior Department under which lands have been certified 
. to any railroad company when such lands have been entered by a pre-emption or 
homestead settler after the location of the line of the road and prior to the noticeto 
the local land office of the withdrawal of such lands from market. | | 
, Under this act the Southern Pacific Railroad Company, whose grant - 
it is of the alternate sections S designated by odd. numbers, telinguished | 
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certain odd nunbered sections within the limits of its erant in favor of 
_ settlers, and selected i in lieu thereof an equal quantity of other lands 
within the primary limits of the grant, designated by even numbers, 

It is not questioned that the right of the railroad company to the lands 
relinquished had attached prior to the occupancy or entry by the set- 
tlers in whose favor said relinquishments were made, or that the selec- 
tions were not made in accordance with the practice then preyailing, 
bat said list of selections was ‘rejected, because it was held that under 
the authority of the decision of the supreme court in the case of United , 
States. v. Missouri, Kansas and Texas Railway Company, supra, the - 
alternate reserved sections within the limits of a railroad grant are not 
subject to selection under the act of June 22, 1874, for the reason that _ 
they are not public lands within the meaning of the Aen beine reserved 
by the grant—and such lands were eco a excepted from the opera- 
tion of the act of June 22, 1874, by the words “or to extend to lands 
Teserved in any land grant} made for railroad. purposes, a which, oceur 
in the proviso to said act. oo 
- A contemporauéous construction of a siatute by the Deparment 
charged with the duty of executing the law which has been uniformly 
and consistently maintained for eighteen years, under which vast prop- | 
erty interests have attached, should not be changed, unless itis clearly — 
shown to be erroneous. Such construction has been declared to be gen- 
erally the best construction. | - 

It gives the sense of the community as to the terms maile use of by the legisla- 
ture. If there is ambiguity in the language, the understanding of the application 
of it; when the statute first goes into operation, sanctioned by long acquiescence on 
the part of the legislative and judicial tribunals, is the strongest evidence that it 
has been rightly explained in pre actice. (Sutherland on Suabutory Construction, Sec. 
307.) | 
- In the seplieation of this rule to the. egos of the executive 
departments upon the construction of statutes, the supreme court, in 
the case of United States v. Philbrick, 120 U.58., 52, say: 


A contempor aneous construction by the officers upon w hom was imposed the duty ' 
of executing those statutes is entitled to great weight, and since it is not clear that: 
that construction was erroneous, it ought not now to be overruled. 

Hence, if it is not clearly shown that the construction given to the | 
act of June 22,1874, by the Department prior to the decision of Novei-_ 
ber 17, 1892, is clearly erroneous, it ought not to be changed by reason 
of any doubt that may arise from expressions used by the court of last 
resort in the construction of another statute. _ ; | 

The act of June 22, 1874, is a remedial statute, intended for the pro- | 
tection and relief of sattlers ou lauds granted to railroad companies. 
The relief contemplated by the act could not be afforded, except with 
_ the cousent and co-operation of therailroad companies. Hence, in order 
to afford this relief, it was necessary to authorize the railroad compa-_ 
nies, upon the filing of @ relinauishment of the lands granted, to select 
in lieu thereof an equal quantity of land from any of ele public lands. 
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ary the limits of the orant not Sthenwine appropriated. “That the 


. company should be entitled to lands equally valuable and accessible in- 


exchatge for the relinquished or surrendered lands is plainly. manifest . 


from the express language of the act, which is free’ from all ambiguity. : 


It expr essly declares that, if any of, the lands granted be found in the 


. possession of an actual settler, whose entry or filing has been allowed _ 


subsequent to the time when by the decision of the land office the rights 
of the road were declared to have attached, the’ grantee may, upon. a 
‘proper relinquishment of the land gr anted, be entitled to select an 


- equal quantity of other-lands in lieu thereof from any of the public 


lands, not mineral, within the limits of the grant, not otherwise SDPEO: 
| priated at the. date of selection. 

‘The limits of the erant include both the granted and indonuitg ee . 
its, and the term ‘public lands” includes all lands that are subject to. 
‘sale and disposal under the general laws. Hence, the broad and com-° | 


Pe prehensive language of the enacting clause would include all. lands 
e.2 within the limits of the grant, not otherivise appropriated, that were 
a subject. to sale and disposal by the United States at the date of selec- 

2, tion, unless the right of selection was restricted by. the proviso, and 
' there does not appear to bé any purpose or object to be subserved by ee 

| ; withholding from. selection any lands within the granted limits “not: 


appropriated and subject to disposal under the gener al land laws. 
| The express language of the enacting clause clearly indicatin g that 
' it was the purpose of the legislature to authorize an exchange of equiv- 


. alent. lands. for lands relinquished by the company, by selection from 
any of the unappr opriated public lands within the limits of the: grant, —- 


the proviso must be so construed as to effectuate that. intent and pur- | 
‘pose, , and not to. defeatit. 3 


‘To ascertain the true intent and meaning of the proviso, it aust be * 


- considered in its entirety and with reference to the pur pose of the act, 

| as expressed and indicated by the enacting clause. aS | 
A well established rule of construction is that ‘the aa aces 7 

tation and true meaning of a statute, on.a view of the enacting clause — 


' and. proviso, taken and construed together, is to prevail,” (Endlich on 
Interpretation, See, 185) and where a proviso “ follows and restricts an - 


enacting clause, general in its scope and language, it is to’ be strictly 
construed and limited to the objects fairly within its terms.” (Ibid. 
- Sec. 186; Sutherland on Statutory ae aa See. 223; ‘United a 
States v. ‘Dickson, 15 Pet., 141.) 7 

-Construed in the light of this authority, it is appar rent that fee pro- 


i viso was intended to operate solely as a limitation or restriction upon 
the right. of any raily oad.company to select other lands, in lieu of lands. 


-. Which had been reserved or excepted from the operation of: the grant, —_ 


and was not intended to qualify or in any manner restrict the right. of 
| the railroad. company as to the class of Jands from. which selection babs 


7 night’ be made, in lieu of lands a operly polindushed, 
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“The words snot aiieeaies appropriated at the. ate of selection, 7 
occurring in the body of the act, were intended to limit the operation . 


of the statute as to what lands.might be selected. Those words are 


sufficiently broad and comprehensive to operate as a restriction upon | 


the right to select any lands that were not free from claim or right. ab 


the date of selection, or which' had been specifically reserved by the 


| government for other purposes, and, as the enacting clause is general : 
in its scope and lang gnage, the proviso must he limited to! the object 
fairly within its terms. — | 


The sole object of the proviso was to prevent any sonsernction of the 
act by which the grant to any railroad company might be enlarged or. 
extended by the acquiring of additional lands, and the words “or to 


extend to lands reserved in any land oan made ‘for railroad pur- 
| poses,” 1 must be construed with reference to such general intent and 
purpose ¢ as expressed and indicated by the full text of the act. | 


This view is clearly sustained by reference to ‘the history | ,ot the 


times : and to the motives that prompted the passage of the act. 


‘It is needful j in the constr uction of all instruments to read them in view ofall the 


. surrounding: facts. To understand their purport and intended application, one 

-. should, as far as possible, be placed in a situation to see the subject from the _ | 

“maker’s standpoint and study his Janguage with that outlook. _ Statutes are no 
exception. . ; 


(Sutherland on Statutory Construction, Sec, 300) ; . 
In the case of Pratt v. Union Pacific Railroad Company ce v. S., 


; 48, ). the supreme court say: 


Buti in endeavoring to ascertain what the Con gTess of 1862 fivewaea: we must, as 


: far as possible, place ourselves in the light that Con gress enjoyed, look at things as 


they appearéd to it, and discover its purpose from the things as they appeared to it, 
and discover its purpose from the donguage used In connection with the attending o 
circumstances, : 


At the date of the passa ge of the. act it was . ect to Congress. and = ; 
~the Department’ that numerous settlements had. been made upon odd | 


sections within the limits of. railroad grants, subsequent to the time — 


when, by the decision of the Jand office, the right of the railroad comn- 
‘pany was declared to have attached. This was the datelof the filin; g 
and approval of the map of definite location in the General Land Office. 
The fact of such filing was not only unknown to the settler, but also to 
7 the local officers. In m any instances, long periods elapsed before notice _ 
of the filing of the map and withdr awal thereunder was received at. the 
local office, and hence settlers, in ignorance of the rights of the railroad 


companies, settled in good faith upon odd numbere d sections, the title — 


_. to which had vested in the company, and, in some instances, the local 
: officers had allowed entries upon the lands. The-condition of the set-_ 
tlers could not ‘be relieved, unless the railroad companies could be | 
~ Induced to relinquish their right to the granted i settled upon and. | 

_ té-take other land in lieu thereof. | 

With a view-to relieve the settler from his nee ‘conden Bie we 

| pa was drafted 1 in the one of the Commissioner of the: Gener al Land 


- 
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- Office, a and submitted to Congress with the séoomanennation that it: be 
passed. This draft, as subsequently amended, was passed as the act 
of June 22, 1874. Tr transmitting the draft of the bill to Senator nt Win- 


a : dom, the Commissioner, in a letter dated March 13, , 187 4., said: 


As an inducement to the companies to so relinquish, the sett to select sited lana 

. in lieu of those surrendered should be seeured to said companies. The selections 
might be allowed from the alternate government sections within the limits: of the. 
grant, not other wise appr opriated at the date of selection. 3 


~ In'a letter, dated March 23, 1874, to Hon. d. 7. Averill, ‘of the > House : 
of Peprosentanves 1 the Commissiondr, in n speaking g of the proposed bill, 
said: ae 


After careful study, and from Dy experience in the Sc anination of this class of 
" elaims, I am convinced that the only remedy which can be provided by law is one © 
depending upon, and authorizing the consent of parties to a settlement by which the ~ 
- rights and equities of both parties can be recognizéd, This may be done by offering 
an inducement to the railroad companies to relinquish the lands.: It seems to me they 
will, in most cases, gladly avail themselves of an opportunity to secure the good. 
will, and relieve the hardships of actual settlers along their routes, if they can at the 
‘same time receive their full compensation in kind for the tracts surrendered, by taking 
an equal amount fro om. the puphe lands of the. government j in. the same vicinity, ald, 
of equal value. ; 


The draft of the pill submitted by the AGoianiseon er contained only 
the enacting clause, and. appears to have been first amended in the. 
House. When it was put upon its passage in the Senate the mineral 
clause was first inserted as an amendment, oud) the following  Drogeed. : 
ings were had upon the bill: : : 


Mr, Hag er. The next amendment. is on page 9, line 20, after the word ‘ railroad, 4 


to insert “‘ or to.extend to lands reserved j in any land grant made for railroad pur- _ 


poses,” so as to read: | 7 , 

« That nothing herein con tained shall Min any 0 manner be so constr wed as to sane ge. 
the grant to any such railr oad, or to extend to Jan ds reserved i in any land erant made 
for railroad purposes. : : | 

Mr. Edmunds. I should like to have thine read ae sain and ee plained. 

The amendment was again reac. _s - ae ge 

Mr. Edmunds. What does that nioang 7 
2 Mr. Hager. I will state to the Senator that iu bie act eranting inna for the con- 
struction of the railroad from the Missouri River to the paca oe certain exemp- 
tions are made. ° : | 

These words are to be found in section 3 of that act granting “nie not aia: | 
reserved, or otherwise disposed of by the United States, and to which a pre-emption — 
or homestead claim may not have attached at the time the route of said road was 
definitely fixed.” The object is not to give new lands in place of those that were. 
reserved by section 3. With this provision, in case. they are entitled to new lands, — 
4 presume they srould be entitled to those. that are really exempted by the act itself. 
_ It is for the benefit of the country , for the benefit of the seromment and not tor “the | 
. benefit of the railroads, that I propose the amendment. > 
The amendment was agreed to. me 3 . 
“Mr. Edmunds. I aim. a little. shy about these bills, because J do not understand 
“them; but I will move to‘amend the bill by inserting after the word “‘enlarge” in 

line i9, the words “ or extend, ” and str iking out. os Wor d “the oa and inserting 
any,” so that it will read: : : 2 


f 
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That: agente herein contained shall in any manner be so construed as to enlarge | 
or extend any grant to said railroad. 
The bill, as amended, Was passed. . | 
In view of the clear and comprehensive statement by the Commis- 
-sioner of the General Land Office as to what lands might be selected 
by the company as an inducement to. the companies to relinquish the 
lands settled upon, can there be any possible doubt that the clear and — 
expressed purpose of the act was to allow the companies to select an’ 
equal quantity of lands “ from the alternate government sections within 
the limits of the grant, ” in lieu of those surrendered by the companies, 
“by taking an equal amount from the public lands of the government 
in the same vicinity and of equal-value.” _ 
And is it not equally clear that the words or to extend, to lands ; 


-. reserved in any land grant made for railroad purposes” were merely 


inserted to.make certain the purpose and object of the proviso, which 
was to prevent the grant from being enlarged or extended by. getting | 
new lands that were reserved by.the gr anting act? 

This purpose is so clearly expressed and defined by the author of the | 

amendment that it can not admit of any other construction. . 

It will be observed that the grant-to which he referred. makes no 
provision for indemnity for the sections of the designated numbers 
granted that were sold, reserved, or otheraise disposed of by the United 

| States, and to which a homestead claim. had attached at the date of 
definite location. If these sections could have formed the basis for the» 

right of selection, it would have enlarged and extended the grant, and, 
hence, the author of the amendment says: “The object is not to give * 
new Tans in place of. those that were reserved by section 3h With 
this provision, in case they are entitled to new lands, I presume they 
would be entitled to those that are really exempted by the act itself.” 
But conceding that the proviso was intended to. operate as a restric- 
tion upon the right to select lands reserved in any land grant made for 
railroad purposes, although unappropriated at. date of selection, it does. 
not follow that the decision of the supreme court in the case of Mis- 
sourl, Kansas and Texas Railway Company ». United States is author- 
ity for a denial of the right to select unappropriated, alternate sections _ 
_ within the limits of the grant, in lieu of granted sections relinguished 

_by the company under the provisions of the act. — 7 
Generally, grauts to railroad companies are of all the odd niimbered - 
sections within certain limits, not reserved, sold, granted or otherwise 
appropriated at date of definite location. Lands, falling within these 
conditions at the-date when the grant attaches, are excepted from its 
operation, and hence reserved out of it. The alternate sections, not: of 
designated numbers granted, are not included in the grant by.any terms, © 
and hence no words of reservation were necessary to except or reserve _ 
. them trom its operation. They remained the property of the United 
States, subject to disposal under the general Jand laws, and, although 
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. they. were praised’ in price to double | mininum, their character ¢ as publie : | 
lands was not changed, nor were they reserved in the sense that: that. 


word is commonly used in land grants. The enhanced value of such ~ 


lands was by reason of their proximity to the railroad, and it could not 

- have been contemplated. by Congress that the company would volun- a 
-_tarily relinquish lands of equal value with the alternate sections for 
‘single minimum lands in the indemnity limits. 


I think it is ther efore evident that the words ‘ Jan ls eee in any 
land. grant,” as used in the proviso, had reference solely to such sections. | 


of the designated numbers as were excepted from the operation of the 
grant, by reason of their condition at date of definite location. | The | 
decision of the supreme court in the case of Missouri, Karisas and Texas _ 

- Railway Company v. United States is not in condict with this. view. 


In that case a grant was made, in 1863, for the benefit of a railroad : 


company of every alternate section destenated by odd. numbers, for ten 


: aM of 
1 


‘sections in width on each side, and provided that the sections or parts. 


of sectious which by. such grant: shal! remain: to the United States, 


within ten miles on each side of said road (e (evel sections), shall not be = - 
sold for less than the double minimum price. 


By a subsequent. act, passed in 1866, agrant was made for the benefit 
of another company of every aireinate section. of land designated by ; 
odd numbers to the extent of five sections. per mile on each side of said 


-yoad, with the right to select from the public lands of the United States 
nearest to the sections above specified, as indemnity for. such of the 
» designated sections granted, as the United States may have ‘sold, e 

reserved or otherwise appropriated, or to which the right of pre- emp- 
_ tion or homestead had attached at date of definite location: _ - 


Provided, That any and all lands neietorone reserved to the United States 7 any - 


act of Congress or in other manner by competent authority, for the purpose of 


. aiding In any object of internal improvement, or other purposes whatever, be and. i 


the same are hereby reserved and excepted from the operation of this act. 


The routes of these two roads crossed each other, so that some of the - 


even numbered sections, within the primary limits of the first grant, 
| fell within the fademnity limits of the second. The question resented 
.to the court was, whether such sections were subject ‘to selection. by 
7 the, grantee under the second or later grant. The court held that such 
3 sections were reserved to the United States by the grant of 1863, and 
hence were not subject to selection under the later grant, for the reason 


that the grant of 1866 specifically excepted from its operations any and 


all lands that had been reserved to the United States by any act of — 

_ Congress, for the purpose of aiding in any object of internal improve: — 

—mnent, or other purpose whatever. In other words, the court held that 

a Such even numbered sections in the place limits were therefore referrrd 
- to in the second section of the act of. 1863 as ‘reserved sections’ that 
‘remain to the United States,” and such lands were by the plain lan- oe 

guage of the proviso excluded from the operation of. nes grant of 1866. 


DECISIONS RELATING TO THE ‘PUBLIC LANDS. — * 283 


“The act cuder consideration by the count in the « case above referred = 
_ to, Was a grant subject to strict construction, and the conclusion arrived. 
at by the court, as to the meaning of the words “lands reserved to the 
United States. . .. . for any purpose whatever,” found ample 
support in the express language of the act. On the contrary, the act | 
of. June 22, 1874, was a remedial statute, which should be— 
“construed liber ally, to car ry out the purpose of the enactment, suppress the mischief 
and advance’the remedy contemplated by the Legislature ; i. ¢., and this is all that. 
‘liberal construction consists in—they are to be construed ‘“ giving the words 
the largest, the fullest, and most extensive meaning of which they aresus- 
ceptible,’ ” The object of this sind of statutes being to cure a weakness in the oldlaw, 
to supply an oniission, to enforce a right, or to redress a wrong, it is but reasonable: 
to suppose that the Legislature intended to do so-as effectually, broadly and coni-- 
pletely, as the language. used, when understood in its most extensive peleniiealons 
would indicate. : 


(Endlich on the Interpr etation of - Statutes, § See 107. y _ 

It is apparent, as before stated, that the act of June 22, 1874, ititended 
to confer upon the railroad company the right. to select. any unappro- 
priated, non-mnineral lands within the limits of its grant that were sub- 
- ject to entry and disposal. under the general land laws at the date of 
selection, in exchange for lands relinquished under the provisions of 
‘the act, and therefore the words “lands reserved in any land grant” 
could not be construed to include the alternate, reserved sections in any 
: “grant, without defeating the clear intent and purpose of the act. 

~The decision of November 17,1892, so far as it holds that the alter- 
~ nate. sections within the limits of the grant are not subject to selection - 
~ under the act of June 22, 18 74, is therefore revoked, and youy will re- sub-_ 
a the. list for re- examination. > 3 


4 


INDIAN LANDS—ALLOTMENT-PATENT. 
DAVID LAv GHTON. 


The Depatement ‘has the sieht to sorneet rolls of Indian allottees wheriever . it: 
_ is clearly shown that a mistake has been made, and to correct a patent issued 
on an erroneous roll to make it correspond with the correction, atleast in cases. 
where the patent has not been delivered to any one claiming under it, or gone 
out of the possession of the Department. 
~The decision i in the case of Lizzie Sue, 15. D., 74, overruled. 


- Seoretar y Smith to the Commissioner of Indian A fairs, March 30, 1894. 
: | (W. ©. a ee . 


With your ister of September 6, 1893, you salmitted to this Depart- 
“ment for my views thereon a drau. ht of a letter to Messrs. Harrison . 
and Adams of Topeka, Kansas, in relation to the correction of a mis- 
take in a patent heretofore issued to David Laughton, deceased. 

'- It seems that on the list of allotments to Citizen Pottawatomie Indians. © 
under the provisions of the treaty of February 27, 1867, the name of: 
David Laughton appears as a deceased allottee and that patent was — 
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‘after wards issued in accordance with that list. ae is now 7 atited that. 
David Laughton is still living, that he is now carried on the roll of the - 
Citizen Pottawatomie Indians, and it is asked that ‘said list No. 3 be 
corrected in accordance with the facts arid that patent be issued to said 
Laughton asan original allottée. -~ ; 
In your letter to Laughton’ Ss attorneys, which is submitted for iy 
views thereon, ‘it is held that since the patent was issued in conformity 
with the record: it would not need change by this Department and the 
eases of Frank Sullivan (14 L. D..389) and Thaddeus McNulty (41. 
D. 534) are cited in support: of that conclusion. You express the opin- 
ion, however, that inasmuch as the habendum clause of the patent runs: 
** Unto the said David and to his heirs and assigns forever,”—thus 9 giv- 
ing Laughton the unconditional e simple title to the Jands—no cor- 
rection is necessary. 7 
While this may be true Set the eaten Gestuiies said Tawhion as . 


deceased, aud should be corrected if this Deparment: has authority, to - 


make ach correction. | : 

In addition to the authority Gited 1 by you, feed is the decision i in the 
case of Lizzie Stricker (15 L. D., 74) which is more like the case under 

consideration. There a patent was issued under the general allotment : 

act in the name of Lucy Stricker described as a Yankton Sioux Indian. 
_ It was afterwards shown that the name shonld have been Lizzie Stricker 


and your office recommended that said patent be canceled and a new 


issued i in the proper name. The matter was referred to the Assistant 
Attorney General for this Department, who held in his opinion that. 
the patent having issued in conformity with the record this Department. 
has no authority to cancel the same ard issue a new. one in the correct, 
name; and this opinion was adopted by the Department. | . 
ont conclusion that this Department would not grant the relief | 
asked for even were it shown that an error in the rolls existed is justi-. 
fied by the authorities.. I am not, however, satisfied that the rule 
announced by these decisions should. be followed i in this case. The roll 
. upon which this patent was issued was prepared by the officers of this 
Depar tment and not by the patentee. It would seem unjust to make. 
_ the allottee suffer for a mistake which he is not chargeable with, and 
which he could net prevent. : | 
This Department is: char ie with looking » afer and emia the 
interest of the-Indians in such matters:as this. The government. 
stands in a different relation to these people from that.which it sus- 
tains to others seeking to obtain title to a portion of the public domain, 
The Indians are recognized as unfit and incapable of protecting them- 
selves, and: therefore as entitled to demand that their interests shall 
be careftilly conserved ie this Department under whose care they have | 
been placed. | 3 . 7 
Under these circumstances it ‘seems: ie if not i a betr sai of the | 


# "trust, to say to the Indians it is true a mistake has ‘been made by which a 


se 
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a. you suffer but this Department will not correct that mistake for which it 


alone is responsible. Iam of the opinion that this Department has the 
authority, and that it is its imperative duty, to correct rolls of Indian | 
allottees whenever it is clearly shown that a mistake has been made, _ 
and-to correct a patent issued on the erroneous roll to make it corre-. 


- spond to the corrected one, at least in those cases where the patent has | + 


never, in fact, been delivered to anyone claiming uuaee it, or gone out 
of the possession of the Department. 

Holding these views, and believing. that tastieos denis iets cor- - 
rection. of these rolls, I hereby direct that David Laughton be called — 
upon to.furnish satisfactory proof of his! identity with the party 
attempted to be described on said rolls, and when that is furnished, 
you will cause said rolls to be corrected in accordance. with the facts. 
thus shown. After that the steps necessary to cancel the outstanding 
patent and issue a new one to correspond with such corrected rolls will. | 
be taken. To that end it will probably be necessary to know whether 
the old patent has gone out of the possession of the Department and if 
‘so to whom it was delivered and the facts as to who is and has penne in . 
‘possession of the land. 7 
The decision in the case of Lizzie Stricker (15 L. D., 74) is her reby over- 
ruled, so far as it conflicts with the views herein expressed. . | 


DISTRICT OF COLUMBIA—JOINT RESOLUTION, FEBRUARY re 18389. 


RE GULATIONS. 


Secretary. Smith to the Commissioner of the Core ab Land Office, March 
(SELB) 81, 1894.0 ST) 


By letter « E u of March 6, 1890, your office transmitted to this Depart- 
ment a copy of. the ‘ Regulations of August, 1839, for carrying into 
| effect & joint resolution of Congress approvéd February. 16, 1839, direct-_ 
ing the manner in which certain laws of the District of Colinbia shall 
be executed,” said regulations having been prepared by the Secretary 
- of the Tr easury, under the provisions of the joint resolution meltioned.. 

It is suggested by your office in said communication, that the 4th 
and Sth par agraphs of said regulations should be amended, for the 
- reasons that the persons designated therein as Examiner General, and 
J udge of the Land Office, , respectively, have long since ceased to act in 
that capacity, and you farther sug gest that the said officers be required 
to file their official oaths in the Department of the Interior previous to 
their entrance on duty, instead of in the Treasury Department, as 
ordered in the 6th regulation of August, 1839. The necessity for such 
amendment is shown to exist because of the fact that there is pending 
before your office an application for a piece of vacant land in the Dis- — 
trict of Columbia, and that in the absence of such officers, duly appointed 
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‘and sworn. the title cannot be poneummaied and vested in the applicant ; - | 


under the provisions of the resolution of Congr ess aforesaid. 


It is further suggested that m_ order to make said. offices impersonal 
and continuing, the Assistant Commissioner of the (Gener al Land Office 
be appointed “ Judge of the General Land Office,” and the, ea | 
‘Clerk of Surveys be appointed ‘ “ Bxaminer General.” Be ia | 


- Inreply I have to say that your suggestions are coneurred in; and 7 


under the authority vested in the Secretary of the Interior, by the 
_ third section of the act of March 3, 1849 (United. States. Statutes, Vol. 
9, p. 395) I have issued regulations with reference to said matter,, 
| embodeine: the suggestions made by your office, with the following 
addition: On examination I have discovered that the county of Wash- 
ingtou as a municipality is no longer in. existence, having been super- 
ceded by the District of Columbia. The duties of the surveyor of said 
. county, therefore, which, are. required by said joint. resolution,’ will be | 
“oy ee by the surveyor of the District of Columbia. | oe tue 
A copy of said. ToenleuOnE: is. transmitted herewith. ie hp te i 7 


ae 


DEPARTMENT OF THE INTERIOR, | 
Ss  & Washing gton, Mar ne 31, 1894. | 
* Regulations. for carrying into effect a joint resolution of Congress, 


approved February 16, 1839, “directing the manner in which certain. = 


laws of the District of ‘Columbia shall be executed.” ‘ 
ist. The Treasurer of the United States is, in reference to. lands*i in 


the County of Washington, charged with the duties of Treasurer of the — 
- Western Shore of Maryland, and will execute the same ae ely 106 

‘the laws of Mar yland in force the 27th day of February, 1801. a 
2d. With the modification her ein contained, the Gommissiaace of the pate, 


- General Land Ome, in like manner will dischary ge. the duties. of Regis. 
‘ter. 

3d. The County Surveyor ‘of ie ‘County. of Washington; is eae 
by the resolution to execute warrants to him directed. But in view of. 
the fact that the County of Washington no longer exists as a munici- 
pal organization, having been superseded by: the District of Columbia, — 
by the act of 1871 (16 Stat., 419), the duties of said County See a 
will be performed by the Surveyor of the District of Columbia. : 


Ath. The Principal Clerk ot Surveys of the General Land - Office, it ae 


appointed. Examiner Gener al, and will discharge _ duties: oa 

ing to said office. | 
5th. The Assistant GGuniiitonar -of tie ere ni iad Office. is” 

appointed Judge of the Land on for the puEpore of carrying. into | 

effect said resolution. 

6th. The officers hereby appointed, will each. ee an ean peice a 


. 3 per son competent to administer the same, faithfully and. impartially to 


- | execute the duties. apper taining to their respective. offices; which oath - 
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shall be filed ; in 1 the Interi ior Department pr evious s to their entrance apn 
duty. er | 
~~ Tth. The forms of £ titlings, warrants, and oines ae 28, with such 
modications as the change of jurisdiction has made necessary, shall be 
the same as were in use in the State of Maryland at the date of the ces- | 


sion of Washington; and no other substantial var iation shall beallowed. | 


8th. The rules respecting the practical operations and mode of pro- - 


oe ceeding in the Western Shore Land Office, will be gathered from the » 


Land Holder’s Assistant; and, until otherwise directed, the same will _ 
be followed as the general euide in executing the afor onaid resolution. 
_ 9th. A person wishing to appropriate land by an original warrant, — 
will, in the first place, go to the Tréasurer of the United States, file his 
application and his affidavit, setting forth that there is, according to_ 
his information and belief, scat land. as he desires to appropriate; that - 
his intention is bona fide to secure it; and that his application is not. 
' made with the intent or desire to liarass or vex any person whatsoever; 
and thereupon, on payment of the money required by law, the Treas-- 
urer will issue the titling or order directed to the Commissioner of the 
General Land Office, requiring him to issue to, and in the name of, the » 
| person: therein mentioned, a warrant, common or special, as the case 
‘may be, for the number. of acres eid for as aforesaid; and if a special — 
warrant, the Commissioner ae insert the location. or a 7 
given in writing by the applicant. | 
10th. Applications for warrants of resurvey will be made in the first 
instance to the Commissioner of the Geueral Land Office, who will 
require an affidavit, which, in addition to the facts required to be stated 
In the affidavit. to He filed ath the Treasurer, must state the applicant’s 


belief that he has perfect title to the tract sought to beresurveyed, and ~ | 


adjoining the vacancy which is Sa a to be secur eal, and also must 
produce his title papers. ~ : ; 
11th. The Commissioner will done der no  aapleation Gules 7 be 
made in. writing, and within the business nGays of the week, and during , 
office hours.. pa 
To prevent contests about ee he will endorse the precise hour - | 
of filing each and every application, and he will file them in order of pre- 
| sentation, and keep a record a the same in a book to be kept for that 
purpose. 
(12th. The Surveyor. of meatineten Goante: will execute. walr atte 
according to law, and such instructions as he may, from time to time | 
receive from the Judge of the Land Office, and when executed, will — 
make his return to the Commissioner, who having registered the return, | 
_ will forthwith deliver it to the Examiner General, and if reported cor- | 
rect, and no caveat shall have been filed within the time prescribed by 
law, on proof of complete payment a patent shall be issued. - 
13th. Should. a caveat. have been duly filed, and the truth thereof | 


— sustained by allidavit of the party, the same, together with all. the | : 7 
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a 


papers eeeueet ed with the application, shall be transmitted: to ie | 
- Judge of the Land Office, to be heard and determined according to law. 
14th. Should it be found necessary to issue instructions concerning 
proclamation or escheat warrants, or further instructions touching any 
of the BONE pee the same will be duly attended to. > 

. Hoxe SMITH, 
“Secretar Yr 


ALASKA LANDS-SCHOOL RESERVATION. 
_Iysrrucrions. 


x reserv ation of istd for publie school purposes in Alaska may be. © properly made ee 
by the gov ernment | , - 


~ Seer etary Smith to the Commniiseonee ih the General Land Office, “Marek : 
ee, 7 BT, 1894 ee (OG. Rey 


On the 12th ultimo, I transmitted to your office oe communications 
from the Commissioner of Education, dated December 2, 1893, calling 
attention to, two applications made to your office—the first by M. 
J. Sloss, of San. Francisco, California, for a certain tract of land in 
Kadiak, Alaska, embraced in survey No. 111, and the second made by 
the pe Oil and Guano Company, for a pcan tr act of. ane, 
embraced in survey No. 5 of Alaskan surveys. - | 

Mr. Sloss’s application was made under the act of Maoh > 1891 (26 
Stat., 1095), making. provisions for entries in section 11 et sp of said 
act, for townsite, trade and manufacturing purposes, 

It appears that in the years 1889 and 1890, the’ Coed Agent of 
Education in Alaska, under direction of the Gommineioner of Educa- — 
tion and with the approval of the Secretary of the Interior, erected a 
public school house and teacher’s residence at Kadiak; the land. all 

belonging to the government, no metes and bounds were established. 
 Itappears that Mr. Sloss’s claim has been surveyed, and the. Com- | 
| missioner of Education in his communication relative thereto states: 

As his claim is surveyed so close to the covernment school building as to deprive | 
it of suitable play. ground, I have the Honor to suggest that before title to said claim | 
is issued to said Sloss, that the following tract of land (the plat of which is attached 
to this letter) be reserved and set. aside for publié school grounds—to wit: Begin- 
ning at southwest corner of school building and running south 41° 15’ west 50 feet; 
thence south 48° 45’ east 50 feet; thence north 41° 15’ east 275 feet, or 44 chains; re 
~ thence north 48° 45! west 396 feet. or 6: chains; thence south 41° 15! west 275 feet, or 
4g chains; thence south 48° 45/ east 346 feet. fi . 
. The second communication, under the same date, ie for the reser- 
vation of about one and one-half acres around the school house aud 
teacher’s residen ce, erected in the year 1887, on the same authority, in 


the village of Killisnoo, on Kenasnow island; Alaska, 


~The “Alaska Oil-and Guano Company,” ‘of Killisnoo, Alaska, has 
made aia epee anKey No. 5) for certam oes and oe Commis- | 


oy 


sioner of Education states. that. the application. of said company 


- “6embraces all the land around the government school building, with 
the exception of ; 3; of an acre, upon | which the school buildin gs stand;”. 
that this area.is less than sixty-three feet square, and barely large. 
| enough for a good building, without any provision for lecessary play 
7 ground, » He asks that there be reserved and set aside for public school | 


grounds the following in said last named village, to wit: 

‘Beginning at corner number one of plat and running south .62° 00’ west 100 feet; 
‘thence north 45° 35’ west 419,4, feet; thence north 62°-00’ east 2264, feet; thence 
south 28° 00! east 400 feet to place of beginning. ~— | 


Plats of the grounds desired accompany both applications. 


In my said. communication to your office of the 12th ultimo, I requested 


.& report from your office “as to.the character of the claims above 


referred to, date of application, area of each claim, together with rea- 


sons, if any, why the reservations should not be made.” | : 

_ Iam now in receipt of your office letter. (“HE”) of the 10th instant, 
making the report called for, and giving your reasons for. concurring 
in the suggestion of the Commissioner of Education, that: me reserva- 


tion be made. 


It is unnecessary to again set out the statutes and circulars, cited : 


__ by you, implying that the government is authorized to make and estab- 
lish reservations for publie school purposes. In addition to the appar- 
ent intendment of those statutes, it is sufficient to say that when the 
~ school houses and teacher’s residence were built upon these lands, a 


reservation of adequate grounds surrounding the same was certainly | 


Be contemplated, and the same should not be trenched upon by other 
claims.’ The amount of land in both cases is small] enough, and should 
be eliminated from the respective claims. 

Coueurring in your office recommendation to that end, let the reser- 
vations asked for be made. 
- ‘Under date of mecsnnen 14, 1893, the Osuuissionge of a Dacca 

of Education requested that a cer a tract. of land, situated on the! 
proposed site ( (survey No. 44 General Land Office) for the village of 
Unalaska, on the Unalaska island, Alaska, be set aside. as a reserva- 
tion for the government schools, to wit: 7 
Beginning at a point « on high water line of the townsite of Unaiaska’ as surveyed 
in 1892 by Francis Tagliabue, U. S. D. §., where the northerly line of the first street 
- (not named on plat) southeast sndspareliel with South street, if extended will inter- 
sect said high water line; thence southwesterly along the northerly line of said 
‘street to the easterly line of the first street (not named on plat) southwest and par- 


-allel with [iuliuk street, being 693 feet more or. less; thence northwesterly along . 


the easterly line of said street 200 yards; thence norblicnaberly at right angle with 


- last course and parallel with south street to the high water line, being 561 feet more — 


or less; thence. southeasterly along said line to place of beginning. 


"A map of this school tract, pr epared by your office, accompanies said 


letter. I see no reason why the same should not be reserved, anc it is | 


é 


SO directed, when the townsite entry shall be a 
14469 oL 18——19, 
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ee CHIPPEWA, HALF BREED SCRIP—LOCA* ATION. 
Unite STATES - Ue | NORTHERN Pactrre BR R. 0. 


: The seventh Ginitee of tials 2, of thé treaty of aptenes 30; 1854, dia not aithotias | 

the issuance of scrip to the Chippewa half breeds, and the location of sueh unau- 
~ thorized scrip on unsurveyed land would | not operate to ders, a railroad orant : 
on the subsequent definite location thereof, : 

‘The confirmatory, act of June 8, 1872, does not. ratify 0 or. confitim: au losation of-such - 
character as against a pri ior appropt iation oe the land under a railr oad a 


Se eoretury Smith to the Commissioner of: the General Land Office, March 
(RE) 90 ets. 54, 1894. nes Cle O22) ne 


By letter “« pr? of iNgeae 18, 1893, your office informed this Depart- 


ment that, by letter of July 28, 1893, a rule was laid upon the Northern 


‘Pacific Railroad Company to aioe cause, within thirty days, why pro-_ 


ceedings should not be instituted, under the act of March 3, 1887 (24 _ | 


— Stat., 556), to restore to the United States the title to lots 2, 3 and 4, — 
- the ‘S, 4 of the NW. 4 and the NW. 4 of the SW. 4 of See. 9, and all of | 


ek Sec. 5, in fractional T. 133 N., R. 28 W., St, Cloud: land district, Min- 


nesota, and with said letter of Adeast 18, is transmitted a copy ‘Of. the 


letter of July 28 , supra, and the answer of ay railroad company thereto. — 


‘Subsequently your office recommended the dismissal of the rule as 
to the W. $.of Sec. 5, and the S. 4 of the NW. +4 of. Sec. 9, T.1338.N., 
‘R. 28 W., for the reason that said tracts were inadver tently included | 


im said fle and were not included in the scrip aa veferred to mM. . 


 gaid letter of July 28, supra: . 
On September 28, and 29, 1870, iecacone were aaades on rig landa 


| Aescribed in said: township Jas aava those tracts excepted from the | - 
~ rule—of Chippewa half-breed scrip, issued under the seventh clause, — 


- gécond article, of the treaty of September 30, 1854, between the. United e 
- States and Chippewa Indians of Lake Sapeuor! and. the } Mississippi 
(10 Stat., 1109). The map of general route of the Nor thern Pacific Rail- 
-roadsCompany filed in the district land office August 13, 1870, prior to 
these locations, did not show said township 133 to be within the pri- 
mary (twenty-miles) limits of the grant to said company. The map of — 
amended general route filed October 2 , 1870, and the ap of definite . 
location filed November 12, 1871, each ‘inclnded said ee ee in the 
_ primary. limits of said. grant. 
- The survey of said township was, . made: Outer 20, to 4, aid the 
7 approved plat thereot was filed December 8, 1871, and hese Scrip loca- 
tions were attempted to be adjusted to that survey September 22,1873, 


| = by the local officers, as shown in their regular returns for that month, 


- June 20, 1873, all of these tracts, viz., all of Sec. 55 lots 2 a and 4 


- the Ss. 3g of the NW. + and. the NW. 4 4 of the Sw. 4 4, en 9. am listed : : | 
_ for the purposes of the Northern Pacific Railroad eran and were 'e pat- 3 
co cmeeen to that company November 4, 1873. | | Bh on 


lands. 
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Beenie of the facts above set. forth, your office is of the eaininn tat : 
said tracts. covered by. said scrip location were erroneously conveyed to 
_ the Northern Pacific Railroad Company for the purposes of said grant — 


and that it is the duty of this Department, under the act.of March 3, — 


“1887 (24 cle re to Mnstitute proceedings to peCOy ee title to said. 


The contention of the railroad company is, that these serip locations 


~. were null and void because made upon unsur veyed. land, and it declines 


to surrender its patents to said lands for the reasons that since recelv- 
ing said patents it has sold, convey ed. and transferred said lands to. 
~ other parties. - 7 
| The seventh. clause of ig ele II, of the | tr eaty of. September: 30, 1854 

: ei Stat. , 1109), IS as follows: peat “ | 


Each head of a family or single person over tw anys -one years of age, at the pres- 
ent time, of the mixed bloods belonging to the Chippewas of Lake Superior, shall 
be entitled to eighty acres of land, to be selected by them under the direction of the 
President, and which. shall. be secured to them by patent in the usual form, 


At the threshold of this case we are confronted. with the query of 
where is the authority for the issuance of this scrip.. If it does not 
exist in the clause of the treaty quoted, it does not exist at all. 

On February 23, 1856, his attention having been directed. thereto, 
.the Hon. Thomas. A. ‘Hendricks, then Commissioner of the General 
Land Office, by his Jetter of that date to the Secretary of the Inte- 
rior, declared that there was no provision in said treaty for the issu- 
- ance of scrip or land certificates. The then Commissioner of Indian 
Affairs differed from him, and urged the issuance of certificates. of 
- identification to those raived: bloods entitled to land under said treaty. 
This suggestion was accepted by the Seer etary of the Interior, anda — 
form of certificate, to be used for the purpose of identification only, 
was adopted, which on its face was declared to be non-assignable, and. 
that its possession by an se woud not be Deperees by the gov- 
_ ernment. | . 
On June 9, 1865, hecaans of Toss abies and ponds that had arisen 
| under the sonenmction of said treaty by Secretary Usher in 1863, 


extending its benefits to a large class not theretofore regarded. as 


Included therein, Secretary Harlan decided that said: treaty did not 
: authorize the issuance of scrip. | 
October 28, ‘1867, Secr ool H. Brosalns concurred in that anions 


and confirmed it, bud ermitted the issuance of certificates. oe itemutl: = 2 
- cations to continue. 


' August 11, 1869, the penaraient decided that no more serip would 


eos Me issued, but fin Berections of land ‘by those entitled thereto ney be 


“ ene in person. 
- Mareh 8, 1872, Hon. R, i Walker, Sommisaoner of Indian Affairs, 
‘ina letter to the Secretary of the Interior of that date, gave it as his 
opinion that said treaty did not authorize the issuanceof scrip. Again,’ | 
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on March 19, 187 2, Sonn etary Delano, in an sane opinion, i in which 
the reviewed “ne history of the doings of the Department with reference 
to the Chippewa. Half Breeds under said. treaty, says— 


The construction of. this clause (the one in. question): is manifest. ef Sn Se Its. . 
object was. to secure to the persons therein. described land, and it makes no Pen 


for giving them any thing else. 


it will be seen that the heads of this Dear naents except Searciany - 


| Usher, and. all the Commissioners of the General Land Office to whose 
attention this matter has been brought in such a way as to require an — 


expression of opluion thereou, have with striking unanimity decided 
that the clause of said treaty in question, does not provide for the issu- 
ance of serip, that it provides for giving: the mixed bloods land and 


; nothing else. 


In these opinions I voneur. Lf, ‘then, the sais of the treaty méeil- 


_ tioned, does not provide for the issuance of oo that: winch h as been 


issued is without-authority of law. ; 
Because of the evils that arose under the liberal. son atennton et aid . 


glause by Secretary Usher, above mentioned, a commission was 


appointed by the Secretary of the Interior, in 1871, to ascertain who 


vere entitled to the benetits of said clause,. aud op the showing made 
by that commission, Secretary Delano, on March 19, 1872, in the deci-- 


Sion referred to above, declared that all the serip oaed under said © 
clause, except that designated as “ Gilbert scrip,” issued to 278 persons, 
in 1856, for the purposes of identification, was fraudulent, and that all 


‘entries made with said scrip and unpatented should. ve canceled. 


(Report of Commission on. Half Breed ie Dp. oe An The scrip i in nner : 


tion was not “ Gilbert. scrip.” 


Here we have lands located with serip cece aiont Matheney of 


“law, declared. by the Secretary of the Interior fraudulent and void, and: 


“ 


all entries or locations made thereunder directed to be canceled. 


Now the question arises, did the so- called confirmatory act of June 


8, 1872 (17 Stat., 340), so ratify or confirm the location of the lands in 


question, made with unauthorized scrip, as. to except said lands from 


the operation of the grant to the railroad company. The BrOvsone of 


Sad’ act are as follows: 


That the Secretary of the Interior be and i is heres adthoed to Homit es pur- 
ebase with. cash. or Inilitary bounty. land warrants of such lands as may have been 
located with claims arising under the seventh clause of the second article of the 


treaty of September thirtieth, eighteen. hundred and fifty-four, at such price per 


aere as the Secretary of the Taterioe shall deem equitable and pr oper, but not a less 


| price than one dollar and twenty- five cents per acre, and that owners and. holders of 


such claims iu good faith be also perinitted to complete their entries and to perfeet 


their titles, under such claims, upon compliance with the terms above mentioned: 


Provided, That it shall be shown to the satisfaction of the Secretary of the Interior 7 


‘that said claims are held by innocent parties in good faith, and that the locations | 


made under such claims bave been made in |. good faith and. by innocent holders o 


7 the same. 


In 1 considering this question ib is 5 to be borne i in mind always that “it | 


ile 
Toad 
ane 


: a, 
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will not be supposed that Congress intended to authorize a Bale of land 
which it had previously disposed of Mi ( Beecher v, peiictey, 2 5 U. oe | 
517- B27) 5 also - | | | 


that whenever a tract of lan a shall have once ater lee malty appropriated to any pur 
pose, from that moment the land thus appropriated becomes severed from the mass — 
of public lands, and that no subsequent law, or proclamation, or sale, would be con- 
strued to embrace it, or to operate upon it, although no reservation were made of it 
(Wilcox v. Jackson, 13 Pet., 498). 


The location of this. unauthorized scrip on Ane lands | in. ainestion was. 
of no force, and cut no figure as against. the rights of the railroad com- © 
pany which attached to said lands at the date of filing the map of defi- 
nite location, and was see WALES perfected by the issuance of patent | 
as Stated. . . 

_At-the time the act of June.s, 1872, supra, was sane therefore, the 
lands 3 in question had already been appropriated and severed from the: 


public domain, and applying the rules quoted above, it is evident that | 


the provisions of the act of June 8, supra, were not intended by Con- 
gress to apply to the lands in question. . 
Again, it is well established that locations or filings on unsurveyed i 
lands are void. (38 Fed. Rep., 1; 100: _ S., 117. ye 3 The. scrip locations | 
in question were so made. | | 
_ Under said act another commission was appointed by ‘the secr etary | 
of the Interior to ascertain who of those claiming were entitled to pur- 
chase under it. Among those so entitled, as set out in the majority 
report of said commission, from which the minority does not dissent, 18 — 


_ the Lake Superior and Puget Sound Conipany, a corporation and the | 


holder of the scrip under v which the locations in question were made. 
(See Report of: Commission ou Half Breed Scrip, Chippewas of Lake — 
Superior, p. 283.) The argument of the commission, parenthetically — 


speaking, in which it endeavors to show said company to be a bona fide 


holder of said scrip in spite of the positive inhibition against its assign- 
ment on its face, while ingenious and plausible; does not avoid the. force 
of that inhibition. | | 
June 16, 1873, this Decerenene in a letter addressed to the Gornmnis. 
sioner of the General Land Office upen this subject, and referrin 8 to the 
report of said commission, SaysS— - | | 
Therefore the parties in whose favor the Commissioners have reported (Cas inno 
cent purchasers in good faith” will be and are hereby authorized to purchase the = 
tracts embraced in Schedule ‘‘A” accompanying the report of the majority of the 
commission, on payment, of $1.25 per acre for lands lying within the indemnity lim- 
its or ontaide of all railroad limits, and $2.50 per acre for the lands embraced within 
the granted limits of the railroads. a PNA 


The entries of the land will be made at nee proper U.S. Land Office in usnal form 


and notice of this decision will be given to the claimaits or their attorneys by letter 


.. immediately and they should be requested to perfect their entries and-make pay- 


ment therefor within sixty days after such notice has been given, in all cases where a 


. the land has been surveyed. 
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| Mig cases: have the lands have not been snry eyed, the parties will he reqained to.” 
| perfect their entries and make. payment within thirty aay after surveys are made ~ 
. ‘and plats of sur veys filed in the local land office.. 


‘These lands will be restored to market as soon as parties 1 or failed to comply | 
with this order. . — 


(Record 11 of Letters sent dean Coumnissioner, page AQT-499,) bo SiGe. 
- . Because of the action taken by your office in this matter, the Depart. = 

~ ment is warranted i in the ass umption that the Lake Superior and Puget 
Sound ‘Company, the holder of the claims in question at the date: of the © 

| contirmatory act of June 8, 1872, never perfected its entry of the tracts 

in question required by the departmental decision of June 16, 18738; ‘ 


| otherwise, if said claims were perfected and patent has issued thereon, ans 
_ the jurisdiction of this Department is at an end, and this voutr oversy — 


as to who is entitled to these lands should be decided by the proper, . 


oe. judicial tribunal. Having never purchased, as required, the right of 


Said corporation to do so, under said order of Juue 16, 1873, ended long 7 
| AZO, presumably before these lands were patented to the railroad com | 
pany 3 November 4, 1873. Rg 
I am aware that the arguments produced herein and the conclusion : 
reached, are contrary to the decision of this Department of February 7 


om 18, 1874, holding that: these locations were nee by the act of ee oe 


8, 1872, supra, 
But this is purely a een of law, and of the ability of the noose : 


: | ment to sustain itself thereon in the courts, and for the reasons herein — = 
7 “stated, I do not feel warranted in recommending the taking of steps 


2 looking to the institution of proceedings by the government to Tecover | _ 
the. title to these lands. 3 | | 


“TIMBER CULTURE CON TEST—DECEASED ENTRYMAN. 


RODEN 2. WARNER. 


: i proceedings against the timber culture entry of a ‘scouted sivinanite no  jurisdie- 
; tion is. hecanites where. the claimart is made the sole party defendant, 


a Beoretary Si nith to. the Commissioner of the General Land Offic, Mar ch a 
. Sega | 24 22, 1894. 2 CA ML RB.) 


The land involved is the NW. 4 of See. 25, T. 116; R, 59 ad the 
swt of See, 24, T. 116, BR. 59, Watertown land district, South Dakota. | 
_ The record. shows that Arthur D. Warner and Edward B. Warner — 


made timber culture eutri ies respectively for the above described tracts. 


on July 18, 1881. July 29, 1890, John J. Roden filed in the local office. 


. his sonraboraicd afidavits of contests against both of the said entries 7 


- alleging that the claimants had failed to comply with the requirements 7 | 
of the timber culture law in that they had: failed to cultivate or r caused 3 


~ 
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to be eaibenied: trees . of. any. kind on their entries since the filing of | 
their entries and: that: up to the date of filing the contests in these | 


causes, the entrymen above mentioned had failed to. comply with. the: 


law incident to and covering timber culture entries. 
Notices of hearing were served by publication, the defendants ‘not 


: being citizens of the State. The service shows, that. the first day of a 
publication of notices was made on September 4, 1890, and on the same 


day copies were mailed to the defendants. 7 
April 15, 1891, the register and receiver rendered their acne opinion 


wherein they dismissed the contest in each case ane sustained the 
claimants. ~ 


‘ 


Upon appeal your: office. dau of tat 20, 1892, sustained the 
ruling of the register and receiver as to John 7 Roden v. Arthur D. . 
Warner and held the service in the case of John J. Roden »v. Edward 
B. Warner to be defective inasmuch as the said Edward B. Warner 
was dead at the time of the initiation of the contest aeaey his pOnuly, 


and there was no service on his heir. 


June. 21, 1892, John J. Roden appealed niloging the decision to be 
contr ary to the ia and the evidence. J uly 17, 1893, Roden dismissed. 
his contest as to Arthur D. Warner, with the consent of his attorney, 


‘leaving for. consideration here his contest against Edward B. Warner. 


At the trial before the. local office the following agreement was: 
entered intos | a 

It is hereby further agreed hetween the parties to ‘this éontent brought by John, 
J.Roden against Arthur D. Warner, involving the NW 4 of Sec. 25, T.115, R.59 and 


the contest brought by Jobn J.Roden against Bawa! B. Warner, now deceased, 
and his legal representatives and involving the SW 4 of Sec. 24, T. 116, R. 59, shall 


_ be submitted upon the above and foregoing. testimony and that the decision ren- 


dered upon the same shall be final and conclusive as to both of the above mentioned. 
contests, with the understanding with the right of appeal. | : 
The record shows that Edward’ ‘B, Warner died « on March 6, 1890, 
and. that on March 20, 1890, Engene | R. - Warner Was appointed admin- 
istrator of his estate. 
It is shown further by the record. that J ohn J. Roden knew. of the 
death of Edward B. Warner prior to the hearing before the local offi- 


cers. The copy of the notice for are snows that it was to. 


Edward B. Warner. | 
There is no evidence of service on his heirs nor is there anything to. | 
show who they were. The agreement between the attorneys quoted : 
above where the ‘following is contained “and the contest of John J. 
Roden against Edward B. Warner now deceased and his legal repre- . - 
sentatives” does not authorize the belief that mney: wer e—if there be 
any such—properly made parties. a 
In Bone v. Dickerson’s Heirs (8 L. D., 452), it is said ‘eyllabus) — 


in contesting the claim. of a deceased entryman due diligence should be srarcised 


* to ascertain the names and last known addresses of the heirs or legal representatives 
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e of th diehsaant, aaa At: ascertained, ‘the notice should be to. them by name, and: : 
served personally if possible. 


and again on page 455— 


. The only cases where the statute uses the words, a saniininteaton! and eccaien? 
and expressly clothes them as such with any power or authority in reference to the. - 

unconsummated claim of a deceased claimant, are that of a pre-emptor dying before | 

filing in due time all the papers essential to the establishment” of his claim, and. _ 

that of a homestead entry, where both parents are dead leaving an infant child or 

children, and in both of these cases, it is expressly provided, that the title by patent 

- shall be made and enure to others than the administrator or executor. (Secs. 2269 


and 2292, R.S.) The vesting of the legal title to realty in an administrator or exec-. | 


utor would seem to be an anomaly in the law and without any sound basis in reason. 
At common law, an administrator takes no interest in the real estate of the deceased 3 
_ nor does-an executor unless by force of the provisions of the will. Lands not being 
liable at common law for the payment of debts, they are made liable by statute if 


there bea deficiency of personal estate, and where so."made liable, the authority of 


the administrator or executor derived from the statute is a ‘naked authority to sell. 
on license,” and. they are not thereby vested with the title. Williams on. Executors. 
. (Vol. 1., p. 717, note d,). But section four (above quoted) of the timber-culture act. 

expressly exempts the land from liability for the debts of the entryman in 4 case 
like the present and the will gives the executor no interest in the realty or person-. _ 
ality of the testator. To direct the title by patent to issue to an administrator or - 
| executor under such circumstances, would be the requirement of an act, wholly use-. 
| less and contrary to all the analogies of the law i in similar cases. This Congress. 

- eannot be held to have intended. 
_ Personal service: of notice wpon the father, William L. Dickerson; the executor 
nominated i in the will and who (as before stated) but for the will would have inher- — 
ited the property of the entryman as his heir, was. not sufficient. Having been dis- 

| placed as heir by the will, he was no longer t the heir of the oe wile une 
‘meaning and spirit of the statute. 


‘In Cox v. Wheeler (13 L. D., 60), it was , held that the eee 
| acquires no jurisdiction bhnodeth an appeal taken on behalf of a deceased | 
timber- culture entryiman; if such action is not authorized by the heirs. 


- _ or legal representatives of the decedent. 


In Dixon: v. Bell (12 L. D., 510), the syllabus is as follows: 


In case of contest against the entry of a. deceased homesteader service’ of notice 
should be made upon the heirs and leg al representatives. 


> The case of Wharton v. Hinds (10 L. D., 152), is ‘oils er 
There it was laid down that “a contest against the entry of a deceased 


 timber-culture entryman, wherein the decedent is made the sole party 2 | 


defendant is a nullity and must be dismissed.” 
There are other authorities upon the question now at bar, oe ees + 
cited are sufficient to show, under the facts in this. case, that proper 
service has not been made on the heirs of Edward B. Warner. The. 
"passage quoted from the agreement, is more a conclusion of law than 
such a statement of fact as would justify this ris aaraane mn acting | 
upon the case. : 
—-Your office decision is, iioketinn affirmed, as the case of Roden ww 
Edward B. Warner was never properly initiated and therefore no se 
diction over r his heirs was ever eee : 
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CONFLICTING SETTLEMENT RIGHTS—APPORTIONMENT. | 
JARVIS v, WASE. 


a case of sonaictine settlement rights, arising through .a tnibeuice as to the ub 

. location of a a boundary line, an equitable apportionment of a tract may be made 
so as to give each party nis REE PON eee though one of. them settled after 
survey. 


Secretary Smith to the Commissioner of the General Gna Office, March * 
(JT) 8, 1894. WO 


- IT have eonaiena the case the case oF, Prank Jarvis v. Wm. M. J. 
Wash, involving the NE. 4 NW. 4, Sec. 31, T.1N., B.5 E., Oregon 
City land district, Oregon, on appeal by both parties from your office — 
— decision of June 30, 1892, holding that the entry by Wash should be. 
- canceled as to the tract in, qnestDy and that Ji arvis ; should be —_ 
mitted to make entry therefor > 
‘provided that before submitting his final eione he will file an agreement that 
-after receiving final certificate he will convey to Wash the portion thereof on which ) 
the latter’s improvements are situated not exceeding five acres.” : 

‘This land was formerly included in the grant made to aid in the con- 
struction of the Northern Pacific Railroad but being opposite uncon- 
structed road, was forfeited and restored to the public domain by the 
act of Congress approved September 29, 1890 (26 Stat., 496). 

On March 14, 1891, Wash made homestead entry: No. 9,686. for the 
NW. + NE. 1, &: 4 NE. 4 4 and NE. 4 NW. 4, dec. 3], T. UN. R. 5 E., 
and si May 20, 1891, Jar vis initiated a contest oo said. satire: allog: 
ing, in elect, ay prior adverse mene to the-N E. : aN W.4 of said section. 


es) 


' The case was ania hear a in October fllowne: aid on Nowell: 
ber 9, 1891, the local officers recommended the dismissal of the con- 
test. 3 
On November 30, 1891, Th arvis filed a motion for re-hearing. which was 
denied by the local officer s, and he, therefore, appealed to your office. 
Your office decision, before referred to, applies the spirit. of the pro- 


vision of See. 2274, R.S.; in the matter of allowing a joint entry, by ~~ 
* permitting Jarvis to make entry of this land, after ag greeiug to convey 


to Wash the portion of the subdivision ae which he has aINpEOVS: a2 
ments, not to exceed five acres. ; 

The subdivisional survey of this section was eaten in the fall of 1881, 
the same. having been approved by the surveyor-general on Deesniher + 
30, 1881, and the plat was filed in the local office April 14, 1882. 
The facts relative to the claim of these parties are as follows: © , 

Wash was the prior settler, but prior to his settlement, his step-son, 
one Larkin Russell, had settled in the vicinity of this iad and claimed 
the tract in question under license or agreement with the Nor therm 
mean Railroad Company. | 7 7 
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“Wash adinits that after making. actblomens he aaplied: to sli com- 4 


7 ‘pany to purchase the three forty-acre tracts covered’ by. his entry in 


the NE. 3, but did not apply for the tract in. question. 


At the time Wash made settlement, the land had not been sirveyed oe. 


and the only guide as to the location of the eastern boundary of the . “_ 


NE. ¢ seems to have been a random line, which, by the official survey, 


eae was en to be about one hundred and. twenty. -five feet short os oo . 


true line. 


: Judged from the random line, Wash built his foues and did his : ‘ - 
cleari ing and cultivation on the NE. 4, but, under the official survey, his 


- house and about two and a half acres of his clearing falls upon the | : 
. quarter in question. os 
Russell made slight improvem ents upon the land in- qtiestion but never | 

resided thereon, his home being upon section 30. of 4 

"He sold to one Crosier, who in turn sold to one Oburst, who, after 7 


. : living upon and improving the land for a coupleof years sold to Jarvis, 7 , . 


the present claimant, in 1886, the wonsideralen including some Bonk 7 
| stock, being $650. : : | 


After his purchase Jarvis resided continuously upom the ae: ‘until 9 


arrested in July, 1889, from which time he was confined in the jal: and... = 
penitentiary until liberated by the supreme court in May, 1891, when 
he returned at once to the ‘land and, learning of Wash’s ents ‘y, insti- — 
tuted the contest under consideration. } : 7 
-. Wash well: knew of the adverse claim of Oburst and Jarv vis and bof ae 
the several transfers and sales made of this land. | 


He attempts to show that he always claimed this land but: ‘the pre- 7 . 


= ponderance of the testimony shows that his claim to this land did not. - 3 


| . antedate Jarvis’s settlement, and if it did, that his silence, under ‘cir- e pet 
-. cumstances calling for action, misled Jarvis into expending about. 


: $1,000 on the purchase of the prior claim and the improvements of this — 
‘and. Iti is true that after the official survey he must have known that » 


his improvements were on the land in question, but when Jarvis. bar-. 
-. gained with Oburst.for the purchase of his possessory right totheland 
in question, Russell and. Wash were present and no act.on Wash’s part 

-... was calculated to apprise Jarvis of his adverse claim; ou the contr anys | 


he warmly welcomed Jarvis to the neighborhood. | 7 es 
-. Tam clearly of the opinion that Wash, in placing his. impr ecuene. 


x upon this land, acted upon a mistaken idea as to the exact location ot : 


- the eastern boundaty of the NE. 4 of the section, but that he should be = 


- -gecured to the extent of the land improved by him, if possible, as he 


would suffer a great loss to be required to move and lose his clearing. 


On the other hand, I do not think the fact that Wash was the prior _ 


8 settler, and that by accident inore than design or purpose his improve: 


ae ments fall partly on the traet in question, sufficient, under the circum- — 


_stances, to. award him the full tract in question, and. J arvis be thus — 
: cee of his home and improvements. 2 Pee ace 
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} 


5a arvis filed. an acceptance of the terms of your aiscisiont with his | 
_ appeal, conditioned upon Wash’ s acceptance, which was never. filed. . 
As Jarvis settled after survey, technically, a joint entry cannot ie 
allowed, but it seems to be a case calling for an equitable apportion- 
ment of the land so as to retain intact the improvements of both parties. 
The improvements by Wash do not cover exceeding five acres of the. 


land in question, and I am ofthe opinion that your decision should be 


sustained, and is hereby affirmed, upon the theory that thereby an 
equitable apportionment will be made, ‘and the interests of all parties 
protected. Williams v. United States (138 U.S., 514-524). 


——" . : \ 
‘RES SUDICATA—HEARING—SECTION 7, ACT OF MARCH 8s 1891. 
| ELLIFSON v. PHILLIPS ET AL. | 


Where a case aeuuneie the General Land Office for aajadication under section 7, 
act of March 3, 1891, and an appeal is taken from the Commissioner's action 
therein, the Department will not order a hearing on an issne involv ed in its 

_ former consideration of the case. | 


Secretar "ye ‘Smith to the Commissioner ‘of the General Land Office, Mar ch” 


OLB) BL, 1894. 7 : (W. FM) 


On. September 12, 1885, Norman I, Phillips made pre- emption casif . 
entry of the NE. 4 of section 6, township 104 N., range - W:, within | 
the land district of Mar shall, Miniesota.. : 

‘On November 14, 1887, Phillips sold the land to J. M. Buonsaush: 


and. on Mareh 29,1889, Sampson E, Ellifson. instituted a contest. ae gaiust oF 


theentry. 7 eat 3 
_ After hearing, the register na receiver néaonumended that the con- 
_ test be dismissed, but on appeal to your office the entry was found to. | 
be fraudulent, ai held for cancellation. Pending appeal from your 
office decision to this Department, the remedial legislation embodied 
_ in the act of Congress of March 8, 1891, was passed: | | 
- It appearing that the land was sold prior to the first day of Mar ch, 
1888, and after final entry, and that there was no ‘atlverse claim which- 


one ated prior to the date of final entry, on March 30,1891, Poorbaugh — ; 


- executed his affidavit setting forth his purchase of the land from Phil- 


lips, alleging his good faith in the premises, and asking the confirma. = 


tion of his title under the act of Mareh 3, 1891. | 
. On May 7, 1891, Ellifson, through counsel, filed in this. Hepaiinent : 


an answer to Poorbangh’s application, denying that the latter was a - eo 
purchaser in good faith and charging that he bought from Phillips with © 


- his eyes open and with knowledge of all.facts which rendered the eutry 


_ illegal. An answer supplemental to this was filed on June J, 1891, 


_ reiterating the charge of want of good faith on the part of Poorbangh,”. | 
“accompanied and supported by the affidavit of two persons to the gen: — 
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eral effect that Poorbanghe was in. such. a situation as necessarily. iia es 
imply knowledge of Phillips’s fraud. | . ee 
The ease being in this attitude; a decision was. rendered by énis, = 

= Department on February 26, 1892, the material oe of which 1s arn . 
as follows: . 


_No fraud in been fdaa on the part of the earehasee: and no adverse Gait orig- 
‘inating before the final entry exists.. It follows that if the purchaser has not been 
guilty of. fraud, section 7 of the act above, cited provides for the issuance of a patent : 
on the entry in question. 
You are therefore directed to require the transferee to fornish Hier as ‘saalived . 
_ by the letter of instructions to chiefs of divisions, dated May 8, 1891, 12 L. D. , 450. 
After receiving this proof, you will adjudicate the case ia the light. of the: et and 
instructions above cited. 


‘The decision does not in terms pass upon the charge utie bad 
- faith to Poorbaugh and takes no ees ess notice of the. affidavits to that _ 
effect. — 

In response to instructions issued out of your office to the pouitee 


| ‘and receiver, Poorbaugh furnished the proofs called for, consisting of 3 


a certified abstract showing chain of title back to the sneans together 
with satisfaetor y proof that the land had not been pera ten, to the 
entryman, the original deed having been already filed. | | 
Finding this showing to be sufficient, the decision of your office, now | 
‘before me on 1 appeal, holds that the entry should be confirmed and 


- patented. 


The spout eanans of error are as follows: | * Bo 4 
1. In holding that the evidence furnished ou August 1 13, 1892, was 
sufficient to meet the requirements of the Secretary’s seceion whieh 
held, inferentially, that the evidence theretofore filed, under the motion 


to confirm, was not sufficient to entitle the i transferee to the relief A - 


— prayed for. | : aa | 
2, In not holding that fhe siasnce filed August. 13, 1892, was sab. 
_ stantially the same that had been filed in the Seer etary’ s office and: held 

insufficient by the Secretary. | 
3. In holding that the evidence produced in support. of the Sotion to 
confirm is sufficient to bring the entry here involved within the confirma- 
| tory, provisions of section 7 of the act of March 3, 1891, 

4. In failing to find that the:alleged purchaser of, the. land. from 
Phillips. had - notice. of the fraudulent character of the ony here, 
involved. 

It is to.be observed that the canes does ce ask for, nor does ie con- 
tain any suggestion of a hearing for the purpose of enquiring into the ~~ 
good faith of the transferee, Poorbaugh; but. since the case has been | 
- pending here, the appellant, Ellifson, has filed an affidavit making ~ 
further charges of fraud against Poorbaugh, and requesting that the 


ease be remanded to the local office for an investigation. 


AS heretofore stated, thongh the departinental decision of nee 7 
26, 1892, takes no notice. of the fact, it is nevertheless nue that when 7 


Jt A 
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the décision was rendered, there were in the record Gharees that Poor- 
baugh was not a bona fide purchaser. The Department had before it at 
that time the same allegations of fraud, in substantially: similar terms, — 
-. that are now relied on and presented.as grounds for ordering a iene 
jng. The issue at such a hearing, if ordered would not materially 
" dliffer from at least one of those impliedly passed on and finally cleter- 
mined by that decision, ‘ o 

No motion for review was filed, the decision ie become a final 
judgment, and there is no escape froin the conclusion that all the mat: 
_ ters and things in issue therein have now assumed the character of the | 
ne adjudged. | 3 | 
The ee of your office is, ther eon) affirmed. 


_RELINQUISHMENT—DEATH OF ENTRYMAN. of 
ROBERTSON v. MrssEnv’s HEIRS ET AL. 


A relinquishment executed by the entryman and given to another to file vosnaliniies 
a special agency that expires with the death of the principal; and a relinguish- . 
ment in such a case, if filed, should be rejected by ‘the local office pe wilere the fact : 
of the Se a s death is pr evionely made known. . 


tab aes "Yy Smith to the Commissioner of the General Land Opie, Me arch 81 
Cre © A.) 7 1894, as (A. Hi.) 


The record of this cause eee that on March 6, 1886, Mary Messent 
made desert land declaration for the SH.4 of See. 26, f. 208., R. 25° 
| RB. Visalia, California. 

On June 12, 1891, Emil Chauvin filed a - contest against: the entry, : 
and the same was held until the determinatiou oe a prior application a 
to contest made by. William M. Robertson. 

- Robertson’s contest was dismissed, August 20, 1891, without a hear- 
ing, and no appeal. taken. This disposition of fhe Aaa was. after- 
wards affirmed by the Commissioner, January 12,1882. __ a 

On October 7, 1891, Andrew Robertson filed : contest against. and 
applied to make hoinestend entry of the land in controversy, and his 

_ application was rejected because of Messent’s entry of record, although 
the time for her to have proved her reclamation of the land tad expired — 
more than two years before. From this rej jection Robertson appealed. 

_ By your office letter of January 12, 1892, the rejection of Andrew 
Robertson’s appheation was affirmed, but 10 action was taken on his 
contest. | 

From this decision Andrew Rober tson- appealed to this Department, 
on Marcel 20,1892, and that appeal is now before it. 


‘By the same letter which rejected the: application. of Andrew Robert; a 


son, your office closed the case against the contest of William M. Rob- 
_ertson, he not having appealed from the decision of. the local office. a 
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‘This removed the obstacle to the contest of Emil Chauvin, and the 


: hae in Chauvin v. Messent was set for April 30, 1892. | | 
On April 27, 1892, at 11:30.A. M. o’clock, Awdrew Robertson. filed a 
new. application to enter said land, attached to which were several affi. - 

: davits, which appear to have been considered as initiating’ a new con- 


test. This application was presumedly. rejected. 


At 2:20 P.M. o'clock: of April 27, 1892, Susan L. Bowden filed: oe oe 


ne relinquishment of the entry of Mary Messent, together with an appli- te 
cation to make homestead entry of the land. This relinquishment v was 


. dated October 19, 1888, and sworn to before a notary. mo 
~ . - The relinquishment was placed of record, and ten minutes after Einil ei 
_ + Chauvin filed a withdrawal of his contest, and the application.of Bow- 
den was then allowed. At 3:45 P. M. o’clock the same day, Robertson 
again presented his application 10 make entry. it was meigeied because _ 


of Bowden’s entry. - 


: cation. 
On July 26, 1892, your office poder eda decision on this inttee appeal, 


while the appoal from the rejection of Robertson’s first application and = 
 -eontest was pending unacted upon. In that decision your office passes 
_. upon the question involved in the appeal from the decision of J anuary | 
- 12,1892, although that question had been removed by. the appeal from 
>) your office jurisdiction. It is true the cirenmstances had changed at 


the time your office considered Robertson’s second appeal, but that did 


_ - not warrant a decision on a question which the appeal to this Depart- _ 
ment took beyond your. office jurisdiction, and which could only. be- 


decided by this Department. A consideration of your, office decision 


thereon, however, does not show that any injustice was. done or right : : | 


Z i denied. to Robertson, in so far as it relates to that appeal. — 
‘By your office decision of July 26, 1892, on Bobertson’s second appeal, 


the entry of Messent is re-instated, that of Bowden cancelled, and Rob- — 
 ertson allowed to proceed with his contest, after amending the same so 
~ as to include the heirs of Messent in the pleading, her death being us | 


ee gested by the record. 
From this decision Bowden has appealed to’ this Depar tients 


“The records of the land office show that on February 20, 1884, Emil * 


On June 3, 1892, oper tson appealed fr om oe rejection of his appli- | : : 


gr 


: Chauvin. made desert land declaration for the whole of section 34, town- 


ship 25 south, range 25 east, Visalia, California, and that on October 4, 


| 1887, the same was aanceled by your office letter * OC” for nou- none 


~ ance with the law; that on March 17, 1892, 0n the same paper with the 
relinquishment of Mary Messent, filed by Susan L. Bowden on April 


‘27, 1892, as heretofore set. forth, Ohauvin subscribed and swore to an 


: atfidavit, i in which he stated that he knew. Mary Messent i in her lifetime, - = 
and that she made her Trelinquishment before her death; that at the 
time she executed said relinquishment, she gave the receiver's receipt, at 

issued by the receiver of the local office, to affiant for safe keeping, and © 


DECISIONS RELATING TO THE: PUBLIC. LANDS. 808 


that affiant lost the same and believed it was destr oyed i in & fire which 
burned affiant’s residence. ' As this relinquishment was dated October _ 
19, 1888, and Chauvin filed. contest against the entry of Messent on. 
_ June 12,1891; he knew when he filed his contest that Messent had | 
executed a relinquishment of the land. The infer ‘ence is that Chauvin © 
had this relinquishment at the time he filed his contest, but knowing. | 
he.had exhausted his own rights, and could not take the land, he insti- 
tuted the contest to keep others from attaching any claim, until he ~ 


~~ eould sell the relinquishment. This inference is sustained by the affi- 


davit of Arthur Bulock, attached. to the homestead application or 
Andrew Rober tson, offered and rejected April 27, 1892. : 
In this affidavit Balen swears that Emil Chaavin, on Apr il 25, 1892, 


offered to sell him the abandonment of the land in controversy for the 


sum of $650, Chauvin Saying he had the abandonment i in his posses- _ 
sion. | , . 
As Bowden filed this rolnanien ment two anes after and Chauvin 


| ibn minutes afterwards ‘withdrew his contest, the logical inference is 


_ that Bowden bou ght the Tose or used it for Chauvin’s ulti- 


 Inate benefit. 


oe AS Robertson. alleges in his affidavit that he is er reditably informed . 
of Messent’s death, in May, 1889, at Delano; California, and Chauvin = 
' in his affidavit admits that she is dead, the effect ot the relinquishment : 


ee expired with her death. Therefore it was improper for the local office _- 


to have accepted this instrument as releasing the land from Messent’s 


claim, while these allegations of her death were before it. 


A relinquishment: not being effective as releasing the claim of shee 
7 person executing it until it is filed, the giving it to another to file con- 


’ stitutes a special agency, which agen¢y expires with the death of the 


principal; therefore, there being allegations, under oath, on file in the 
local office showing. the death of Messent, the author of the relinquish- 

ment, it should have been menue as beg. ‘void and not effective. to. 
release the land from her claim. | 7 

‘You will therefore reject the relinguishment of Messent aie: revive 

her entry, rejecting and expunging from the record that of Bowden. 
Chauvin having withdrawn his contest, you will allow that of Robert- 
son to. proceed against the heirs. If they can not be personally found,, 
notice by publication for sixty days must be given oF the time, place, 
‘par ttes and cause of contest. Z 7 


“OF 
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HOMESTEAD RIGHT—MARRIED WOMAN. = 


FLORA CENTRAL AND PENINSULAR Ry. Co. v, CAMPBELL. 


A reried woman can assert 3 no right under the homestead ia As a tract of iad - 


through a former husband who made no formal claim under said law. 


ins ‘een etary Smith to the Commissioner of the Gener al Tae: Office, Mar ch 
QL EH) $1, 1894, (WO) 


_ T have considered the appeal by the. Florida Central aia Peninsular 
Railway Company, from your office decision of Dereon 12,1892, hold- 


o jng for cancellation its selection of the SW. 4 NE. 4, See. 24, rT. 15 S., 


Rie 22 E., Gainesville land district, Florida. 


This tract was selected by the company on March 29, 1882, under the 2 


act of June 22, 1874 (18 Stat., 194). 
On December 26, 1891, Easter Campbell applied to make iomesteaa 
entry of this land aie was rejected on account of the pending selec: | 


; tion by the company and she appealed. 


In support of her application she alleg ed that she settled upon the. : 
~ Jand in question with her foriner husband, one Samuel Smith, in 1880; 


; . that they lived together thereon until his death in 1887, and that sie - 
and the children continued to live thereon for about’ one year, there- 
: “after. at a 


Upon this showing your office letter of Februar y 2 29, 1399, « ordered a 


hearing to determine the status of the land at the date of one ae - 
~. pany’s- selection. | 


The company filed a motion for the review of hag. action, es | 
attentiou to the disqualification of the applicant, who was shown to’ 


have been a married woman. at the date of making her application, she , ‘ | 


having since the death of Smith married one Campbell. — 
‘This was overruled by your office letter of March 10, 1892, ind: the 
hearing was proceeded with. — = 
The local officers found this land was s diiowiated by Smt at the 
date ot the company’s selection and that the same should therefore be — 


. = canceled. This action was sustained by.your office decision of October — 


12, 1892, and the company’ s selection was held for cancellation. 
| ie appeal brings the case before this Department. | 
‘The record sustains the showing originally made in support of latin: _ 
 ant’s application. From affidavits made after the closing of the taking | 
of testimony, and before another officer than the one designated, it. 
appears that Smith settled upon this land as a homestead, and that he 


was in ignorance of what was necessary to be done to secure him 3 in his te, 


rights. 


This. case- originated wpon Easter Campbell’s application to. “make a 


~ homestead entry of the land in question. — a i 
To accept such veer the company’ s selection must Bil st 6 | 
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va canceled, oa her application nay be disposed of without consideration 
of the company’s selection. | 
At the time she applied she was and Is now, as far as show ce the 
record, a married woman and as suchis Panes from making entry 
under ihe homestead laws. a 
Her former husband, Samuel Smith, made no. formal sisi to this 
land, aud she cannot since her marriage set up a claim in his name to - 


her benefit. Whether his children have any rights. in the premises is 


- not now before me, but it is clear that the present claimant can. paws 
no rights in the premises through her former husband. 
‘Her appeal will therefore stand rejected. — | ; | 
AS to the compatry’s selection I deem it brit necessary to say that s SO 


far as the record before me discloses, no such right exists under the 


occupation of this land by Samuel Smith as would be equivalent ‘to a 
legal appropriation of this land suiicrent, to bar the om auy: s selec- 
tion. | 3 

This is without aii to any capacnient claim that may ‘be made 
to this land by any one claiming under or through said Samuel Smith, 
and it is not intended hereby to in anywise pass upon the legality or 
regularity of the company’s selection of the land in eaaeeeor under 
said act of June 22 , 1874... 

Your office decision is therefore reversed, 


—_ 


Hovaran v. ih ICKERSON. 


Motion’ for r review of departmental decision of August Al, 1893, he 
L. D., 200, denied by eee Smith, March 31, 1894, 


"RAILROAD GRANT—INDIAN OCCUPANCY. 
Nowtnerw Pacrrre R. alt Co. -y, SALSSBOO. 


Tlie occupancy of public lend by an Taian oe has. not pandoned the tr ibal rela- 
tion, confers no homestead right under the act of July 4, 1884, as against a 
railroad grant that became effective prior to the passage of said act. 


Secretary Smith to the Commissioner of the General Land Office, Mareh 
ea > 4 ae Z «81, 1894. | ae (FW. 0.) 


I have sonsider ed the appeal of the Nor thern Pacific ‘ullvead Cone 
pany from your office decision of November 19, 1886, holding that the 
‘showing filed with the homestead application of Justinia Salssboo, cov- 
ering lots § and 9, Sec. 1, T. 20.N., R.5 H. , Washing ton, makes aprima — 
Jacie case of exceptance fr om the grant se the Northern Pacific Rail- — 
road Company in whose limits this tr act iS situated. 
igh he 18—20 | 7 
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A, It appears that the land was first withdrawn On account of said ‘vane . 
upon the filing of its map of general route of its main line of road 


August 18, 1870; that itis also within the limits of the withdrawal upon oe 


the filing of the map of general route of the -br anch line of said road 
August 20, 1873, and that it is within the primary limits of said br anch : 
line, aS ion by the map of definite location filed March 26, 1884, | 


The application. under consideration was filed on April 1, 1886, andor a 


the act of July 4, 1884 (23 Stat., 96), of which due nobee was given 


the railroad company and its ahiections were duly filed May 11 follow- ac 


‘ing. 
‘The showing filed in support of said application Sad cnces that the — 
applicant is a member of the Muckleshoot tribe of Indians; that she 
is a widow over the age of twenty-one years, and the head of a family, 
and that she has improved and cultivated nine acres of the land 
applied for, for twenty-one years preceding her application, = 


As thus presented, the case is in all important particulars similar to | 


that of the Northern Pacific R. R. Co. v. Te Quda (11 L. D., 304), 


wherein it was held the occupancy of publie lands by an Tadion who 
“has not abandoned the tribal relation, confers no homestead ri ight under i 
the act of July 4, 1884, as against a railroad eran that became effective _ 
_ prior to the passage of said act. 3 a 


For the reasous given in said opinion, your office. isesion holdin 2 that . 
a prima facie showing has been made of exceptance from the grant is 
reversed, and the application by Justinia Salssboo. will stand rejected. 


| PRACTICE—TIMBER-LAND.—CORD WOOD. 
GOsLING 0, MURPHY. 


: On the witharawal’ of an n appeal trom fis local office the Goneeal Land Office may 


properly take jurisdiction of the case, under rule 48 of pracoe, if the irregu- i 


- larities therein call for such action. 


There is no authority under the law for holding a timber land application subject to i 


_ the stibmission of fiual proof by an adverse pre-emption claimant. 

A growth of trees that has no merchantable value except for cord wood ee zoe 
| - render. the land subject +o purchase under the act of June 3, 1878. | - 
. The right of purchase under said act does not extend to land covered by the occu- 
| _ pancy and improvements of a ePeO bona Jide claimant ne tne a emption 

law. . Be ee 


| ‘Seeretary Sinith to the Commissioner of the General Land Office, Marck : 


(GTA) ‘= 31, 1894... i (W. FM). 


On November 18, 1889, Patrick J. Murphy filed declaratory statement — 
for the Due £ of the SW. 4 4 and the W. $ of the SW. fof section 1, and — 


- the SE. 4+ of the SE. 4 of. section 2, township 8 N., range 3 W., of the — os 


land district of Marysville, California, alleging: settlement on N ovem- 
ber H, 1889. | | | : 
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On Anal 17, 1391, William ra Gosling made: joplienuon to enter 


’ the same land ander the act of Juue 3, 1878, and on the same day filed 7 


- contest against Murphy’s pre- -emption cae alleging that the latter 


had not settled upon and cultivated the land as required by law, and 


_ that it was unfit for agricultural purposes «and chieily valuable for 
timber, and upon these issues the register aud receiver ordered a 
hearing for June 23, 1891, on which day the parties appeared. An 


adjournment was had to Tene 24, when Murphy filed a motion to dis- 3 


. miss the contest on the ground of the irregularity of the proceeding, | 
no final proof having been sought to be made. The motion was over. 

~ ruled, and, by agreement of parties, the hearing was postponed to 
a September 1, 1891, and this date was also fixed for the submission of | 


_ Gosling’s fin al proof, notice of intention to make the same ee been 
. filed on June 25, 1891. 


Upon the offering of Gosling’ s final prob on September. 1, Murphy at 


- protested against its allowance, so that the real issues, regularly raised, 


upon which the parties finally went to trial, related to the character of — 


‘the land, as whether timber or agricultur al and to the priority and 


_ good faith of Murphy’s settlement and inprovements, thus curing the 


irregularity of proceeding menenlly eomplanied of by Murphy i in his _ 


- motion to dismiss. 


The register and receiver found, ‘as to ‘the’ character of the land, that 7 


_.itis “chiefly valuable for timber for fuel,” and as to Murphy’s alain of | 
priority of right, that “the evidenceis unsatisfactory,” and recommended 
that “in view of the circumstances of the case, Gosling’s application 

to purchase be held subject to Murphy’s final proof, when the good 

faith of the pre- -emption claimant may be satisfactorily vindicated.” _ 
From this anomalous judgment Gosling appealed, but while the 


appeal was pending in your office, on August.23, 1892, a motion to — 


withdraw the same was filed in the local office, and was received and. | 

‘filed in your office on August 30, 1892. | 
o Accompanying the. withdrawal, and. filed simultaneously with. it, - 
_ there was a motion by Gosling that his final proof made on: Sestembor 
ae 1891, be accepted, for the reagon, as he alleged, that Murphy’s filing 


had expired by limitation on August 18,1892. At the same time he 


tendered’four hundred dollars in ‘payment for the land. 


On account of the irregularities already adverted to, your office felt _ 
. warranted in taking juz ‘isdiction of the case, notwithstanding the with- | 
drawal of the appeal, under practice rule 48, and I concur in that action. —— 


There is no precedent, or warrant of law, for the unique recommenda- . 
tion of the register and receiver, and your office only discharged a 
plain. duty in. exercising the extraordinary jurisdiction bourcrred by 
— the rule. 3 3 — 

Gosling has appealed to this Depax tment trom the decision of your 
* office, which holds, 7 
phe That under ue rulings of the. Departinent Murphy can not be 


f . ‘ ae $ 
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‘consider ed in default by ri reason of not having submitted his anal aroot 7 
within the time. ordinarily required by law, as he would not ERE rodaarer 
to do so pending this contest. 

2. That Gosling’s tender of casi in ‘payment foe ee jad and his 


- motion that his proof be accepted. and receipt issued, , can not be | | 


allowed, for the reason that by the decision of the local office Murphy’ S$ - 
filing was left intact, and he still has right to submit his proof. _ 
3. That the local flies erred in. finding, from the testimony, that the 
land is more valuable for its timber than for agricultural purposes. 
4, That while Murphy’ S residence and improvements on the land and — 


i cultivation thereof seem to have been of rather a doubtful character 
—. . up to about the last of March, 1891, since that date he appears to have 


made good complance with the law, and was so doing prior to the time _ 
when Gosling filed his sworn statement and made application for the 
land, and that his good faith has not been successfully impeached. — 

| The judgment is that Gosling’s application and proof bé nolecee and — 

that Murphy’s filing be allowed to stand. 

The salient aud decisive facts that appear to me to be clearly estab- 

| lished, and which, in the light of the evidence, viewed as a whole, can 
- searcely be disputed, may. be summarized within the compass of a few 
lines. 7 | 
The land in contr over sy, ‘ions broken and ‘uneven, and by no 
means fertile, possesses some value for the purposes of agriculture. It 


is shown, as to part of it, to be well adapted to fruit culture, and there | - 


is evidence, submitted by persons farming similar lands in the near - 
vicinity,.to the effect that profitable crops of cereals and vegetables 
may be grown. The whole tract has a certain value as grazing land, 
and the evidence discloses that the timber land claimant, who is the 
owner of extensive flocks of sheep, devotes great bodies of land around 
about the contested tracts, and. presumably of similar character, to. 
_ this purpose, and there is justification for something more than a mere 
- suspicion that the land in controversy 1s wanted for the same ha aes, - 
rather than for its timber. | 7 
The growth upon the land is confined for ihe most part. to a ser abby 
white oak varying in size from. six -to twenty- Six inches in diameter. 
The ‘witnesses differ widely in their estimates of the extent. of this 
growth, but they all agree that its only merchantable value is for cor d 
wood. | | 
- The right to pur chase land Saluabie ae fon a mewih of this char- 
acter has been considered by the Department, and denied in the case 
~ of Smith v, Gibson (18 L. D. 249); where that.question was directly in 


| issue. 


As to. the other eainipard issue of the good. faith and core ante with 
the law on the part of Murphy, I consider it prov ed that he had, pur-— 
 -suant to his pre-emption filing, established a residence on: the land 

prior to Gosling’s application on April 17,1891, and that he maintained 
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that residence up to the date of the hearing. His improvements con- 
sisted of a house, which he says was habitable, and which he did inhabit, _ 
together with four and a half acres of Jand prepared for. cultivation. | 
This is sufficient to indicate good faith. Pe 

I find, therefore, that Gosling’s application should be disallowed for _ 
two reasons, first, that the land is not chiefly valuable for its timber, © 
and therefore not subject to. entry under the act of June 3, 1878; and, 
second, that at the date of the application the Jand was occupied dae as 
“inhabited, and had improvements thereon. ; 7 

. The decision of your Office is affirmed, 


BOMGARDNER Q, KirrLEMAN. 


Motion for rehearing in ‘the case above entitled (see 17 L. D,, 207) 
‘denied by peuretany i March 31, 1894. 7 


| 


: SETTLEMENT RIGHTS—UNSURVEYED LAND 
STRWARE v. DOLL. 


_ A settlement right acquired in good faith pri ior to sur rvey will be protected as against | 
a subsequent adverse claim made.and maintained with fall Jsnandecse of the ~ 
facts, | ' | 


Baer airy Smith to the Come of the Gener al Land Office, March | 
(J. 0H) _ ee 31, 1894. “ a (A. Ei.) 


The end of this cause shows that on October 6, 1888, the survey 
of the west half of township 5 south, range 86 west, was filed in the 
land office at Glenwood Springs, Gciomaa: that on October 27, 1888) 
John W. Stewart filed a pre-emption eo gc statement No. 1081, | 
Ute series, for lots 5 and 6, section 5, SE. } NE. 4, and. lot 1, section 6, | 
‘in said township and range. Stewart claimed settlement on ee 
11, 1882. Lots 5 and 6, Sec. 5, comprise that portion of the W. 4 3 of 
“the NW. 4 4 which lies west of Grand ‘River. | 

~On October 30, 1888, Samuel Doll filed his declaratory statement No. 
1086, Ute series, for lots 5, 6, 15, 17, 18, and 19, Sec. 5; and lot 8, See. 
6; same township and range, ‘alleving: settlement May 11, 1887, “This | 
as to lots 5 and 6 conflicted with the claim of Stewart. | 
+ On December 5, 1888, Doll gave notice of his intention to make final 
proof on January 12, 1889, aud on January 9, 1889, Stewart filed a pro- 
test and alleged prior settlement. Doll: submitted his proof on the — 
day advertised, and a hearing to determine the claims of Stewart was. 7 
set for March 15, 1889. On this date Stewart filed an amended affida- _ 
vit, and’ hearing was begun. After numerous adjournments, the case |, 
was finally closed on March 13, 1891, but decision was not rendered 
until ne 1M, 1891, more than. v0 years after the earns was begun. | 
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“The local Office decided that Doll has a prior right to fie ground. - 
Your office decision changed this, aud, though admitting Stewart's 


ne prior settlement and his improvements, auvide the land between them, - 


because of Doll’s alleged inprovements. 


ae The testimony in this case comprises over six ianased and ity eee 
pe panes and the material facts appear to be as follows: 


Stewart settled in I May, 1882,in the southern part of a valley; bounded on 


os _ on the east, south and part of the west. by Grand River. This was - 


“more than five years. before survey, and there was no other. settler — 
nearer than seven niles. This valley contained in the neig hborhood of... 
- two hundred acres. Shortly after settling, Stewart bought a herder’s. : 

cabin, directly north of where he had settled, at: the foot of the moun- _ 
tain in the same valley. This cabin stands almost at the intersection — 


of the extreme northwest corner of section 5, with the extreme north: © | 


east corner of section 6, and is on the north he south line between the | 


two sections. eeu ds, Stewart built another house, of two stories, _ ~ 


_ @ little sonth. and east of the cabin, and also partially on the line. In - 
these. two houses he lived up to the time of contest, a period of nearly . 
‘Seven years. During this period he built a long and costly irrigating — 


ditch, the dwelling house referred to, twenty-one by thirty-eight, of | 
_. two stories, six doors and seven windows, a root house, poultry house, 


a shop, store room, stable of two stories, corrals, hay yard, and a long — 
fence enclosing, by using the river as two sides, the entire property, 


7 - with the exception of a space.on the east for travelers crossing the ford 
- and’a space for them to camp and pasture their stock on. Stewart, at 


the time the land was surveyed, had made these improvements and had , 
continuously lived on the land, with his wife and three children. ‘So a 
well had he improved this spot in the wilder ness that before sur vey he 

was offered $5,000 for it. - 
| Some time after Stewart established himself and | family ou ae land, , 
one Skillman appeared, with his wife, on his way to the mines some. 
| twenty miles further north. Skillman, not desiring to take his wife 
further, Stewart agreed to let her stay on his property until Skillman’s 


| return, and, together with Skillman, built her a cabin near Stewart's 


own house. Some time after, and before Skillman’s return, Mrs. Stew- 
art and Mrs. Skillman failed to agree on some question, and the latter 
drove a stake in the ground near the cabin Stewart built for her, and - 
“claimed.” a big piece of Stewart’s land. “When Skillman returned, 
Stewart told Skillman no one but him (Stewart) was entitled to the — 
valley, and Skillman traded his “claim” and cabin, though there is 


nothing to show he ever owned it, and part of Stewart's ditch, to one. : 


Orr. On Orr’s appearance, Stewart notified him that -he- (Stewart) 


_ intended to take up the valley when the survey was established, and it: 


would inelude part or all of the land on which the so-called Skillman Lae 
cabin» was. Orr then sold to one wVeDster. Pw art told Webster the 


\ 


| same, and notified him not to make any improvements, but the latter ¢ 
went on, with money furnished by one Doll, the defendant herein, and 


a the Doll-Condon Cattle Company, and ede improvements and. culti- | 
vated, knowing all the time Stewart claimed the land. | 


“Finally. Webster left, and one Wilson took possession and atterwar is : 
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- Doll joined Wilson, jad together they used the Webster improvements, ang 
-.. and the land in controversy, on which to raise crops and cattle. _ 


The fact that Webster used money furnished by Doll and Doll’s Cat- 


tle Company to make improvements on this land, and that in 1888, the 


year survey was filed, these improvements were assessed in the naiee! 
Wilson, who took possession after Webster, leaves an inference that 
~ Doll, who had no family, was not acting in mood faith, but was resort-_. 
ing to artifice whereby to escape the notification from Stewart, which 
all the others had received, including Wilson. 
Doll appears to be the one one to whom Stewart did not give noti- ° 


fication, but as Doll kept in the background and Webster and. Wilson. — | 


acted really as his or his cattle company’s agents, there is reason to — 
-1nfer the whole pr oceeding was a conspiracy to deprive Stewart of land - 


he made all that it was Wor th, and that Doll was well aware of Stew- _ 


art’s claims, as the evidénce shows it was the general understanding 
that the latter was entitled to the entire valley by reason of Ong and - 
prior residence and improvements. : - 
Your office decision is therefore modified, and you will allow. Sian att | 
to make final proof of the land as he claimed it; and reject the final 
proof of Doll and cancel his' declaratory statement, SO far asit conflicts - 
with that of Stewart. : _ 3 


a 


C ONFIRMATION—SECTION 7 » ACT OF eels 8, AS9t. 
SMITH v, SHAY. ET AL. 


_ An entry erroneously canceled on the report of a special agent without notice, is. 
‘confirmed for the benefit of a transferee thereunder by section 7, act of March 

8, 1891, as against a claim for confirmation set up bya transferee under an inter-. 
 vening entry, allowed while the order canceling the first entry. was in force. os 


| Seer etary Smith to the Commissioner of the General Land Office, Mareh 
(J. 1. H.) =. . . 381, 1894, — (OTP) 


August 19, 1882, Lewis Howe made pre- emption cash saiy No. 3680. 
for the E. § of the SW. gand the SH. fof the NW. 4 of Sec. 32, T. 59 
N., BR. 17 W., Duluth, Minnesota, series. 

i une 15, 1883, said entry was canceled. by your office, upon the oe oe 


ofa special en allowing Howe. sixty mae to apply for a reinstate- . 
- . ment of said entry after notice. 


‘September 23, 1883, John Comstock, aS transferee of said. land, made i. 
— such application, upon which a hearing was order ed by your office | 
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| ooney: 15, 1887. A hearing was had Nebo 25, 1888, whieh 
resulted in a decision -by the local office February 8, 1889, recommend: 
ing the cancellation | of said entry, from which decision Comstock 
appealed to your office March 30, 1889. 


Pending appeal Alonzo Gulberisen: October 10, 1889, made ions: oe 


stead entry No. 4529 for the E. 3 of the SW. 4 aa the SW. 4 of the: 
SE. 3 of Sec. 32, T. 59 N., re 17 W., which conflicted with Howe's entry 
as to said E. 4 of the SW. 4 | 

- Pending proceedings in vont office, viz: June 16, 1891, the Boston 7 
Bate Deposit and Trust Company filed an application: to inter Vene, and 


for the confirmation of Howe’s entr Ys under section 7, act of March 3, 


1891, alleging that it, said company, was, prior to March 1,1888, and . 
still is, a bona jide encumbrancer of said land. The duplication to 


inter vene was allowed. As appears from the abstract: of title filed by 


said company, said encumbrance was a mortgage executed to said com- 
pany on March 21, 1885, by the N. C. Nelson Lumber Company, the 
then owner of aad land, which mortgage was unpaid and unsatisfied. - 

Under this state of facts, your office, -on October 13, 1891, held the 


entry of Culbertson for cancellation, in so far as it eonaicied with the 


| entry of Howe, and further held that the Safe Deposit and Trust Com- 
pany was a bona fide and legal encumbrancer of said land; that said 


- ease came within the provisions of section 7, act of March 3, 1891; that | 
the entry of Howe was canceled without ee which was contrary to 
law and the practice of this Department; and directed that Howe’s _ 


entr y be reinstated, and if ‘said decision became final, passed. to patent. : 
In the same series, Edward Shay, August 18, 1882, made pre-emption — 
eash entry No. 3670 for the N.4 of the NW. ¢ of Sec. 32, and the 8.4 of | 


_ the SW. 4 of See. 29, T; 59 N., R. 17 W., which, on June 15, 1883, was. 


canceled ae poport of a ape cial ‘gent, and ine entrytian’ allograd. 
sixty days from notice to make application for the reinstatement of 


_gaid entry. - Within that’time such application was: made by the said. . 


Comst tock, as transferee of said land, and a hearing thereon, as ordered — 
by your: office, was held November 25, 1888, the result of which was 
that the local office, February 8, 1889, qcommmended aie cancellation 
‘of said entry, from. which decision fhe transferee appealed March 30, 


1889. Between September 20, 1883, when Comstock’s application for _ 


7 the reinstatement of said eatey was itiade, and February 15, 1887, when | 
your office order ed a hearing thereon, the local office pea Miche | 


G, Maher, on July 29, 1885, to make homestead entry No. 2652 for the | , 


S. 4 of the SW. 4 of Sex. 29), and the 8. 4 of the NW. 4 of Sec. 32, T. 59 
N., R. 17 E., which was epmmneed to aah entry No. “SUL. -Aeiat: 4,0 
. 1886, and which conflicts with Shay’s a as to the 8. $ of the SW. 4 
of See. 29, and the NE. 4 of the NW. 4 of Sec. 32, and with Howe's 
entry as to the SE. 4 of ce NW. fof Sec. 32. The Boston Safe Deposit: 
and Trust Company also intervened in this case and asked the confir- ; 
- mation of Shay’s entry under section 7 of the act of March 3, 1891, for 
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| eis same reason . that it asked ae confirmation of Hosve's entry, SUPT ly, 
and made the same showing in support thereof. : 
By decision of October 23, 1891, your office held Maher's ear for | 


cancellation, because of sontlies with Shay’s entry, and reinstated Shay’s 


entry for she same eeasons that Howe’s entry had been reinstated... 
By letter “P” of March 10, 1892, your office transmitted to. this 
- Department what it alleges is the appeal of Ira O. Smith from the 
decisions of your office dated October 13, 1891, and October 23, 1891, 
supra. A diligent search among the papers transmitted fails. to dis. 
close any appeal whatever from the decision of October 13, 1891, supra,. 
the appeal on file transmitted by said letter of March’ i0, 1892, supra, 
being by J ames H. Swan and Ira.O. Smith from the decision: of Octo- 
ber 23, supra. No. action therefore by this Department with reference 
to the decision of October 13, supra, is necessary, and only such refer- 
ence will be made thereto as its. relation to the decision appealed from: 
| may render necessary. 
_ Swan and Smith appeal as the transferees of Maher, , alleging that 
they purchased said land embraced in Maher’s entry from him October 
27, 1886, in good faith, and that it was error in your office. not to hold 
- that they as such purchasers were entitled to have the entry under 
_ which they held confirmed under the act of March 3, 1891, in prefer- 
' ence to any subsequent purchaser or encumbrancer under Shay’s. 


entry. That Maber’s entry was made at a time when said land was | 


vacant public land, and constituted a valid adverse claim, which should. 
have prevented ‘ie reinstatement of Shay’s entry, and that said entry | 
should not have been confirméd under the act of March 3, 1891, because 


the lien of the Boston Safe Deposit and Trust Company was Hot shown: 


to antedate Maher’s sale. I do not think the eee, assuined by the 
- appellant is a tenable one. - | 
The cancellation of Shay’s entry lll the first instance was void for 
_ want of notice (LeCocq cases, 2 L. D.,:784; Burke case, 4 L. D., 340; 
Castello v. Bonnie, L5- L. D., 354). Being roa it Was as though it had 
not occurred. The entry of Maher was allowed while the application | 
of Comstock was pending for a hearing, as per the instructions of your 
office. Hence the allowance of Maher's entry was without authority 
of law or the practice of this Department, and was-made subject to 
all rights acquired or existing under Shay’s eutry (Gideon S. Beards- 
ley, 4 L. D., 262. See also Melvin P. Yates, 111. D., 556; and Richards © 
v. McKenzie, 12 L. D., 47.) The facts in this case are practically the 
_ saine as those in the case of Thomas. E. Taylor v. Patrick McKinney, © 
decided September 28, 1892, by this Department (Letter Press Book 
_ No 253,. p. 213); same case on review (Letter Press Book No. 275, p. 
331), The lands involved were in the same land districtand the same | 
township and range, and the questions presented were similar. In . 
that case the decision of your office holding Taylor’s entry for cancella-_ 
tion was entered without notice to him, and was modified so that Tay- . 
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| : lor was allowed sixty figs after notice iD which to show cause e why his ie 
entry should not be canceled. io | 
|For the reasons stated in that case, i dir eut that ethers or i Gane : 


 ferees be allowed sixty days after notice of this decision within which . 


to show cause why his entry should not be canceled. No hearing for 


this purpose will be ordered, but he may file his. showing with the 


“local officers, for transmittal to your office. If in your judgment 
sufficient cause is shown, you will adjudicate the case accordingly. 

If he fails to make the showing herein provided for, the decision. 
appealed from will stand affirmed, and patent will issue for the land. 

Your decision of October 23, 1891, is therefore modified ¢ as her ein pees 
vided. 

By letter “P” of Deeonber 20, 1893, your office transmitted to this. 
Department a letter from the local office at, Duluth, dated November 7, 
1893, together with the testimony and files in the contest of Alexander 
Carson 2. Alonzo Culbertson, involving the lands embraced in Cul-— 


| |  _bertson’s entry, supra, for consideration i in connection with the case at 
bar. As there is nothing before me with reference to the entry of Cul- 


re bertson, for ‘the reason that no appeal was taken from the action of | 
your office of October 13, 1891, the papers and record tr ansmitted by: 
your office letter “P” of December 20, 1893, are herewith returned to 


"2 your office for appropriate action thereon. 


RAILROAD GRANT-INDEMNITY: WITHDRAWAL-— SELECTION, : 


SOUTHERN PACIFICO R. R. Co. 


The statutory ihavawal on . the location of the roads for wate the Pacific grants Ra | 


were wade extends only to lands within the. granted limits, and all withdrawals 
of indemnity lands-on account of said grants resi on executive authority alone; - 
‘consequently such indemnity: -withdrawals may be revoked by the Secretary of | 
the Interior whenever in his judgment the necessities of the case require. such 
action. 
No rights are acquired t to Haseley lands prior. to selection. | 
An order revoking an indemnity-withdrawal restores the lands ened trefoil to 
the public domain, and the. subsequent selection of such land on account of the 
grant cau not be made in the presence of a prior interv ening entry. 


Secretary Smith to the Commissioner of the Gener al Land Office, March 
KH °° * 81, 1894. BW. 


I have janeiaeiea the ee by the Sonia Pacific Railroad Com. | 
pany from yout office decision. of October 12, 1892, sustaining the action. 
of the local officers at Independence, California, in rejecting said com-. 

 pany’s indemutity list No. 1, presented March 29, 1888, “ because some ~ 
lands are poe to. settlers and others are cover ed by settlers’ A 

entries. ”.. : a 

~The sole e question raised by this s appeal is as 3 to the ofect of the or der 
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of August: 15, 1887, revoking all previous orders of qibiataral of 


a indemnity lands on aeeeuit of this. grant and directing the restoration 


of such lands within the indemnity limits as had not been selected by 


the company. : 
- Tt is claimed on behalf of the company that the lands within sous 
granted and indemnity limits were withdrawn, by force of the act mak- 
ing the grant, upon the location of the road; that no disposition could 
be made of them thereafter, except as provided in the act making the 
grant, and as all the odd-numbered sections within the indemnity limits _ 
free from claim at the date of definite location would but partly satisfy — 
the grant for losses within the primary limits prior to such locations 
that no selection was necessary to attach the rights under the prenes to 
_ the lands within the indemnity limits. | 
It has been the uniform construction of this Depar tment that the 
- requirement to withdraw lands on account of the Pacific railroad grants. 
upon the location of the roads, extended only to the granted lands; 
that all withdrawals of indemnity lands on account of these grants rest 


-. onexecutive action alone, and, consequently, that such indemnity with- 
 drawals might be reyoked whenever, in the judgment of the Secretary 


of the Interior, the necessities of the case required it. , 
This was ihe basis of the orders of August 15, 1887, which revoked 
“all previous orders of withdrawal of fadeisity anda: on account of 
these grants, and the recognition of the adverse claimants. as against 
the grant, to the lands in question, rests on said orders. — aon 
Such amie taseieen repeatedly recognized by this Department as — 
against the grant under consideration. See Southern Pacific k. Rh. Co. 
w. McWharter (14 L, D., 610), and cases therein cited. — 
| Ty the matter of the peleenon of indemnity lands it has been eeaeae. 
| edly ruled by this Departinent and the courts, that no right attaches 
- within the indemnity limits under these land grants to aid in the con- 
struction of railroads, until selection has been made in the manner > 


_ prescribed by the act. : 
- ‘The decision of the supreme court in the case of the St. aa and 


Pacific R. R. Co., v. Northern Pacitic R. R: Co. (139 U. S., 1), is not. 
| authority for holding that any rights attach within the indemnity limits — 
prior to selection, sufficient to amount to an appropriation of the lands. — 
as against the United States, and bar other disposition of the same, 


for, if it is, then the orders of August 15, 1887, were ineffective,as 


. restoration could not be made of lands alr anae appropriated. 

Tn that case the question presented to the court for decision was ‘as _ 
_ tothe rights of the St. Paul company, claiming under a subsequent 
grant to that under which the Northern Pacific Railroad - Company 


-_@laimed, to take lands within the indemnity limits of the prior grant, 


_ when, by the agreed statement, it was admitted that such lands were | 

meeEesaLy to satisfy such prior grant. | 
It is admitted that the right of selection within the seidainity limits ce 

to satisfy losses within the primary limits acernes upon the definite 
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a ‘location of. the road, or as soon as ib 1s possible to ascertain the loss to. 
the grant. : 7 : 

While these acts. making the rene for Pacific ve require the 
President to cause the lands to be sur veyed within forty miles on each 
- side. of the line of road, as soon as the general route shall be fixed, yet, 
- the appropriation of sums sufficient to accomplish this pur pose ee 
with. Congress and even today broad expaiises within the limits of 
these grants yetremain unsur veyed. -: 4 

‘Until surveyed, an adjustment of these Bans is tiapoeatble ae 
while the right to select, dates from the clefinite location of the road, 
yet it remains to indentity the loss ane this. ‘can vot be e done until the 
lands are surveyed. a a 7 | 

As between two grant claimants it. may, however, be admitted that 
all the Jands within the indemnity limits will but partly satisfy the 
indemnity grant, aud as against such subsequent grant the court. holds 
that nothing can be taken within such indemnity limit as, by its own | 


admission, they became appropriated upon the definite location of the o 3 


line of road on account of which the prior grant was made. : 

That this was as far as the court’ meant to go in that case clearly ins 
appears by its decision in the case of the United States ve Colton Mar- = 
ble and Lime Co. (146 U.S., 615). 
— In that case the court a: 


| The or dinary rule with respect to lands within indemnity limits is, bia no » title o 
passes until selection. Where, as: here, the deficiency within the granted limits is 
so-great that all the indemnity lands will not make good the loss, it has been held, 
_ in a contest between two railroad.companies, that no formal selection was necessary 
to give them to the one having the older grant, as against the ou company: (Ste 
Paul & Pacific Railvoad ». Northern Pacific Railroad, 139. U. 8. tLe 2 
I see nothing in the argument of counsel to warraut & change ingthe | 
uniform construction of these grants, and US no selection had been made 
‘of the lands in question prior to Angust 15, 1887, I must hold that they 
were thereby restored to the public eee ai as entries were made | 
prior to the assertion of right under the erant by selection, that the 
condition of the lands at the date of selection alone determniics whether 
_ they were subject to selection. Missouri, Kansas and Texas Ry. Co. v. 
Beal (10 L. D., 504); rae aot a and | as Ry. Co., 
(12 L, D., 19). | : : 7 
~~ Your. office decision. is affirmed ‘id ne. company’ S application to 
| select the lands in question will stand sejpolets, | 


7 
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TIMBER CULTURE CONTEST—COMPLIANCE WITH LAW. 


CAMERON v. KLINE. 


‘Due compliance with the timber culture. law requires the land to be properly pre- 


pared for planting, the trees to be planted when the ground is in proper condi- 
tion therefor, and duck cultivation and protection given the trees BRerelvee as 
will best secure their healthy ¢ growth. 4 


_ Necretary Smith to the Commissioner of i General Lana Offee, Mar a 
- a eS ae . 31, 1894. - | | - (J, LL.) 


L have cpauieies the appeal of Peter Cameron foie your office - 


Geerien of Angust 19, 1892, in the case of Peter Cameron v. J. CG. W.. 


Kline, reversing the dacaign of the local officers, and dismissing Caim- 


_eron’s contest against Kline’s timber-culture entry } No. 3,2.7, of the N. 


and the SE. + of the SE. 4 of Sec..6, T. 20 N., BR. 11 B., “6th principal 


meridian, Neligh, Nebraska, land aistriets containing ae hundred and 
' twenty acres. 


. 
~A 


The record shows the following case: 7. 

On January 23, 1885, one George Sutherland, = owns en east of . 
and adjoining. tlie land in contest, made cbe -culture entry, of said _ 
land. He relinquished it to the United States on January 25, 1886, 


- and on the same day Kline made his timber-culture entry thereof,. 


On April 8, 1890, Cameron filed his affidavit of contest against 
Kline’s entry, alleging. in detail that Kline had failed and neglected 


to comply, in good faith, with the requirements of the  timber-culture 
laws. 


A hearing was ordered for May 21, 1390; on which day Kline - | 


| appeared by N. D. Jackson, as his attorney, Benne under a ‘power of 


attorney executed by Kline at Neligh, Nebraska, on that very day, May. 
21, 1890, and filed a written objection to the jurisdiction of the register 


and. feceiven over the person of Kline, and therein alleged, “ for the — 
~ reason that no service of notice of this contest has been had on this 


defendant.” Whereupon the hearing was Deen until Jul y 9, 1890, 


and a new notice issued for that day. — 


On July 9, 1890, it appeared that the allegation afor esaid was dre: 
and that in fact the first notice of hearing was duly served upon Kline 


on April 19, 1890, by placing in his hands a certified copy thereof. Both - 


parties were cen by their attorneys.'.The second notice had not 


- been served, because Kline could not be found either at his home in | 


Washington county, Nebraska, or at the Hot Springs in South Dakota - 
where he was said to be at work: Cameron filed a written motion that — 
the register and receiver assume jurisdiction of, and proceed with, the: 
hearing of the case, under and by virtue of the first notice, which had. 


been returned to the local office on May 28, 1890, with proof of service 


duly endorsed thereon. Kline, by his attorney N. D. Jackson, filed a_ 
written objection to said motion; and said Jackson filed his personal | 
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—— affidavit. in which. he stated: that no notice of this heaving g Had hea _ 


served on Kline since May 21, 1890; that on that day he had advised — 


Kline that it would be unnecessary for him to appear on July 9, aa 


unless some notice should be served on him from the local. office; - 


that Kline is a civil engineer in the employment: of the Fremont, Elk- 


horn and Missouri Valley Railroad Company, and was, at the time 
when affiant was last informed as to his whereabouts, at ou for said | 
company in the State of South Dakota, and that affiant. believes him 
to be so engaged now; that Kline, when at home, resides at. Blair, © 
about one hundred miles or more from this land office; that he is not 
now present at the land office, and affiant does not eno where to reach | 
him; that none of Kline’s witnesses are present at hue land Lomies, = 
aifiant does not know where they are. . 

The local officers overruled Kline’s objection, sustained Gatioronis ; 


2 motion, and assumed jurisdiction of the case. But they postponed 
the hearing until September 8, 1890, and required the contestant to- 


: notify the defendant of the pendency of the case. And a new notice 


for September 8, 1890, was served on Kline personaly: on July 16, .. 


| 1890, at his homie, 
Between September 8 and iepieiibet 25, 1890, a coors: was Wa 


.- Cameron appeared in person with ©. F. Barks as his attorney,and 
_.. Kline appeared by 8. D. Thornton, as his attorney. Testimony . was - 7 
ee submitted by both sides, and the case was closed. ae , 

_ On September 30, 1890, the local officers rendered their joint: deci- a 
— sion recommending that Kline’s timber-cultnre entry be canceled. 


- Kline appealed to your office. 
— On August 19, 1892, your office reversed the decision of me Neca 
officers, dismissed Cameron’s contest, and held Kline's: entry intact. | 
~ Cameron appealed to this Department: | - 
+. Tam constrained to approve the recommendation. of the. er offi 7 
cers. The diligence and good faith of the entryman, Mr. Kline him- 


self, are on trial in this contest. The evidence proves that he has been | 7 


negligent and indifferent. Since the date of his entry J anuary 25, 


1886, he has done nothing except to sign two letters appointing Jack- 


— son and Thornton as his attorneys, and an affidavit about witnesses. | 
There is no proof that he has ever been. upon the land, or las ever seen _ 
it or has ever spent a cent of money on it. ; 

Geor ge Sutherland, a witness, who has had absolute control of this 


oe tract of oue bun cited” and twenty acres, and has cut, har vested,-and — 
used the hay that grew upon it, testified that-he acted as agent for Mr. - 
Kline. Kline does not-say so, either im person or by the mouth of any ~ 


other witness. There is no evidence that Sutherland ever claimed to 

_ be Kline’s agent, until compelled to do so by the exigencies of this con- 
test. On the contrary, the testimony of all the witnesses on both sides, 
— ‘including neighbors and employés of Sutherland, tends to prove that | 
= he ponies himself to be held out and reputed as the owner of the 
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isda Saiierinitd dia not inform his alesse principal, 1 Mr. Kline, that | 
the timber plantation had been burnt over in 1888, and all the trees. 


..  destr oyed.. 


abe Sutherland were Kline’s sau then Kline who has given 1 no per- | 
_ gonal attention to the property, must be heid FESPOUGIONE for Suther- 7 

land’s negligence, defaults and bad faith. 
- Sutherland testifies that seven and a half acres were broken i in 1886, 
the first year. This breaking was so badly done that in 1890, after four 
years of alleged cultivation, it took vareful examination to tell where 
the line was between the broken and the unbroken eround. 

In the spring of 1887, Sutherland sent C. C. Thompson, one of his 


own hired men, to sow rye on the broken. land. The grass was knee _— 


deep. The fiaieou made no impression on the ground; would strike it 
—onee in awhile. The land was pretty vee N puunEe sane of this rye; | 
only oncein a while a spear. | ce 
Sutherland testifies in respect to this sowing of rye, that agnvecas - 
sowed the grain and Austin did the harrowing; that the land “was 


- grassy and miry—but-no water—our horses got mired Several timés;” | : 
. that no crop was harvested ; ‘that he did not expect any crop when he 


sowed the rye; that he “ “housht at the time that the law requir ed. it 
sown. to a crop;” not cultivated. - 2° 
In the fall of 1887 the seven-and a half : acres were ewe 
In April,.1888, they were planted to trees. Sutherland eee 


— “At the fe of the planting, the ground was under water from two to eS 


four inches, and the men doing the planting had to wear gum boots; H 
the roots of the tr ees being laid on the ground and a at with 7 
@ forked stick.” | 7 

_ Jacob L. Day, one of Sutherland’s men, testifies: “We had a meas- 
ure we set by.. We had a paddle we stuck down, put the trees in and | 
pushed the earth about them with the paddle”—“ the earth was.a lit-— 
tle water and mud, both mixed.” “We set the trees four feet apart 

one way and eight feet the other.” “TI don’t know that.I can answer 

how many trees we planted on each acre. We aimed to set out the’ 
_number the law requires: 2,700 to each acre. We only got half the 
number to each acre. 

In November, 1888, a prairie fire swank over sii seven and a half 
acres, and destroyed the ary g gTasses and ‘weeds, and: the trees afore . 
said. | : 
Tu April, 1889, part of ae wate: was plowed and wor clea over with - | 
an eight-foot disk harrow, and set to cuttings, 22,000 in number, four: 
‘feet apart each way, and seven hundred and. fifty walnut seeds were 
planted. : 3 

Thomas E. Shadrick, then. keeper of Sntherland’s stock and one of — 
the hands, testified that part of the ground was in good condition and. 
part of it pr etity wet; that about four and a half acres were ploughed; 
| that's in some places there was als STASS 5 that the eo Was ~ 
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soft; that the cuttings he pushed i in with his s hand, and the walnut seeds _ 
with his foot. i 
In the early spring of 1890, another pr airie five swept over this tim- oe 


ber plantation and destr eyed it. 


On April 8, 1890, Cameron’s notice of contest. was s filed; “ia on. April 
Sls 1890, it was served by. delivering a. true won into a hands of | 
Kline. - - 

In the latter part of ape il, 1390, Sutherland veut another one of. iis . 
men, George W. Davis, to set out thirty-seven bundred cuttings. | 

The proof is that no attempt was made to cultivate the trees, or the 
cuttings, or the walnut seeds, after they Wwe ere planted. Grasses, and 
weeds, and canes were per mitted to grow up in their. midst, as upon 
the. adjoining unbroken land, and eee aes oe the fires 


as which twice destroyed the plants. 


| This tract.was selected for timber-culture. with knowledge that it was. : 
Missouri river bottom land, yank in weeds and grasses, subject to over. 


~ . flow by waters from the river and from. Silver. creek, and exposed to 


devastation by fires from railroad engines, and other causes. 
A broad deep ditch extended all around the seven and a half acr es. 

-. dedicated to timber- culture, with the earth dug. out. banked on the 
inside, would have drained the land and checked the fires. If the lot 


- had been assiduously cultivated, like a thrifty farmer’s corn- field, with — 7 


the plow and the grubbing. hoe, and choppeil with the weeding g hoe, | 
-- until the weeds and grass were exterminated, the tree-plants would © : 
‘have been fire proof, and they would not have bean choked or burned. 
The rulings of this Department on this subject are explicit. — . 
A party taking up land in the arid country without the means of 
~~ complying with the stringent presen of the ie does so at his own. | 
risk, 1h. D., 123. | faa 
Non- papas with the law will not ‘be. ecouked on: ae plea that ' 
the land is too wet for the successful. cultivation of trees, where it — 
- appears that the character of the land was known at the time of entry, © 
and that no effort was subsequently made to reclaim or prepay pre- 
pare it for cultivation. 8 L. D., 511. | 
- Planting of trees. should be. dane when the ae is in such condi- 
‘tion as will, under ordinary circumstances, be favorable to their growth. 
One who entrusts the care of a timber. culture claim to an agent, IS 
responsible for the ‘negligence of his mepbecenienves in failing to com- 
ply with the law. 12 L. D., 476. 
The cultivation of trees peqiured by law, is such care and acention 
ag will best promote their healthy growth. 11. D., 180; 4 L. D., 174, 
. Jtis incumbent upon the entryman to make adequate provision for 
the protection of the trees planted on the claim. 14 L. D., 98. 


Your office decision is hereby reversed. Cameron’s cones IS SUS- 


‘ cae and Kline’s timber- culture wil be canceled, 
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TIMBER LAND—FIELD NOTES. OF SURVEY. | 


BRO WN v, WRIGHT. - 


In 2 a, contest involving the character of a tract of land. siibeaneds in a timber land 


application, where the evidence is contradictory, and the land is returned “third 
rate, hilly, and. rolling and very densely timbered with hemlock, fir, spruce and 

‘cedar, ” the field notes: may be accepted as conclusive, in view of the fact that . 

the ere is of the lowest quality of soil indicated by government surveyors, | 


Seer etary Smith to the Commissioner of the General Land Office, March 


(GLH) 7 84,189 WB ML) 


‘On Movember 20, 1890, Joseph B, Wright made application, under 
the timber and stone act, to enter the SW. 4 of Section 32, Township. 


. 8LN., Range 10 W., of the land district of Seattle, Washington. 


, On J anuary 13, 1891, Matthew A. Brown filed protest against the 
acceptance of Wright's final proof. which was submitted on March 12, 


1891, alleging that “the land is agricultural in character and not sub- 
tng joey to entry under the act of June 3, 1878.” 


A hearing was had, béginning January 11, 1892, Biowe, fesniatiet 


; having male application to enter the land under the homestead laws 


\ 


on October 21, 1891. 


The register and receiver recommended that Wright's final ou be. 
caeea saylng that they “have carefully considered the testimony, 


. taking into consideration the experience of the witnesses and their. 


acquaintance with the land and are of the opinion that while the testi-. 
mony is directly ee the weight of evidence is with the con: 


testant.” 


‘The decision of your office, now on appeal here, shite re the 


direct conflict of the testimony on the essential points” of the case, 


takes a contrary view, preferring to “believe the. testimony : defend- 


| ant and his witnesses against that of the plaintiff.” 


From a painstaking examination of the evidence I find that'there is. 


: little to be said of it beyond the general statement that the witnesses 


manifest great zeal, not to say bias, in favor of their respective princi- 


pals, and that there are. no > internal badges 0 or indicia of error. or fal- 
‘sity. | 


_ Under these siteatnebanions I have had recourse to the field nets on 
file in your office, and I find that the land in controversy is returned 
as ‘third rate, hilly and rolling, and. very densely ambered with hem-' 


- lock, fir, spruce and cedar.” 


In view of the contradictory character of ie évidence ca of the fact 


that the land is of the lowest quality of soil indicated by the govern- 
‘ment surveyors, I shall hold these field notes to be decisive of the case. 


The record discloses that Wright is not a natural born citizen of the 


- United States, but in proof of naturalization he has filed a certified 
copy of a judgment of the county court for Kings county, New York, 


admitting to citizenship J. Zidmead Wright. This discrepancy appears 
to have been overlooked as well by the local office as by your oftice. | 
14469—VoL 18——21 , _ 
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an The jecision of your office is, therefore, affirmed on condition ver 

; thie timber land claimant, Joseph B.. Wright,. furnish proof of his iden- 
‘tity with the person named in the judgment aforesaid, admitting J. 

Zidmead Wright to citizenship, or other satisiactory evidence of natu. . 


raliz ation. 


PRACTICE-APPEAL—HEIRS OF HOMESTEADER. — 


2.8 _ PUTNAM 2. HARDECKE. 


| An anneal filed on behalf of the heirs of a homesteader will not be entertained in vehe a 
- absence of satisfactory proof of the entryman’s death, and a specifics statement as 


to the parties claiming the right to be heard as heirs, 


Secretary: Smith to the Commissioner of the General Land Ofte, March | 


GLB) 2 84, 1894. fs - (A.B) 


An appeal from your office decision of ical 13, 1892, made in the | | | 


above entitled cause, has been received. 


The record shows that on February 4, 1888, Charles Haniccie filed ao 

_ -declar dtory statement of his intention to pre-empt the W.4o0f theNE. 
£ and W. 4 of the SE. 4 of Sec. 34, T. 25 N., R. 6 E., W. M. , Seattle, - _ 

Washington, and that on Jaiuary g. 1889, Ellis Bub made home- pa . 


stead entry for the same land. 


On December 18, 1890, Hardecke made final proof, against the accept: - 


: ance of which Putnam filed a protest, alleging that defendant had never 


| established a bona fide residenceon theland, nor cultivated and improved a | 
it as. required by law; and: that he had not ee his eproot vo | 


the required time. | 
A hearing was held, and. the local office Satan ertied that the final 


' proof be One as the allegations of the se Putman. were not i 
. sustained. © 4 
_ By offive letter (“G”), dated August 18, 1892, your office affirmed _ 
the local office, and decreed that, “upon this decision becoming final 

- and. defendant's claim being parfooted ee an entry, a home- oe 


- stead entry will be canceled.” 


, From this an appeal is filed in the case ‘Sigubd Bye Zs t. E. Shields, | 
. attorney for the heirs of Ellis Putman, deceased.” Attached to ioe 18 


an affidavit signed by said. H. BE, Shields, to the effect that affiant 


is informed and believes that Ellis Putman, the before mentioned - contestant, was 
killed at or near Gilman, in the county of King and State of Washington, on or about: ba cipal 
the .dayof | , 1892; that affiant bases his knowledge and information as 


to the death of said Ellis Poaman upon the notice of his death published in the 


newspapers of the city of Seattle, in said county, and from information obtained 
from Laura S. Putman, widow.of Ellis Putman, deceased. ~~ 


This affidavit i is not sufficient proof of entryman’s death to iby his ew 7 


ce to be substituted in this case, and an appeal simply by heirs, 


without stating who those heirs are, is not definite as to ae Dante In 


interest.” The appeal is therefore cismusted: 
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SWAMP LAND—FIELD NOTES or SURV EY, 
_ Murpuy ». eee MOE MINNESOTA. 
i ‘The field notes ‘of survey are prima facie evidence of the character of land claimed — 
_ under the swamp grant; but it is always competent for any adverse claimant 


. under the public ; land awe to assail the correctness of the returns. 


Secretary Smith to ite Commissioner of the General Land ‘Office, March 


(J.1. HL) | BI, 1894, . to (J. L, McC.) 


The St. Paul and Duluth Railway Company, Seaman under and 
grantee of the State of Minnesota, has appealed from the decision of | 
your office, dated November 3, 1892, rejecting the claim of said, State, — 
- under the swamp land act of March 12, 1860 (12 Stat., 3), to the NE. 4 
of the NE. 4 and the 8. $ of the NE. £ of See, aa T. 49 N., R. 21 W., 

Duluth land idistvice Minnesota. 

_. dames Murphy filed pre-emption ‘icdamacis statement for said tract 

. on November 25, 1889. As it was claimed by the State of Minnesota “— 
(although not approved and certified to said State), the filing, was 
allowed ‘subject to the swamp land ¢laim” of the State. = 
Proceedings were thereafter had in pursuance of the circular relative — 

— to entries and filings on lands claimed as swamp lands, eErrOS by the — 
‘Department December 13, 1886 (5’L. D., 279)... 


- As the result of the hearin had, the local officers, and on appeal = | 


your office, found that each forty-acre tract of the land in controversy | 
was not swamp land, within the meaning’ of the act.. : 

The railway company, (grantee of the State), files eight allegations 

of error, which may be reduced in substance to two: | 

First. Error in finding, as a nah; that the land was. not ¢ swamp and | 
overflowed. ' | 

I have carefully sxeaninea the testimony, and find that it clearly 


shows, as held by the local officers and your office, that much the larger 7 


part of each forty acre tract embraced in the land in contest “is high, 
dry, rolling agricultural Jand, and not ) Swamp or overflowed ait the 
date of said grant.” 

The appellant further alleges that your office was in error “in not 
holding and deciding that the title of the State and its grantees is 
governed by the character of the land at the dates of the grant and | 
- survey as shown by the field-notes,” i. e., irrespective of the facts dis-- 
‘closed relative to its character. | | 
J cannot find that the Department. has e ever held that land which was 
not swamp land in fact passed to- Minnesota, simply because it was” 
returned as such by the field-notes. .The field-notes are held to be 
prima facie evidence of the character of the land; but it is always com- 
_ petent for any claimant under. the public land ‘awe to assail their cor- 
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| ‘pootmoss but in such case, as directed by rule, 6 of. the circular of 


i December 13, 1886 (supra): 


‘Where swamp- Jand. selections are based: upon the fiela notes of survey, a ie | 
_ land is alleged not to have been swamp and overflowed, ** * the burden. 
of proof will be upon the contestant or adverse claimant under the public land 
laws. : : ; . — . 

~ While otherwise (see rule 3 of the same instructions) the burden of” 
proof would be upon the State. | | 

Jn the case at. bar, inasmuch as the field notes augweu: the land. to be 
swamp, the burden of proof was upon the claimant under the public 
land laws. to show the incorrectness of said field notes. I am. of the 

opinion that it was clearly shown that the field. notes were - incorrect, 
and that the land was not swamp in character, = : 

The decision of Be office is therefore affirmed. 


—— 


_CONFIRMATION—-SECTION 7; ACT: OF MARCH 8, soi. os 
Enron v. _ Hoprix ET for 


_ The initiation ofa ecutest apainst an pee prior to ins passage. of the net es itaicn" 
3, 1891, will not defeat confirmation under the body of section 7 of said. act, if. 
the. pala y: is otherwise within the terms of said section, — he ips 


. . Secretary Sinith to the Commissioner of the General Land Ofte, March. 
v. eS ee 51, 1894, oh eee B. ee 


Se The land involved herein is the SE. ze of sec. 22, a 108 N,, R. 5A W. 
*  ‘Mitehell land district, South Dakota. 

On December 2, 1880, Rossiter D. Hoppin made. homestand entry. for” 
the: tract, and on ‘November 30, 1886, made peymens and received final 


oor. partfoate: 


On March 20, 1889, the plaintiff, oe A Knight, filed affidavit of 
contest, alleging non- ‘compliance with the law. — 
A hearing was had on, September 23, 1890, and on J une 8. 1891, the 
local officers found in favor of claimant, from eich contestant appealed, 
Your office found that the entry fell within the provisions of the trans- _ 
fer clause of Sec. 7, of the act of March 3, 1891, and the transferee and 
entryman were called upon to. furnish evidence of the incumbrance. _ . 


In response thereto. they have furnished evidence ‘that on February 8, 1887, the 
entryman conveyed the land included in his entry to E. H.J acobs, trustee, to secure. 


'. the payment on January 1, 1892, of $200, paid to Hoppin by the American Mortgage | 


and Investment Company, of Madison, Dakota; that on October 31, 1888, said mort- 
gage or trust déed was assigned to Coleman. by tite trustee, for a valuable considera- 
tion; that-Coleman is still the owner thereof, and that none of the principal of the 
mortgage has been paid, or satisfied in. any manner, aouee the interest has been 
paid. | 


On August 12, 1802, y your -offiée held that the case was within, the. 
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"provisions of Sec. 7; of the act of March 3, 1891, and confirmed the 
“entry for patent. 

The contestant has appealed to the Department, and assigns as error 
-substantially, that your office fails and refuses to recognize the alleged 
rights of the contestant under the ‘proviso of See. 7, of the act arere, | 


cited. | | 
Section seven of the act of March 3, 1891 (26 Stat., 1095} }, is as fol :- 


lows:. 


Sec. 7. That whenever it shall. appear to the Commissioner of the General Land 
Office that-a clerical error has been committed in the entry of any of the publie 
lands, such entry may be suspended, upon proper notification to the claimant, 
through the local land office, until the error has been: corrected; and all entries 
made under the pre-emption, homestead, desert-land, or timber- ‘culture laws, i in 
which final. proof and payment may have been made and certificates issued, and to’ 
which there are no adverse claims originating prior to final entry, and which. have 
been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty-eight, and after final entry, to bona fide purchasers, or incumbrancers, for a — 
valuable consideration, shall, unless upon an investigation by a government agent, 
- fraud on the part of the purchaser has been found, be confirmed and patented upon | 
presentation of satisfactory proof to the Land Department of such sale or incum- 
- brance: Provided, That after the lapse of two years from the date of the issuance of | 
the receiver’s receipt upou the final entry of any tract of land under the homestead, 
 timber-culture, desert-land, or pre-emption laws, or under this act, and when there - 
shall be no pending contest or protest against the validity of such entry, the entry- 
man shall be entitled to .a patent conveying the land by him entered, and the same - 
shall be issued to him; but this proviso shall not be construed. to require the delay — 
of two years from the date of said entry before the issuing of a patent therefor. — 


In the case at bar it is admitted, that final proof and payment had 


been made, and certificate issued : that there were no adverse claims 3 


“prior to final entry; that the land had: been incumbered prior to March 
1, 1888, and after final entry to a bona fide incumbrancer for a valuable 
consideration ; ; that no fraud on the part of the purchaser has been 
found by a government agent, and that none exists. ie [ 

It is insisted, however, that inasmuch as the contest herein was s insti- | 
tuted prior to the passage of the act of March 3, 1891, (supra) that. it 
was the initiation of a right intended to be pr ateoted by the proviso of 
‘section seven of said act, from the COMME SUEY. provisions of paid Sec 
_ tion. 

The Department has been called on several fines to pass on this ee | 
tical question, and whatever difference of opinion may exist as to the : 
_ intention of the act, it.is now well settled that the so- called proviso of 
Section seven of the act cited, is not.a limitation on the confirmatory 
_ provisions of the same, and that the initiation of a contest or protest 
prior to the passage of the act, will not prevent the entry from passing 
as under the body of said section. See Axford v. Shanks, et al. — 
(12 L. D., 250), and the same on review (13 L. D., 292); also Shepherd 
_ ¥. Eikdahl (ib., 5387); Stanley v. Howard (15 L. D, ane) and wey: ie 
Griffith (16 L. D., 518). | 

The rule stare decisis | is recognized snd followed in departmental 
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es sdauilaee and the question made in the case at bar will not be © 


reopened. - 


.. The judgment appealed from is concurred i in, and the : same. is hereby 
eo and aflirmed, 7 ie as bon He 


‘PRE-EMPTION-SETTLEMENT—TRESPASS. - — 
LEWIS v. NUCKOLLS, 


No is are auanieed under the pre- emption law by a \ foraible intrusion on thie | 
a inclosure of another... 


| Secretary Smith to the Commissioner of the General Land ogiec, Mareh | 
GOLA) ce 3 «81, 1894. oo ((W. EM) 


| The record in this case shows that on June 20, 1889, Georee H. Nuck- © 
- olls filed declaratory statement for the H.4.of the SE. 4 of section 20, and 
the W. 4 of the SW. i of section 21, township 7 S.,range 92 W. aiid 
the land: district. of Glenwood Springs Color ado, aeene: settlement | 
| anuary 14, 1889. 


On June 20, 1889, Sheldon L. Levis also filed declar tony statement . 
- for the SE. 4. of the SE: 4 of section 20'and the SW. 4 of the, SW. + of 


— section 21, anil the NW. 4 of the NW. 4 of section 28, and the NE. 4of | 

- the NE. 4 oe section 29, res iS, “R, 92 W. alleging settlement 7 

on June 1, 1888. | | 
. Tt will be seen. that the two Aline conflict as to the SE. rt of diie: SE. 

+4 of section 20, and the SW. 4 of the SW. 4 of section 21. | 
 Nuckolls gave notice of ie intention to make final proof on. Septem- 
ber 30, 1889, on which day Lewis appeared. and filed a protest: against 
the allowance of Nuckoll’s enury for the tracts in conflict, for ane 


reasons: = 


* oe That he was the prior settler i in good faith under a fall compliance 
- with the pre-emption law. a 

2, That Nuckolls has not resided euteeue: or at ali in good es 
; faith: upon the land, or improved the same as: provided by law. 7 
_. 8. That at the time of the alleged settlement of Nuckolls and for a 

| long time thereafter he was a minor. ; 
A hearing was had, beginning January 14, aaa soneeine Maieie 6, | 
1890, at which a sroat volume of ‘testimony, covering over four. an: : 


3 fired pages of manuscript, was taken, A decision was not rendered 


- until November 6; 1891, some twenty months after the conclusion of — 
the hearing. Pending this delay, a change had occurred in the admin. 
istration of the local office, so that we have not the advantage of the. 
opinion of the officers before whom the hearing was had. | 

Your office and the local office concur in dismissing Lewis’s protest, | 


4 and the case 1s Now before me on appeal from the decision of your altice 


~ to that effect. — 
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Osnnsl for Nuckolls have interposed a motion to dismiss the appeal | 


on the ground that it was not filed in time to allow of notice to the _ 


_ appellee within the delays allowed by the rule. .’ | 


The record shows that notice of the decision of your office y was eae 
to.and. received by Lewis’s attorney of record on August 12, 1892, so 
that the seventy days prescribed by the rule would expire on October 


— 21, 1892, It appears, however, that the appeal was filed in the local 
office on October 20, 1892, and that notice. to Nuckolls’s counsel, who 
resides at Denver, was deposited in the post office on the same-day, 


‘The distance from Glenwood Springs, the situs of the local office, to 


- Denver, is less than four hundred miles, and the running time, by fast 
mail train, is shown to be about thirteen hours. It.is reasonable to 


| ‘conclude, therefor e, that a letter posted at Glenwood Springs on Octo- 7 


-ber 20, would reach the addressee on the nero day. 
The motion to dismiss is overruled. 


~ 


The ample statement of the facts of the case contained in the deci 


sion of your office, on the merits, renders it neither necessary nor use- 
ful to go over that ground here. . The evidence: convinces me that 
Lewis’s. settlement was ace ainplished by forcible intrusion upon the 
inclosure of another man. The pitching of his tent on June 1, 1888, 

when he claims his settlement to have been initiated, does not appear 
to have been accompanied by violent acts, or show of force, but by his 
- own admissions, when the season for farming operations was at hand, 


+ he appropriated to his own use the better part of the meadow land, a - 


part of the plowed land, and the water rights of the contestee, Ane 


_, previously made personal service upon him, at the muzzle of .a rifle, of 


the following notice: “ You are hereby notified not to trespass upon or 
~-do any work on any part of the land that I claim either in person or by 


agent. What you plant I will reap.” Nuckolls was practically dispos- 


sessed of all his improvements except the house in which he ned and 
a few acres of land about it. | 
Under my view of the case, it is not important to 15 more than 


7 “merely advert to the fact. that, though he is shown by the evidence to | 
have been in possession, either in person or through others represent- | 


ing him, since. 1884, the contestee, in his declaratory statement, alleges 
settlement on January 14, 1889, and that this apparently tardy formal 


showing of settlement was induced by the fact that ou that day he 
attained his majority, and became, therefore, a qualified pre-emptor.. — 


The essential question, as it appears to me, is whether or not Lewis's 
intrusion on the inclosure of another by violence creates an equity, or 


a legal right superior to. that quneey© or, indeed, whether. he. acquir es ny 


right at all. | 
In a case somewhat. similar to this, in. which its eaiitabie powers 
were invoked to. declare a trust in favor of a forcible entryman, the 


- Supreme court of the United States said that “if there be any principle _ | 
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. et oe . 


of law en requires this, the. court must be gover ned by it, but it. is. i 


~ idle to pretend that such a decree would be es in n natur al Bema in: 


| a Frisbie v, Whitney, 9 Wallace, 187. 8 
‘In the later case of Atherton v. Fowler, 96 U. S., 513, hots the. — 


» question was fairly before the court, it was held that “« sich anintrusion,  _ 


_ though made under pretense of pre-empting the land, is buta naked, - | 
unlawful trespass and can not initiate aright of pre- -emption. » | 
iI think the conduct of Lewis was in law a “naked tr espass,” and his 


ease is, in my judgment, strictly within the doctrine just quoted, and 
can find no sanction. either in law, in equity, or in the primerpies OF 5."* sa 


natural justice. 
‘The decision of your office iS, therefore, affirmed. 


WATER FRONTAGE—PLAT OF SURVEY. 


LEWIS W, PIERCE. 


An imal who acquires'a water frontage through an entry pase on her recog . ee 


nized plat of survey will not be deprived of such right by a isabeeanens, survey : 
‘that enlarges, the aoreaee of the section. , 


opseneiais y Smith to the Cominissioner of the General Lia : Office Har ch 


(LH) “799 1894. ~ ee ae Cy 7 


act I have considered the appeal ny Lewis. W. Pierce a your office 
-.- decision of December 14, 1892, sustaining the action of the local officers i 
~~. in rejecting his application to jaake entry of lot No.1, Sec. 19, T. 53:S., 


R, 42 N., Gainesville land district, Florida, because the same had passed ~ : 


om beyond. cr jurisdiction of your office in the patent issued to. W; H.~ a 


~ Gleason 1 upon his homestead entry made April 4, 1870. — | 
Said. entry by Gleason was made under a survey of this township rs 
approved August 1, 1845. 


The plat of this survey: shows said section 19 to be fractional, Sine ac- ae 


Poe ing lots 1 and 2, together. aggregating 164.84 acres for which Gleason aa | - 


Inade entry as before stated. 


Final proof was made upon said entry on J enuaty: 12, 1877, | and _ 3 | 


patent issued thereon. June 24, 1878. 


A new survey was made of this township, which was appr ved Feb- 


7 Tuary 1,.1875, and this survey shows a much greater amount of land = 
se within aad section than that shown by the ne of 1845, : 
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. The. two surveys are here roughly represented. 





In the case of W. H. Gleason v, Pent (14 L. D., 375), it was held, | 
referring to the entry now in\question: When, therefore, the mateites 7 
- mnade his original entry, the then official survey of 1845 was as claimed _ 
by counsel an assurance of the pr oprietor ee a riparian estate was for 
sale. 

“In that case the right to eke entry of lot N 0. 2, under the survey of 
1875 was involved, and it was held to have been an accretion since ‘the 
— survey of 1845. 7 
That case is decisive ofthe one here in question for, if ioe No. Qisan 


- aceretion since the survey of 1845, surely lot No. 1, must be, as.it lies 


between lot No.2 and Biscayne Bay, which forms the: eastern boundary 

of this section. ‘ 
In the en under consideration, nogeven it is claimed ‘that the 

land in question cannot be an aecie Aon as timber 1s growing thereon 


more than one hundred years old; that there must have been a eee iy 


in the original survey, and to ascertain the facts a hearing is desired. 

To admit that: there was.a mistake in the survey could not, to my 
mind, alter the case, for it is not claimed that, even if a mistake had 
- been made, Gleason was in anywise responsible for it, or that it was 

made through his connivance. x 
He made entry fifteen years after the survey si db 1845, and his contract 
-with the government was based upon the recognized plat then on-file. 
‘This assured him a water front and undoubtedly this fact influenced _ 
his selection of the land. This being’ so, no sr aa survey¢ can 
‘deprive him of his frontage on the water. — | 

Whatever view is therefore taken of the matter, our decision must 
be, and. is accordingly her mye affirmed. . 
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CONTESTANT SALE OF PREFERRED RIGHT. 
_ BEANE v, MonrGomERy. 


The preferred right of a successiul contestant will not be hela forfeited on & char ge 
_ that he has sold such right to another, where it appears that the contract of sale, 
if made, was not carried into effect, and that the contestant. promptly applied os 

to exercise his Ti ight as SOON as me record was cleared. . ee 7 


, Seeretary Smith to the Commissioner of the General Land Ofte March 3 
(GLB) Bg Oly 1008 ot ty, Eads G.) -? 


The land involved j in this appeal is the SE. 4 + of Sec, 20, t. 28.) R. 


36 E., Blackfoot, Idaho, land district. 


‘It ee from the record that John Montgomery, J r., on “August 9, 


1889, filed an affidavit of contest against one Munn’s ‘timber. ealuie 


‘entry—N o. 708—of this tract, and with it his application to make tim-- 
~ ber culture entry on the land, This proceeding ripened into a judg- 


a” 


_ / ment of cancellation by your office August 6, 1890. On August 9 fol- 


: lowing Montgomery tendered again his Gambet application, ‘and the 
same was rejected by the register, “on account of land being covered ~ _ 


by prior timber culture entry No. 708.” On August 11 following Frank | 


*3y We ‘Beane made timber culture entry of the tract, “subject to the pref- : 
erence right of J ohn Montgomery, Jr.” “Montgomery, again, on August , 
19, 1890, presented his application, and the same was accepted, and, — 
= ee tae to the report of the local office, “at the same time Mr. Mont- 

~ gomery was notified that Beane would be cited to show cause why his | 


entry should not be canceled, and that of Montgomery allowed to 


stand.” By the same report it is shown that Beane “submitted a cor- 
. roborated affidavit. to the effect that Montgomery had. forfeited his. 


preference right,” hy having sold it “to one Gerber,” prior to the final. 
termination of the Munn case in your office, and they recommended 


_ that Montgomery’ s entry be canceled, and Beane’s entry remain intact. 
— Your office, on January 12, 1891, reversed the action of the local office, — 
but, “‘upon Beane’s hon for a new trial, on the eround of newly dis- 


covered evidence,” your office, on Mareh 13, 1891, rever sed its action. 
of January 12, 1891, and ordered a heating for hie purpose of deter-. 


mining whether “ MV ontgomery really sold his preference right.” 2 AS &._ a 


result of this hearing had before the local officers, they again recom- 


~ mended the cancellation of Montgomery’s entry, and that Beane’s. = 


should remain intact. On appeal, your office; by letter of March 30, 


1892, reversed the action of the register and receiver, and held, ‘by impli- . 


anon atleast, that Montgomery’s right dated from his entry of August. 
on 19, 1889, A Taption. for review was filed by Beane, and Montgomery 

| presented a motion for a modification of your office. decision of March 30, ~ 

. 1892. By letter of October 14, 1892, your office overruled the motion "s* 


for review, and. granted the motions of defendant. and modified your 


oe former oftice judemeny to theextent of deciding that } ra S meee . 
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@ated from the ine he filed his application to enter with his contest: 


against Munn, under the authority of Barber v. ‘Bowley (14 L. D. , 815), 


The case now comes before the Department on appeal:‘by Beane, The 
errors assigned are on the questions of fact. as disclosed by the evi- 
| dence. | 

_ The charge here—informhally ade that Montgomery forfeited his. 

| preference right by having sold it to one Samuel Gerber for a consid- __ 
- eration prior to the decision in the Munn case, To sustain thischarge, | 


there is introduced an alleged copy of a contract, dated November 22, _ - 


1889, between John Montgomery and one Eliza Geller, by which it is ; 


agreed that if the contest ease is decided against him he will pay Gfeller — | 


“the amount he has received from her for the relinquishment of his pref- | 


erence right of entry to the above-described land (that in controversy), — 


viz: $50 in cash and her note payable in 6 months with the privilege 


of running ten, for $50 more.” .There is a further condition that she a * . 
‘will pay him $50 j in cash and will give her note for $50; this “in con- “3 — 


- sideration of the said covenants,” as above quoted. 


Granting that this,is true, 3 yet, in the face of the record, can ae be ms 


said that Montgomery forfeited his preference right to the Jand?. I : 


think not. If the contract was actually made, it was not carried into - 


| effect. | When the record was cleared in the local office, Montgomery 
_ promptly. sought to exercise his preference right, and finally did so. .. 
Therefore, giving the contestant the full benefit of the testimony 
offered—without passing upon its competency. which I think is a 
tionable—I do not think his contest can be sustained. : 
Your office judgment is therefore affirmed. | 

- Inthe files J find a second contest by Beane against: iaaieones: _ 
“which has beén initiated and tried during the pendency of the case — 
under consideration. Inasmuch as your office has not passed. upon this | | 
‘last proceeding; it is retur ned for your consideration. | 


a 
7 ~ 


- HOMESTEAD CONTEST—ABANDONMENT-—LEAVE OF ABSENCE. _ 
HILTNER v. WORTLER. ace 


"Where a leave of absence is oranted a hoinesteader under the act of March 2, 1889, . 
a charge of abandonment will not lie against the entry until the expitation of — 
six moans after the time for which the leave of absence was granted. 


Beoretary Smith to the Commissioner of the General Land Office, Mareh 
(LB) | » i — 81,1894, _ (E.M. RB.) 


This case involves the N a of the NE. 4 1; the SE. $ of the NE.4, and. | 
the NE. 4 of the NW. + of Sec. (34, T. 34 N.; R. 36 Ww, Chadron land 
district, Nebraska. - 
' The record shows that on October 16, 1890, on maieation and iow _ 
ing made, Wortler, who had made homestead entry for the above-— 
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f 


described tracts. on September 23, 1887, was et & leave of absence 
| pas one year. 
- January 21, 1892, Ferdinand ‘Hiltner filed an affidavit of aahtent | 


Ss alleging “that sand, John Wortler has wholly abandoned. ‘said tract; 
that he has changed his residence therefrom for more than six niontlis ah 


since making said entry; that said tract is not settled upon and culti- — 
vated by said party as required by law; that he has been continuously _ 
absent from said claim since November 1, 1890, and that said Wortler — 


= had left the State of Nebraska for the State of. Tove and has not since... | 


returned, and he further asked that notice be given by publication. __ 
At the trial on March 8, 1892, the contestee filed a motion to dismiss | 
the contest on the. following eronnda: First, that the same is prema- 
turely brought, six months not having pasecd: since. the expiration of 
the leave of absence; second, that proper service has not been made. 


upon the entryman; third, ‘that service by publication can not be 


- legally made, except upon non-residents of the State, and this relator 
submits that his absence from the tract does not show non- ohare 


a __ of the State, or abandonment. 


April 2, 1892, the register and receiver djaminsed ihe. contest under . 
the first abjaction. Your office decision of August 12, 1892, sustained 
theruling below. _ : 
-- The leave of absence granted was under the act of ponetens of f Mareh | 
a, 1889 (25 Stat., 854), of which section three is as follows: fee 


“That whenever it shall appear to the register and receiver of. any - public and 
office, under such regulations as the Secretary of the Interior may prescribed, that 
_ any settler upon the public domain under existing law is unable by reason ofa total 


or partial destruction or failure of crops, sickness or other unavoidable. casualty, to | ; | 
secure a support for himself, herself, or those dependent upon him or her upon the — 


: lands settled upon, then such register and receiver may grant to such settler a leave _ 
of absence from the claim upon which he or she has filed for a period not exceeding — 


- one year at any one time, and such settler so granted leave of absence shall forfeit 
no rights by reason of such absence: Provided, That the time of such actual ayers 


shall not be deducted from the actual residence required by law. 
_In the year 1880 Congress passed an act upon. the same subject mat- 


ae by (21 Stat., 543) :— 3 _— 
That it shall be lawful for homestead and pre- tion ee pee on the public tara ‘ : a 
or pre-emption settlers upon Indian reservations, in the States of Kansas.and 


| Nebraska west of the sixth principal meridian where there has been a Joss or failure 
of crops, from unavoidable cause, in the year of: eighteen hundred and seventy-nine, . 


or eighteen hundred and eighty, to leave and be absent from said lands, until the 
first day of October, eighteen hundred and eighty-one under such rules and regula-. 4 

tions as to proof : and notice as the Commissioner of the General Land Office may pre- | 

_ geribe; and during said absence, no adverse rights shall attach to said lands, such. 


— settlers being allowed to resume and perfect their settlement as Houck no eae 


“ ; absence had oecurred. 


~~. Under this act the cases of Griffin OF Magen and Doy 16: Uv. Wilson (2. 

oe D., 28), were decided, in which it was held—“The homestead set- _ 
_tlers having given notice of absence under the act of June 4, 1880, con-. 
test is, dismissed, as six months ae their authorized leave of absence 
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iad not expired, and abandonment is the aig ground upon which the | 


contest was brought. wy 
The contest affidavit in. this case alleges files in sstilenient anal 


- cultivation, but no evidence was introduced to support such allegations, | 


and the case new presents for consideration, under the act of March 2, 
| 1889, the. same facts that were passed upon by the cases, supra, under - 
the act: of. June 4, 1880, the question at. issue being wheuher ee is 
any difference in the iene granted under the acts. - 

The leave of absence, it is well to state, must be. under. the lest 
mentioned act, aS the former was restricted in iis operation to the years © 

1879 and 1880, but a consideration ofthe wording of the two acts, does — 
| not. show an intention to restrict the privileges granted by the first. 
The object of Congress was to permit those whose crops had been 
destroyed to seek elsewhere, for a period not to exceed a year, a means - 
of livelihood. The act of 1889 made the application of the intent of 
Congress general, and refers to all of the public lands of the general 
government, with the exception of those in Missourt without Hestt le: 


tion to specific years. | 
_ The proviso contained in aaeuian three of the act cer tainly éoald at 


be construed to mean that adverse rights could attach during such 
absence, and such being the case, a charge of abandonment cannot. — 
stand until the expiration of six months after. the time for which the 


leave of absence was granted, and:as the contest was commenced and 


heard before the end of Six months, it follows that 1S was premature 
and must be dismissed. 7 

. Your office decision is accordin oly affiimed . In the papers. I find a 
relinquishment made out by J ohn Wortler on the 25th day of J anuary, 
1893, which I return to you for such action as you may deem proper. 


RAILROAD GRANT-INDEMNITY SELECTIONS. 


‘Frorma OEnNTrar AND PENINSULAR R. RB. Co. | 


: Rights secured by railroad ‘aaemniey seieations tie effect as o£ the date when the _ 


selections are filed in the local. pee, and not from the date of their pepovalny 
the local officers. | . . 


- Seeretary Smith. to the Coiinsiev nee of the Genupal ‘Tana Office, March 
(LH) 81, 1894, im = OP UB. WO) 


-Thave considered the appeal by the Florida Railway and Navigation co 
~ Wérpany, now the Florida Central and Peninsular Railroad Company, — 


from the action taken by your office letter of February 6, 1890, holding, 
in effect, that certain selections presented in May, 1887, and. approved a? 
by the local officers. November 10, 1887, were. not effective to reserve _s 


“+ the land until the latter date. | 
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The facts relative to. said jalecbons: are as follows: : wees e 

On May 2, 1887, the Florida Railway and Navigation Company 
Rania to ssiecs certain lands under the provisions of-the act of June 
22, 1874 (18 Stat., 194), which list was rejected by the local oflicers, and. 
| the company appealed: the list being forwarded with registers letter 


_ of May 27, 1887. 


.. It appears to have been the ae aetiee at the land office at Gainesville, : | 
| Florida, not tomake any note of tracts appliedtor bythe company, where 


a such application was rejected; consequently, they proceeded with the — 
7 disposition of the lands applied for on May 2, 1887, allowing many _ 


cash entries, which entries appear to have meen erroneously allowed to. 


go to patent. | re 


_ In revoking the ones withdrawals for this company, on August 
15, 1887, it was held that: , | 


‘The records of the local land office should show the exact status of every tract of 
land, so that parties applying to select or enter. the same may not bemisled. I have 
therefore to direct that you will ascertain whether the local land officers have failed 
to note on their records said selections of the company, and, if such be the case, you . 
will cause such notation to be made immediately, if the lists are in your office or, 
the local land office, and if the lists are not in your office, or ‘the local land office, 
you will advise the company, through its resident attorney, that it will be-allowed 
to file in the local land. office duplicate lists of said selections, and thes same will be 
noted om the records as of date when first presented. 


= “Acting under this direction, your office returned the list of + May 2, | 
: 1887, with letter of September 7, 1887. | 


“Upon réceipt of said list at a local office, the contlicts with the aan 


disposals after May 2, 1887, were noted, and the company was required, 
so it is alleged, to file a clear list, omitting the conflicts, that the same 
| might be approved, which was acoondiialy done, the clear list being 


-..- approved on November 10, 1887, and, together with the list of May 2, : ae 
1887, was returned to your office, with ile letter fom the he office 
~ dated November 11,1887. — . 


‘The letter of February 6, 1890, appealed from, holds that the éom- 
pany intended to substitute the list approved November 10, 1887, for 
- the list previously filed on May 2, 1887, and thereby abandoned. what. ~ 


? ever rights it might have gained under the list as first applied for;that 


the. entries allowed between May 2, 1887, and Noveniber 10, 1887, were | 
valid, and that no steps should be ‘taken for the recovery of the lands 
: patented under said entries. 
So far as the date of the selections is cere the facts plainly Ae 
that the selections, although not approved until November 10, 1887, 


would date fr om May 2, 1887, as originally applied for, if, as it appears, ae 


: the list as. originally presented was in due form and reg ular. | 
The mere fact that, for convenience in passing upon the lists, fess 7 


. tracts that were clear were separated from those in conflict, did not s 
waive any rights either in the tracts in conflict, which | would be pro- | 


oo by one i of eae 1887, er of, or those that were 


| clear , the rights cienanien would date, notfrom the date of approval 
by fie local officers, but from the date originally applied for. The 
selections in question should date from the date as originally applied _ 
for, and, if your records show the selections in eaeeuey as of any other 
date, the same should be corrected. _ 

As ‘to the question of suit for the recovery of the eachel Enotes, this © 
involves in addition to other questions, the validity of the selections, 
and as questions are pending, under consideration, a determination of 
which may affect this list, ] reserve my decision in the premises that 
this question may be eeneenea separately, and upon petition by the 
company, in which way the matter epoue more ‘properly have been 
prongnt and not by appeal. | 3 a4 


CONFLICTING SETTLE aes NT RI GHT SE QUITABLE ADI USTMENT 


“Hiaarns v. HARRIS. 


In case of conflicting claims arising favenely settlement before survey: the rights of 
- the pares may be equitably adjusted, . 


| Seoretary Ss mith to the Commissioner of the General Land Office, March 
(STB 31,1894. © _ (GB.G,) 


— On July 3, 1891, Dayton J. Harris made fpnreetoatl aniey for: lots 1 
and 2 and the S. 4 of the NE. 4 of Sec. 6, 1.9 N., R. 2 W. , Marysville | 
land district, California, claiming settlement from October, 1884, At 
the date of the alleged settlement the land was unsurveyed, but plat 
of survey was filed in the local office June 30, 1891. | 
On the same date entry was made. the said Harris Seen ifs | 


| DECISIONS: S RELATING TO THE PUBLIC LANDS. B00), Oe 


intention to submit final proof October 12, 1891, but died before that = 


date, leaving several heirs, one of non, Geo, P Harris, was a minor 
seventeen years of age. 

Another son, William Pp. Harris, was appointed administrator of the 
estate of said claimant, and appeared before faa local office October 12, 
1891, and submitted fine proof. _ 

On August 22, 1891, the plaintift, John Higgins, filed an affidavit of 
protest against the allowance of said final proof, alleging that Harris 
had not made such improvements on the land as the law contemplated. 
September 21, 1891, said Higgins filed homestead application for the | 
land involved, ich Was. rejected by the local officers because of the | 
* prior entry of Harris. : | 

When final proot was offered, as , recited - in the opinion. appealed | 
fori | 7 | 
Higgins. filed an additional affidavit, in which. he alleged. settlement on the land . 


involved in 1889; that he had been located. on said land. by said Dayton J. Harris, 
decéased; that previous to the filing of the survey Harris had not claimed said NE. + 


of the Becton: but had claimed the NW. + of said section, and that he, said i Higgins eo 


_ was the only settler there on claiming sata land. 
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By stipulation of the parties the cause was continued iveie Novem: a 
7 ber 18, 1891, at which time a hearing was had, and the land awarded 2 4 
by the local ‘officers as follows. The H.4 thereof, lot land the SE.4of 
» the NE. 4 to Higgins, and the W. 4, lot 2 and the SW. 4 of the NE. b 
_ to Harris: Both parties appealed, and .on July 25, 1392, your office 
modified the finding of the register and receiver, awarding the whole 
| tract to Harris. ‘Higgins appealed, and the case is before the ech - 


ment for an adjudication on the law and the facts. — 
_ Concurring conclusions of your office and the local officers on a find- 


. ing of fact as to the sufficiency of Harris’ settlement and improve- i 


ments are sustained by the evidence, and that feature of the Case 


7 _ requires no further notice. 7 
The chief. difficulty arises in the application of the principle o of the 


- law.of estoppel. The material facts are: 

Ist. Harris was the prior settler. _ | | 

Od; Both settlements were made on the same cue: section, and 
~ before the lands were surveyed, or the lines defined. a 
3d. Harris thought his settlement and improvements were on the 
NW. 4, when, as a matter of fact, they were on the NE. 4, but on the 
land claimed by him by natural boundary from the date of his settle- 
-ment.. He was simply mistaken as to the inane: section he was on, 
and not as to the land he claimed. : 


Ath.. Higgins employed Harris to locate him on eaten latidae: 


and Harris assisted him to locate where he now lives, which is on the 
extreme eastern border of the NE, 4 4, and outside of the line Harris 
claimed iG but as s has been oe on ‘the: same aoe section aiter 
survey. | | 

' Both parties were Paneeens of any intended wr rong, but it is insisted 


_ that defendants are estopped from setting up any claim to the land by | 


: reason of the acts of their ancestor in locating Higgins on the land. 


The rule of equitable estoppel is that the loss should be borne by 


: the one of two. innocent parties, whose acts of omission or commission 
made the injury possible. | : : 


Under the facts in this case 1 the rule would seem. to ‘gene Baie | 
defendants of the whole of the land in controversy, it being highly | 


— 


improbable that Higgins would ever have settled where he did had it 


not been for the acts and representations of Harris. 


- But the Department has adopted a rule of equitable disposition under Rae 
Such circumstances, that obviates the necessity of a harsh application | 
ha of the rule, and seems eminently just to all parties concerned. es 

3 - If the homestead settler , prior to survey can ascertain the lines of his claim, and - 
ie 80 mark his boundaries that they will conform to the lines of. public survey when 
oe extended, then his entire claim could be protected by compliance with the law. In 
eases where no boundaries are marked, or if marked, do not conform to the surveys, 
the rights of conflicting claimants to any particular subdivision must be determined — 


by their priorities, improvements, etc., that is, by apparent equities. Commissioucr 7 i 


MeFarland’s letter to register and receiver, at Grand Forks, Dakota (1L. D., 414), - —_ 


\ 
Le 2 
\ 


‘ s 
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;: The equities in the case at bar: are about equal, and the rights of the | 
parties should be adjusted under the foregoing rule. a 
The conclusion of the Boel. officers herein 1S correct, and is. hereby 


affirmed. 
The judgment of your office is reversed, and the cause como nded 


with directions to allow Higgins to make entry. for the E. 4, and the 


Harris heirs for the W. 4 of said quarter section. 


RAILROAD LANDS—SECTION 3, ACT OF SEPTEMBER 29, 1890.. 
EASTMAN V. WISEMAN. 


. The provisions of section 3, ofthe forfeiture act of. September 29, 1890, according a 
preference right of entry to persons who are in possession of forfeited lands under 
— “license” from a railroad. company, extend to one who takes ‘possession of, and 
_ improves such lands under the circular invitation of the company, and in accord- 
ance with said circular applies to purchase said lands of the company. . 
The right of the licensee in such case is assignable, and.may be exercised by an. 
assignee who is in possessi on of the land by an agent. | | : 


| Secretary Sinith to the Cecilattonse of the General Land Ofc, Aprit 
eee | 4, 1894, ae (Gi B, G.) 


May 18, 1891, Benjamin F, Wiseman made homestead entry for the 
NW. + of See. 1, T.7 N., R. 35 E., of the Walla Walla land clistrict, 


| Washinton. 

dune 13, 1891, Thomas R. Kastman made siplieston to neues the 

— tract. antler the provisions of the act of Congress approved September 

_ 29, 1890, which was rejected because of conflict with the previous 
| homestead entry of Wiseman, whereupon, the same date, he filed cor- 
_roborated affidavit of contest, alleging— . 


That he is well acquainted with the tract of land embraced i in the homstead entry 7 
No. 4765, made the 18th of May 1891, for the northwest quarter of section 1, T. seven. 
(7)-north of range (35) E., W..M., and knows the present condition of the same. 
That the said land above qEAGe ibed, was not subject to entry by said Benjamin Wise- 
man, or any one except this affiant, who. , at the time of said entry by said Wiseman, and 
now, has a preference right to said tract of land; that he is a native- born citizen of . 
the United States, over the age of twenty- -one years. : 

‘That he applied to purchase said tract of land in good faith, for his own use, and 
not for the use of any person or persons; that he lias not made any agreement by 
“which the title he may acquire from the United States to this land, shall inure in 
whole orin part to any corporation, syndicate, person or persons wiatecever , (and 
further,) that he is in the actual peaceable possession ‘of said land above described, 
and has been so in possession since the year 1876, and has been’ at all of said times, 
and is now, in possession of said land, under and by virtue of a license to his grantor. 
from the Northern Pacific Railroad Company, a copy is hereto attached, marked | 


— @ Exhibit A,” and said land was so possessed and improved by affiant under said 


license, and under a license consisting of the resolutions of the said company, of | 
October 12, 1871, and January 4, 1878, inviting and encouraging settlement. and 
improvements of said land; that in good faith with bona fide intent to secure title 
thereto by purchase from a company, when earned by said company: in compli- ie 
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ance rin the simile acts of Coneress,. and under said license. he on Gontioned to. 


- — occupy and improve said land. A cirenlar issued by the Northern Pacific Railroad | 
e Company, explanatory of its policy in reference to said land is hereto attached, ' 


| marked exhibit “‘B,” and its reference also to said resolutions of October 12, 1871, 
and J anuary 4, 18735 and the said circular is made part hereof. That the improve- 
ments placed on said land in the year 1879, and prior to J anuary 1, 1890, are of the 


value of. about five hundred dollars; that he has not sold or assigned his right to: 
 gaid land, or to any part thereof, nor 7 the improvements made thereto ; ; and elects a 
. to enter the same under the third section of said act. , 


The issues presented by said. contest were tried by. the register an on : 


receiver, and. were by them decided in favor of the contestant. 
From this decision the contestee appealed, and on June. 18, 1892, 
your office affirmed the finding of the local officers, and held the oe) 


_ of Wiseman for cancellation. 


F Subsequently, the said Wiseman’s attorneys filed a ido for review 2 
of said decision, and on August 13, 1892, your office, in a lengthy | 
opinion, cranted said motion, revoked the decision of June 13, 1892, 
reversed the finding of the heal officers, and dismissed. the contest. 


“a ‘From said last named decision the contestant has appealed to the 


Department, and presents twelve assignments of ae substantially 
of law aud of fact. . | : | 
The land. in controversy was a portion of that formerly included . 


swithin’ the limits of the grant to the Northern Pacifie Railroad, but was | 


forfeited by the act of Cengress approved September 29, 1890, 26 Stat. 


= 496). Section 3. of said act provides inter alia : 


That i in all cases where persons, being citizens of the United States, or who have ~ = 


_ declared their intentions to become such, in accordance with the natur alization laws 
. of the United States, are:in possession of any of the lands affected by. any such grant, _ 
and hereby resumed by and restored to the United States, under deed, written con- 
‘tract with, or license from the State or corporation to which such grant was made, 
or its assignees, executed prior to January 1,.1888,.or where persons may have settled 
. said lands with bona fide intent to secure title thereto by purchase from the State - 
- Or corporation, when earned by compliance with the conditions. or requirements of | 
the granting acts of Congress, they shall be entitled to purchase the same from the — 
7 United States, in-quantities not exceeding three hundred and twenty acres to any 
one such per son, at the rate of one dollar and twenty-five cents per acre, at any time 
within two years from the passage of this act, and on making said payments, to re-- 
‘ceive patents therefor, and where any such person in actual possession of any such 
lands, and having improved the same prior to the first day of J anuary, 1888, under. 
‘deed, written contract, or license as aforesaid, or his assignor, has made partial or 
full payments to said Railroad Company prior to said date, on account of the purchase 


- ypriee of said lands from it, on proof of the amount of such payments, he shall be 


entitled to have the same, to the extent and amount of one dollar and twenty-five 
cents per acre, if so much has been paid, and not more, credited to him on account 


: ‘of, and as part. of the purchase price herein provided to be paid the United: States. 2 
+ for said lands, or: such persons may elect to abandon their purchases, aud make claim 


ron said lands under the homestead law, and as provided in the pereure section Me 
sthis act. ? , ; 
‘There are two distinct classes of persons. referred = in the. dace: | 
: tive portions of the section quoted, and contestant asserts a preference 
neu to eutet the land. in Le eee as filling the requirements of 
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both: 1st. Persons who “are in possession” of. such lands, Panag 7 
| deed, written contract with, or license from, the State or corporation 
to which: such grant was ade, or its assignees.” 2d. Persons who | 
‘‘may have settled said lands with bona fide intent to secure title 


_ _ thereto by purchase from the State or corporation.” , 


In determining just what acts of the claimants of these lands ana: 
the law, or what conditions precedent to an enjoyment of the rights 
and privileges guaranteed to claimants. thereunder, must appear, it 
becomes necessary to examine not. only the act itself, but the circulars 
and instructions of the company holding the lands under the granting | 
act of Congress, i issued from time to time in the regular course of its — 
business, and in pursuance of its policy in reference to the settlement | 
of the.same, which circulars it is reasonable to presume the draughts- | 
men of the act of Congress cited, had in mind in the preparation of 

said act, and that Congress had in view in its etforts to afford adequate 
‘protection for claimants of these lands under the changing cou ditions 
ene the same. 

To that end, I herewith able in full a circular issued by the ind 
department of the N orthern Pacific Railroad Company March 16, 1891, 
and on. file in this suit. Said circular appears to be a concise résumé 
of said policy, as previously announced and given aie publicity by 

said company, and is as follows: . | 


{Paul Sehulze, Land Department—Western District, General Land A gent. Geo. P. aes Asst. 
General Land Agent. j Se 


- NORTHERN Pacirrc RAILROAD CoO,, | 
_ Tacoma, Wash., March 16, 1891. 

To whom it may concern: 

- This certifies that on the twelfth day | of October, 1871, the Board of Directors of 
the Northern Pacific Railroad Company passed a resolution inviting settlement and. 
improvement of the agricultural lands of said company, prior to their being offered 
for sale, with the assurance that such’ settlers or improvers, as soon as the land 
should be appraised and ready for sale, would have ‘‘ the first privilege of purchasing 
them upon the regular terms of sale and at the regular prices of such lands in such 
| localities, which prices will be fixed without reference to the improvemnnt: 

-. “Provided, such person shall file in the land office of said company in the district 
where said lands lie, written notice of such settlement, and shall accept the privi- 
lege upon. the condition that when the prices of the lands are fixed, and notice — 

. tleteof is sent to his residence or post-office address by the company’ 8 land agent. 

_ through the post-office or otherwise, the said ,person will, within ninety days from 
_ the date of such notice, enter into a ‘yegular contract with the company for purchase 

of the lands, and if he fails to do MO; the heompany may sell the lands to any other | 

person.” | 

: «Before, capes any timber can be cuf on the! company’s lands, there must be | 

‘an absolute purchase of the Jands or. timber, or a special, contract authorizing the. — 
timber to be cut.” 

‘‘That said resolution did not apply to coal or iron lands nor to lands chiefly val-- 
uable for timber, nor to lands suitable for town or manufacturing sites, nor, in 
regions where water is scarce, to lands containing springs or other natural supply, 
where it shall be for the interests of settlers at large that such water privileges shall 
not be exclusively held by any individual, nor to lands required for the use of the 
company in connection with the operation of the road.” | 


\ 


| 340 “DECISIONS RELATING TO THE: PUBLIC: LANDS. 


‘That sibssinenuy: to wit: on the fourth day of January, 1878, auntie: resolution 
to: the same effect was passed by the said board of directors; as 
That wide publicity Was given to said resolutions with the object of attr acting 
immigration and securing the improvement and cultivation of the a gricultural lands 
of the company, thereby. creating traffic for the road iu advance of its construction ;- 
That actual settlement on the land was not an essential requirement, but bona fide . 
. improvement Was a prerequisite to securing any rights thereunder;  & 
| - That in accordance with the terms of said resolution a large number of applications 


= were filed in this office by settlers and others desiring to improve the lands of the °_ 
company notin market; that in June, 1882, the policy of grading the lands of the 


_. -eompany prior to offering the same for anise was adopted; and the practice of receiv- 
, ing and noting such applications was-thereupon discontinued ; 
That ther eafter the records and files of former applications racatedl less attention | 
ce and’ in the course of time and owing to the several removals of the office, became to ; 
some extent mutilated, destroyed, misplaced, confused and unreliable, as the exami- 
-ner’s notes would thereafter be relied upon principally for information as to parties 
in possession, nature of nena etc., when the lands should be offered a 


sale; 


That the policy of allowing persons to. go on and i penne such stds was neverthe- 
less continued, and they were eucouraged in so doing 
That were the lands embraced in the forfeiture rowaions of the act of September. 
29, 1890, to be offered for sale by the company, persons Dow in possession or owning | 
valuable improvements thereon, would be, under our existing policy and practice, 
accorded a preference right of purchase, and would be notified and allowed ninety 
 days.to enter into contract for the purchase of the anne, in accordance with the — 
terms of said resolution ; % 
That the resolution referred to was regarded by me and by n my decease and 
all connected with the office, and the public was frequently so‘informed by publica- 


-_ tion, correspondence and otherwise, as constituting-a general license and invitation 


to all persons to go upon and improve the agricultural lands of the company prior ~ 


- to their being offered for sale, on the assurance that preference right of purchase: 


~ would be accorded to persons found in possession, or having valuable mprey nents a 5 
| thereon, when land was placed on the market; $ 
That frequent applications have been made to me for certified copies of filings | 
and: records affecting the lands forfeited by said act, which information cannot be 
‘furnished with any reliability or certainty, nor without great. labor and expense; 
| That this certificate is given in lieu of such information as indicating the policy. 
and practice of the company as regards these lands and the nature of the license: 
under which many have gone upon and improved lands to which they are now. 
seeking to ecauee title under the _Prrasions of said act of September 29, 1890. 
cae aT PauL SCHULZE, — 
General. Land jee 


Te will ing observed from this circular that prior to J: anuary 4, 1878, 
persons desiring to purchase any of said company’s lands, were required | 
to file in the said office of said company, in the district in. which the 

particular tract desired was situated, notice of settlement. ee 

In the case at. bar, It appears that one Patrick Russell made appli: 


__ eation to said company to purehase the land in controversy, May 20, 
1878, and that he had been in possession of said land for several years | 


previous thereto. In answer to said application to ‘purchase, he. 
received from said company a Pee card without date, which Is 8 as. 
7 follows: a 2 
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NORTHERN PACIFIC R. R, LAND ea arg PACIFIC DISTRICT, | = 


Your application be pith ubecienaveesancers ae sets teteetsneeeraeeeseenensers | 
Sec. 1....T. 7....N.:....R--..35 E....has been received and Eerie file.. 


Before any timber can be cut on the above described land, except that ied in the: aN 


improvement of the same, there must be an absolute purchase of the land or timber: . 
or a special contract authorizing the timber to be-cut. 
_ Bona fide settlement, or improvement of such character as will be svilelee of . 
your intention to pinnae is necessary before any right by vir tue of your applica- | 


‘tion is obtained. 
Lands valuable for any other than strictly Apcaieal purposes are, at ne 


_ option of the company, reserved. _ . 
: Saw’ L A. BLACK, 


Gen’l Supt. and Asst. Land Commissioner. 


‘It is contended by counsel for the’ defendants, and your office has. 
so held, that this card does not possess any of thé elements of a license, 
- and sone hide for that reasou that the said Russell was not in posses- 
sion of. said land under license from said company. | 

Itis true that the card itself is not such an instrument as comes 
within any authoritative definition of the term license, but it is evl- 
_ dence of the existence of a license to the said Russell to occupy and 

improve said land, inasmuch as it recognized the fact that.the said 


-. Russell was in possession of the same, and undertakes to advise him 


of what acts. are necessary to acquire title to said land, and is an 
-acknowledgwent by implication of the fact that the circulars of said 

company previously issued constituted a general license to all persons 
to take possession of aud improve said lands on the condition pre 
—seribed therein. | - 

License as a term of real estate law is an at aonty to. do a particu- 7 
lar act, or Series of acts, upon. another's land, without POHeeeIng any 


estate therein, | 
‘In popular t dad enstandiny a permission to cdo something which with- | 


— out the license would not be allowed. This is also the legal meaning.” 


(Youngblood v. Sexton, 32 Mich., 419), and it may be “by specialty, by 
parol “or by implication from circumstances.” See Anderson’s Law 
_ Dictionary, Title License. 

The conditions under which the said Patrick Russell a possession 
of this land, fill the tull measure of these definitions of a license, and . 
if it cannot be held that the circulars of the company hereinbefore set 
out, operated as a parol license to the said. ‘Russell to take possession 
of aad improve said land, no one will deny that a license did exist by 
necessary implication from the surrounding circumstances. It is there- | 
fore held that the said Russell had a license from said company to enter 
upon and take possession of said land for the. purpose of making im- 
-. provements thereon, and under guarantee of title from said company; 
after the performance of certain conditions precedent, as set forth i In 
the circular hereinbefore quoted. . 

It is further insisted by counsel, and not Passee on — your office, 
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- for the reason that: it was not necessary in view “of ihe 1 previous eonelu: 


~ sion that there was no license, that a license is a personal right, and =. 
assuming that the said Russell held such a license as was contemplated 


et by the act. quoted, the same was not assignable, and that the. con- 


testant oe no rights aR py reason. of. his 8 purchase from. ee 


Russell. | 
— It appears from the evidence that the contestant. came date. posses: 
sion of the. land in controversy in September, 1878, by purchase for a 


valuable consideration, of the improvements of the said Patrick Rus- _ - 


sells license, and received the said Russell’s written relinquishment of 
Pe his right to the land, and also the postal card on file in this suit. . 
- a, It is true that as a rule @ license is ‘of a personal character, and not 
- the subject of assignment, but the rule is: that a license, if coupled 
- with an interest, is assignable, and, as has been seen in this case, the — 


licensee Russell had acquired by reason of his improvements, avaluable — te 


interest of which he could not have been deprived by the licensor, and 
_ such an. interest, coupled with the license, was the subject of assign- 
ment, and carried with it all the rights and Briyuege es of the ee -_ 
. lee under the license. 
| It further appears from the record herein that the contestant was in 
oe possession of the land in controversy, if in possession at all, through > 
~ \an agent, and this brings us to a consideration of the statute hereinbe- | 
\fore cited. - . 
As has Beet already seen, the requirements of the frst class of per- 
sons under the third section of said statute, are met by “possession 
Ander deed, written contract with, or licénse from said company”, and 
~ by reference to said circular hereinbefore quoted, it appears “That — 
actual settlement on the land was not an essential requirement, but 
~ bona fide improvement was @ pr erequisite to pocuring any rights there. | 







Assuming that sail saat was intended’ a8 a remedial one, it. goes” - 


ander.” 


without argument in the light of this circular, that actual settlement 


: was not a. prerequisite to the enjoyment of the benetits. conterred by 


said statute, but waiving the question as to whether said. statute was . 
remedial or not, and assuming that by “ possession » is meant actual 


= possession, it by no means follows that actual settlement is required to 


- constitute actual possession. “Actual possession as much consists of — 


_ @ present power and right of dominion as an actual. corporal pres- = , 
ence.” Minton ». Barr (16 Cal., 107, 109). “By actual possession is — 


s meant a subjection to the will id dominion of the claimant, and is 


_ _ vation or by appropriate use, according -to the particular locality and 
quality of the property. ” Coryell v. Cain (16 Cal., 567, 573). | | 

| - _“ Actual possession of land is the purpose to enjoy, united with, or 

| manifested by, Such visibie acts, improvements or inclosures as will 


Z usually evidenced by occupation—by a substantial inclosure—by culti- 


: give to the locator the absolute and exclusive enjoyment of it. » ‘Stam- fe om 


Oo | inger v. Andrews (4 Nev., 59, 63), 


_ remanded for proces gs consistent with this B decision, 7 
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“16 is ental also where one havin g the title, i isin possession of lands 
by his tenant, agent or steward.” Fleming v. Maddox (30 Iowa, 240). 
The contestant in the case at bar had such a title as would have been 
enforceable in a court of equity. The Northern Pacific Railroad Com- 
pany. was the legal title holder previous to the forfeiture act, (see decis-' 
ion of the supreme court in the case of Schulenberg v. ‘Harriman, 21 
Wail, 44) and if the agreement between the said company and con- 


-testant’s assignor Russell was ever within the statute of frauds, which . 


is by no means clear, in view of the circulars of said company, it was: 
taken out of the Seatiite by the part periormianice of the EHEOS proven 
by the record herein. 

It is therefore held, under the facts, as proven ine the preponderance | 


of the testimony herein, that the contestant was in possession of the - 


land in controversy at the time of the passage of the forfeiture act of 
' September 29, 1890, under license from the Northern Pacific Railroad 
Company, executed prior to January 1, 1888, within the meaning of 

said act, and is entitled to the preference right to purchase the same. 
‘The: decision appealed from is therefore reversed, and the same | 


SCHOOL LANDS—INDEMNITY—DOUBLE MINIMUM LAND. 
‘Tue STATE OF OREGON. 


~The words “other ands Savant thereto,” found i in the school grants to the sey- 
eral States and.in the indemnity act of 1826, and the words “other lands of like 
quantity,” used. in the indemnity act of 1859, ‘and in the codification thereof 
in section 2275, R. S., are held'to mean the same as the phrase “other lands of 
equal acreage ” sniploved’ in the amendment of said section by the act of Feb- © 
rnary 28, 1891, and it therefore follows that the State is entitled to select, for 

' Jands lost in place, other dene acre for acre, regar dless of Dee e, whether single 
minimum or double minimum. . : 

The case of the Siete of California v. cou 5 L. D. , 543, ov errnled, 


_ Secretary Si nith to the Commissioner of the General Lana -Offee, ee 


(ete): 2 329 * ¢ jy 1894, | _s (F.L. ©.) 


I have eansiacied the appeal of. ‘i State of Oregon from your. 
_ office decision of May 16, 1892, affirming the action of the register and 
receiver, at Lakeview, Oregon, rejecting its application to select as 
” Indemnity for certain school lands, in section 16 and 36, lost by reason 
of the Klamath Indian reservation, the fone tracts, to wit: lots 
Land 2 and the S.4of the NE, 4, Sec. 4; lots 2 and4, Sec. 18; and lots 

2 and 3, See. 30, T. 40.8., R. 6, E.,. W. M., Lakeview land district, an 3 
said State, sinbraicing in the iooren de 415.49 acres, | 
_ The ground of the rejection was that the lands selected are slelohiin 7 
the limits of the grant to the Oregon and California Railroad, under 
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ae ‘the act of July 25, 1866 (14 Stat., 239), and are Goiaccienly double 


minimum lands; Whereas the lands lost. and for which indemnity is 
asked are in sections not within the limits of avy railroad grant, and aS 
a result are single minimum lands, = 

The State, through its attorney, assigns error “in holding that fist 


| State of Or egon is not entitled to select land once held at double mini- -_ | : 
- mum price in lieu of any losses of school land.” | : 


7 Jn a brief subsequently filed, it is asserted that ‘Slots 1 aa 2 and a. 
the S. 4 of N K. 4 of Sec. 4 of the lands above described are not within. c+ 


‘the granted limits of the Oregon and California, or any other railroad; aa 


and I am advised, upon inquiry at your office, that its records verify 7 
this averment. ‘Tt would therefore seem that the rej jection of the appli. 


cation for the reason given was erroneous and inadvertent, in so far 


as it related to the tract last above described. The remaining tracts - 


_ are within the granted limits of the Oregon and ‘California railroad, 
and as to them the issue is sharply presented, whether under the 
-. school land grant what is known as double minimum land can be taken. e 
as indemnity for single minimum lands lost in sections 16 and 36. | 


This question was before the Department in 1887, in the case of the 


State of California v. Smith, in which it was ioisdercd at somelength 
(5 Ti, D. , 043), and the conclusion was reached that.the term “lands of — Cas 
like quan? used in the act of February 26, 1859 (11 Stat. 385), and — 


in Sec, 2275 of the Revised Statutes, which embodies the same provi- | 
sion, “tefers to the character and quantity of the lands lost, and that 
the State is not entitled to select double minimum lands i in lieu oF single “3 


~ minimun lands lost in place.” 


— The case at bar has been orally argued Batore me by the seepiiay for . 

cf the State and in said argument it was earnestly contended that the con- 
struction of the law, as enunciated in the decision of 1887, is errone- _ 

— ous, but that if’ it. Dé conceded, for the purpose of the ar Fuinelt, that. 
it was correct as the law then stood, it is not now the law, in view of 


- the act of February 28, 1891 (26 Stat. 796), which is an amendment of — 
~~ sections 2275 and -2276 of the Revised Statutes, and which counsel con- _ 


tends is in the nature of a codification of the preceding laws noire to - 
; the grants of lands for public school purposes. a 
The same contention is pressed in elaborate briefs filed iss the attor: * 
ney for the State, and also in brief filed by the attorney for the:State of — 
- Ydaho, who has asked and been permitted to file argument, on the | 
—. ground that the State which he represents is deeply inter ested in the 
o question at issue. : | 
“In this connection, a review, in outline of congtessional legislation i i « 


| . - the way ‘of grants for public school purposes, will not be inappr opriate. | 


The first school grant was that to Ohio in 1802, by section Tof the ena-_ 


Le ‘bling act of April 30, of that year, which arovided:, unong other things: | 


That. the section, number sixteen, in every township, and where such section has — 


been sold, granted, or disposed of other lands equivalent thereto, and most con tigt wows | 
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to the same, ‘shall be granted to the inhabitants of such township, for the use of 


_ Schools. (2 Stat.,.175.) 
- This grant, in its language, furnished a fagdel for all sibscansat | 
grants of school lands to states. They-were all in substantially the 
same terms, except that in the later grants, beginning with that to 


California, by section 6 of the act of March 3, 1853 (10 Stat., 244), sec. 


tions sixteen and thirty-six were dedicated to school purposes. The. 


words relative to indemnity for lands lost to the several grants to the _ 


states are the same in all the grants. They are “other lands equiva- 
lent thereto,” thati is, equivalent to the lands in sections sixteen or thirty- 
six lost by sale or other disposal. The latest grant is that in section 4. 
of the act of July 10, 1890 (26 Stat., 222), providing for the admission © 
of the State of. Wr Pomliy: where the same words “other land equiva- . 
lent thereto” are used with reference to indemnity. school lands, 


The general indemnity act of May 20, 1826 (4 Stat., 179), employs the 7 


same words. 
The act of February 26, 1859 (11 Stat., 385), appropriates, in. lien of - 
school lands lost in‘place, “ other lands of like quantity.” : | 
— Section 2275 of the Revised Statutes, which embodied in part the 
provisions of the avt of 1859, supra, used the same words. _ a 
_ The act of February 25, 1891 (26 Stat., 796), entitled “An act to 
ainend sections 2275 and 2276 of the Revised Statutes of the United 
States, providing for the selection of lands for educational purposes,- 
in lieu of those appropriated for other purposes,” uses, with. reference - 
to indemnity lands, in amended section 2275 of the Revised Statutes, 
~ the words “other lands of equal acreage are her reby appr oye and 
granted, and may be selected,” ete. | 
In addition to allowing indemnity for lands lost by settlement prior to 
survey, said section also specifically allows indemnity “where sections — 
_ sixteen or thirty-six are mineral land, or are included within any 


Indian, military, or other reservation, or are otherwise disposed of Ey oe 


the Witted States.” | 
The next inquiry which pr enone itself in the pone eral of this 


— ease is: What are double minimum lands as distinguished from single 


minimum lands, and what gave rise to the distinction? It is well 
- understood that the latter are those which, if disposed of for cash, or 
its equivalent, are to be paid for at the rate of one dollar and a quarter 


_ per acre, while the former are held at two dollars anda half per acre. — 


' The government has from time to time made grants of land to states 
or corporations to aid in the construction of canals, wagon roads, and 
railroads. These grants were usually of alternate sections with speci- 


-. fied lateral limits, along the line of the canal or road to be constructed, 


and the reserved sections, or those remaining to the United States 
within such lateral limits were, by the terms of the granting acts, to 
_. be disposed of as double minimum lands, the purpose, without doubt, 

being to reimburse the government the value of the granted lands. — 


ed 
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a | That. is, within certain: cae it pratited, | say ane. odd. sections ation: | 
were singlé minimum lands, and raised the price of the remaining even — 


- ‘sections to double minimum, thus at the same pune benefiting the | 
grantee and saving itself whole. i : | 

| Furthermore, the building of the roads. inauced settlement along 
their lines by those who, because of the advantages which the con- 
‘struction of the roads gave, were more willing to pay double minimum > 
price for lands thus situated than single minimum without the roads. 

The scheme at the same time. operated to open up aud develop large 
portions of our country hitherto practically unknown, and So the gOv- 
ernment, the settlers, and the roads were benefited. | 
. As long ago as May 24, 1826 (4 Stat., , 305), Congress made a grant to 
the State of Ohio to aid in the construction of a canal. The grant.was 
of alteruate sections within specified limits, and the reserved or remain- 


- ing sections were not to. be sold “for less than two dollars and Aifty 


cents per acre.” | 
. The first railroad ae was that of easnisaber! 20, 1350 9 Stat. ., 466), ao 


‘ i ee the benefit of the Illinois Central Railroad. This grant in its gen- 


~ eral: features seems to have served as a model for all subsequent rail- 


= ; road. grants. ‘With regard to the sections within the limits of the grant : 


7 geogr aphically, but not granted, the act provided: | 


| That the sections and parts of sections. which by such grants shall. remain to the a 


. United States within six miles on each side of said road and. branches shall. not. be 


sold tor less than double the minimum price of,the public lands when sold. 


The same language is used in the act of July 25, 1866 (14 Stat., , 239), a 


“eh which enhanced the value of the lands here in question. | 
In addition to the double minimum provisions thus ‘contained in the = 


“several railroad grants, with reference to the lands within granted 
limits remaining to the United States, is the. general provision con- 


tained. in section 2357 of the Revised Statutes, which, after stating that _ 


the price of offered public lands shall be. one. dollar and twenty-five : 
cents an acr e, adds the proviso: A ages 3 


That the price to. be paid for alternate reserved: lends siete the line of railroads 


a within the limits ears by: any act bof Congress shall be tivo dollars and A fifty. cents 


per acre, 
An exception Was made. to Sie! proviso ie cee 3 of ‘ihe act of 
_ June 15, 1880 ( 21 Stat. 251); of lands then subject to entry and which 
had been put in the market at two dollars and fifty cents per acre prior — 
to January, 1861, by reason of the grant. of alter nate sections for rail- 
road pur poses. These were reduced to one dollar and twenty: five 
cents per acre. ee a a 
Further exception 1S also to be found i in section 4 L of the act of March 


2,189 (25 Stat., 854), entitled “An act to withdraw certain publiclands 


| ° from private entry, and for other purposes.’ e » 
_ .. The pre emption law as it. stood at the date of. its ea (March 3,0 
aos — 26 Stat., OHS) allowed settlement upon. and entry of one hundred - 
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= and sixty acres within the limits of railroad grants, at. the double mini- 
mum price of two dollars and fifty cents per acre. 

Both the private cash entry law (except as to Missonri) and the pre- 
emption law having been repealed by the two acts last above cited, 
there is little left upon which to base a distinction between Sele 
minimum and double minimum lands as to cash price. 

The homestead law of May 20, 1862 (now section 2289 of the Revised 
Statutes) permitted the entry of one hundred and sixty acres of single 
minimum land, but only eighty acres of double minimum lands could 

‘be entered by any one person. - 
-- By the act of March 3, 1879 (20 Stat., 472), Congress ealareed the 
homestead privilege so as to allow the entry of one hundred. and sixty 
acres within railroad limits, thus wiping out another distinction there- 
tofore existing between what ¢ are er VeEOn single 1 minimum and double 
minimum lands. | 

_ We, therefore, find that as. the laws providing for the. sisowal of the = 
| public lands now stand, there is little left or which to base a practical’. 
distinction between the two classes of land mentioned, and the theory. 

that in making the railroad grants it was the purpose of the goverh- 
- mnent to reimburse itself by charging double price for the alternate sec-. 
— tions remaining to it within granted limits has been gradually super- 

-seded by a policy substantially wiping out all distinction. 


If there be room for doubt as to the proper interpretation of. the 


laws under consideration, pertaining to the school grants, the growing 


liberality in congressional legislation with reference to the public. 


domain, as illustrated by the foregoing recital, would warrant, if not 
call for, that construction which would be in ‘tie same direction. 

The early school grants, commencing with that to Ohio i iD 1802, were | 
made during a period. when all public. lands were disposed of at one © 


# price, such a thing as double minimum lands being unknown. Indeed, _ 
such was the condition in’ Oregon at. the date of the school grant to. 


- her in 1859. There were in said.State at that date no double minimum 
lands, there having been no grant of lands within her bounds, calling 
for a classification of publie lands: as to price. 

The words in the grant of school lands to Oregon, in the act of 
February 14, 1859 (11 Stat., 383), ‘other land equivalent thereto,” - 
must ther air mean equivalent in quantity. They mean. this or noth- 
ing, since at that time only one price—single minimum—was known. | 
_. The same condition existed: generally when the school indemnity act 
of May 2, 1826 (4 Stat., 179), was passed, containing the. same words, 

“other land aia thereto.” Hence, there, as in the Oregon grant, 
they must have referred to quantity, and not to price. If this be true, 
then the act of 1826, the grant to Oregon of 1859, and the act of 
_ February 26, 1859, afterwards incorporated in part into section 2275 
of the Revised Statutes, all mean just what the latter and the act from 
which ith is derived nla viz: “other lands of like ee and donot. 
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- | differ in meaning from the language ‘other Jands of ‘equal acreage, m 


: used in the act. of February 28, 1891, amending section 2275. of the | 


- Revised Statutes. 


The words last above iat occur no less ae tee: times in the a 


act of 1891, thus leaving | no doubt that they were used. with the utmost 
deliberation . and with a distinct purpose. ‘They are plain and unam-. 


_ biguous, and a statute so worded must be construed according toits =~ 
terms. Said act, of 1891 being incorporated into the Revised Statutes. 


as apart thereof, may properly be regarded as a codification of then 
existing Jaw relative to school indemnity lands, as well as amendatory 
of sections 2275 and 2276 of the Revised Statutes. itm anifestly did not | 


- ‘purport to enlarge the school grant, nor can it by implication be con- 7 


strued todo so. Its language, therefore, where it is found to be more | 
concise and certain in its meaning than that on. the same. point in 
previous legislation, must be belcen, as legislative interpr etation of such 
previous law. | | 
Applying this pr inciple, the words so other imaae equivalent thereto, Ms 
found in the grants to the several states and in the indemnity act of | 


. 1826, and the words “ other lands of like quantity,” found in the act of . | 


1859 and in the codification thereof in section 2275, Revised Statutes, 
must be held to mean the same as the words “ other lands of equal 
acreage,” used three times in amended section 2275, Revised Statutes. 
It is to be observed that in all these laws there are no words of excep- 
tion, save in the. last cited, and that is of mineral land, so it follows 
that the selections may be nade of any public Jands subject to disposal | 
‘by Congress. Mineral lands had previously been excepted by constru- 
ing the minéral laws in pari materia with the school grants, but now 


= | they are specifically mentiouved in amended section 2275, R. 8. 


The power of Congress to provide for the disposal of the remaining 
- alternate sections within railroad grants can not be. disputed, for. they 
~ are public lands, and as such subject toits disposal. In fact, they have 
~ been disposed of and are being disposed of under the publie land laws, 
so, if the intent be clear, as announced in the laws pr roviding for school — 


- indemnity selections, waa I think it is, that the law was meant to allow 


- selections of school lands for lands lost in sections sixteen and thirty- 
six, acre for acre, regardless of price, whether ‘single minimum, or 
double minimum, them it follows that lands within the gr: anted eas : 
of a railroad are’ subject to selection, if not mineral. pe ee a 
lam aware that this line of reasoning will bring ine to a. conclusion | 


in the case at bar at variance with the rule which has for some years 


prevailed in the Department, in the administration, of. the school - 
indemnity laws. | oe 
_ The most fully, and appar anele the most ¢ car arefully, appaiden aa case. on 3 


| the subject i is that of Acting Secretary Muldrow, under date of April ; ; 3 
4, 1887,'in the case of the State of California v. Smith (5 L. D. , 543). 
G@ = That case a out of an attempt by the State of California to select 
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| “double minimum ina: in jiew of single minimum lands lost to the. 


school grant, and the Department held that it could not be done. 

- Without referring to that case in detail, I am, for the reasons herein 
- given and especially because Congress has, in the act of February 28, 
1891, amending and coditying sections 2275 and 2276 of the Revised 
Statutes, used language plain and unambiguous in the nature of legis- 
lative interpretation of previously existing law, to the effect: that the 
only thing to be considered is the question of acreage, led to conclude 
that the general doctrine announced in the Smith case is error. 

There is one decision of the supreme court of the United States 
which was not referred to by counsel for the State, and which upon its 
face might appear to militate against the conclusion foreshadowed 


above. I refer to the case of United States v. The Missouri, Kansas 


and Texas Railway Company (141 U. S., 358), decided October 19, 
1891. In that case the Missouri, Kansas and Texas Railway Com- 


| pany attempted, by virtue of the act of July 26, 1866 (14 Stat., 289), 


‘to select. indemnity land from the even nnnered sections within the 


place limits of the overlapping grant of odd sections to the Leaven- 


worth, Lawrence and Galveston Railroad, and the court held that the 


_ Missouri, Kansas and Texas Company is not entitled to have indem- - ; 


nity lands from the even numbered sections within the place limite on a 


_the Leavenwor th, Lawrence and Galveston Railroad. . 


- The originai at for the benefit of what is now known as the Leav- ; 
enworth, Lawrence and Galveston Company was by the act of March | 


8, 1863 (12 Stat., 772), of every alternate section of land designated by 


. odd numbers for ten sections in width on each side, ete. 


The 2d section of the grant provided that— 


The sections and. parts of sections of land which by such grant shall remain in the 


United States-within ten miles on each side of said road and branches shall not be 
sold for less than double the minimum price of the public lands when sold, ete. 


. Et further provided for pre-emption cash. entry of said lands remain- 


ing to the United States at the double minimum. price of two dollars | 
and fifty cents per acre. It also allowed homestead settlers to take 


said lands in quantity not exceeding elghty acres upon prove of five 
years residence and cultivation. 

The grant for the benefit of what is known as the Missouri, Kansas 
- and Texas Company was by the same act and on the same cendinone: 


The act of July 1, 1864 (13 Stat., 339), mentioned in said supreme - 


court decision, simply extended the Neosho Branch of the Missouri, 
Kansas and Texas Railroad from Emporia northward to Fort Riley, 
and the act of Jtily 26, 1866 (14 Stat., 289), was a further extension for 
the benefit of said Miséouris Kansas and Texas Co. The last named 
act provided for the selection from the public lands of the United 
States, nearest the sections lost, of a like. quantity of land within cer- 
tain limits. It also contained a proviso: 

That ay and all lands heretofore reserved to the United States by any act of 


co 
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@ ‘Congress, or in any other manner: by eumapatent authority, for the purpose of aiding | 


‘in any object of internal improvement, ‘or other DEREOSS whatever, be. and the Same — 
are hereby reserved from the’ operation of ‘this act, etc. 

The court ruled on these words of express reservation (which in the | 
opinion are italicized), that the ] Missouri, Kansas and Texas Company | 
was precluded from going: within the granted. limits of the Leaven- 
worth, Lawrence and Galveston road to make indemnity selections. — 

As I understand the supreme court decision in the case. of the Mis- 
sour, Kansas and Texas Company, it: in no wise conflicts with. the 
views herein expressed, | There were expr ess words of exception: of 
lands reserved. for any purpose whatever. Here, it is “other lands of 
like quantity” without words of reservation or exception, or, as the 
most recent legislation has it, ‘other lands of equal acreage.” ) 

- Either the view herein’ expressed is correct, or for years the Depart- 
- ment has been wrong in allowing double minimum lands to be selected 


for double minimum school lands lost, for, if there is inhibition against eS 


~ selectin g school indemnity. lands in alternate sections remaining to the | 
United States within the limits of a railroad grant, such inhibition — 
3 applies with the same force whether the lands lost be double minimum _ 


or single minimum, 


In view of the stowin g liberality: of Congress” in the aicpaeali of the 

“public lands, 1 can not believe that it intends any backward step to be 
taken, particularly with respect to the grants for the benefit of the © 
| public schools, nor do I think that the supreme court would, in a case 


. like that before me, make a ruling which would involve : any tetrograde. ow 


| . step, or that it would, if passing on the laws here under con sider hon: . 
reach a conclusion different from that arrived at herein. : 
“After a fall and careful consideration of the important question cr 


raised in the case at bar, I arrive at the conclusion that the selection 


of the double minimum lands described herein in lieu of single mini- 
~ mum lands lost to the school grant, in place mene: and under the law | 
ought to, be allowed. | - fa 
‘Your office decision of May 16, 1892, 1S cappoedingiy! rever re | 
The decision of the Department i in the case of the State of California _ 
v. Smith (5 L. D. , 543), is, in so far as itis in conflict herewith, over- 
enled, } a eo eee ud me the ALE ea ; 


ARID LANDS—WITHDRAWAL—ACT OF OCTOBER 2, 1888. 
AUSTIN 0s THOMPSON. 


a: tract of dana aeaeed within a igeert entry at the date of the passage of the act 
of October 2, 1888, is excepted by such. entry from the operation of une general 
. withdrawal declared by said act for reservoir purposes. . 
~ Land so excepted from the operation of said act and subsequently aitered: dniiee 2 
. the timber culture law is not thereafter r subject to.a be pecas Bt under 
: said act. | . . 
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a ‘Secretary Sm ith to the Gontntedioner of the Gener al and Office, April. 
ene cae: Oy a : 5, 1804. | | _ SL PL. 


Gn Sesess 26, 1891, Charles B. Austin filed with the local office 
at Las Cruces, New Mexico, application to contest timber culture entry 
No. 640, made by Jesse Ek. Thompson December 13, 1888, and embracing 
the NW. 4+ of the SH. 4 and the NE. 4 of the SW.4and lot 2, Sec. 12, T. 
26.8., BR. 5 K., Las Orie land district: Said application was accom- 
panied by an ee roaal to enter said lands under the homestead laws, 
. The tracts in question are within the limits of the withdrawal made . 
_ by your office August 5, 1889, for a reservoir site, under the act of Octo- 


ber 2, 1888 (25 Stat., 526). Said application to contest was forwarded .. | | 


to your office for instructions which, by letter ““ H” of October 26, 1891, 
directed that action on said application be suspended -pending a depart- 
- mental . decision - ‘regarding the permanent selection of mes in se 
township for the El Paso reservoir site. - 
On inqniry by the local office, dated} May 13, 189%, as to whether said 
- decision had. been made, your office, by letter “A” of June 8; (1892, 
_. replied that— — | 
_ the records of this office do not sow that any permanent selection hag been madein | 
said township, and the lands temporarily selected under the survey will remain sus- 
. pended until after survey of a per manent: site cane approval thereot by the Depart- 
- ment. | 
‘The T. C.E. No. 640, in. saestion, being made subsequent to the passage of the act’ 


of October 2, 1888 (U. 8. Stat., Vol. 25, p. 526), is subject to said temporary selection 


and no contest proceedings can be allow ed agains said entry while such Sener “ 
‘remains in force. 

Austin’s appeal from the holdin g im the last par wagraph above e qnoted 
| brings the case here. 

. Itis contended by Austin i in his | that the holdin g of your office | 
is error, for the reason that all of said Sec. 12 was segregated from the 
‘public domain by desert land entry No. 115, dated January 9, 1883, and | 
that said entry was followed by final desert land entry No. 21, dated u 
September 20, 1884. That in pursuance of this view, a part of said 

Sec. 12 has been patented to Austin, by private cash oe No, 1834, 
based on a. filing of even date with that of timber oe ony No, | 
640, supra, 
‘+ The records of your office show that at the date of the passage of the ; 

— aet of October 2, 1888, supra, all of said Sec. 12 was included in desert. 
land entry No. 115, aes January 9, 1883, upon which final certificate 
No. 21 was issued September 20, 1884; and that on November 2, 1888, 
one inonth subsequent to the passage of said act, said rte: was 


canceled. Now, the question arises, is said Sec. 12 exempt from the - | 


operation of the act of October 2, 1888, by reason of its being segre 

gated from the public domain at the date of the passage of said act. . 
In the case of Wilcox v. Jackson (13 Peters, 513), it was held that. 

when a tract of land is once aj vppr opriated to any purpose it from that : 
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+ 


oe 18 ereeel from the mass. of public lands, and that 10 ee - 


| quent law or pr oclamation would be considered to embrace it or oper ate | : 
upon it, although. no reservation were made of it. This rule has been 


: uniformly followed by the Meperinent (See Forest Reservation, 12 
L. D., 86. - , ~ 
- wt follows then that Sec. 12, supra, having been segtepated Hon the — 
: public doniain at the date of the passage of the act of Octobor 2, 1888,.— 
is excepted from the operation of that. act, and cannot be affected by 


ie any proceedings | under it, which seek to appropriate it for reservoir 
-:purposes. 7 


This conclusion would alone Reese, the ssrenbal of your office : 
@ecision, supra. But in addition thereto, your attention is called to | 
the act of August 30, 1890. (26 Stat., 371, at p. 391), which. expressly 
‘repeals so much of the act of October 2, 1888, as provides for the with- 
drawal of the public lands from entry, oceupation and settlement, and 
all entries made or claims initiated in oe faith, and ye but for said 
act, shall be recognized,” etc. — 7 | 

Ther efore the lands embraced i in timber wiles entr ‘'y No. 640, being | 
a part of said Sec. 12, are not subject to said temporary selection for 


_. gaid reservoir pur poses, and the contest initiated against said entry | 1s 


a legitimate action and should be allowedto proceed. 

Your office decision of June 8, 1892, is therefore reversed, with 
instructions to direct the local office to order a hearing on the affidavit 
of contest filed by Austin, under the peeulanicns Beeooried by law and 
the rules of the eens, | : 


“Murs 0, Day. 


Motion for ieee in the’ case above entitled (see 7 rn D. ae 
- denied PY. Rearevany Smith, ee or 1894. rt 


ARID. LAND—RESERVOIR SELECTION—ENTRY. 
_ AMANDA Cormack. 


Entries and filings after the passage of the arid Teuid act of October 2, 1888, and — 


prior to the passage of the act of August 80, 1890, were made at the claimant’s: : 


own risk; and the Department has no authority to afford relief where set- 


tlements were made on land selected for irrigation purposes after the passage — 


of the first act, and prior to the second, if such settlements are not pre ee | 
; by the provisions of section 17 , act of March 3, 1891. , - 


7 Secretary y Smith to the Commissioner of the Gener al tai: Office, April 
(SLB) By TBGA,  B G TB) 


~ Amanda Cotinack nina settlement on the ES ae the SE, tof Sec. 1, | 


| and. theN. got the NE. gor Sec. 28, T.20N,, B.5 My Helena land district, 7 
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: Montana, on the 25th of October, 1888, -and resided | thereon. ‘continu: : 
ously until the 30th of April, 1890, when she made final proof, which | 
was accepted on the 9th of May of that year, and final receipt and cer- 
es Sea issued to her. Her impr ovements at that time were valued at 
On the 10th of May, 1890, she sundae: a loan of three insides dol- 


lars from the Northwestern Guaranty Loan Company, and executed. : . 
- and delivered. to said company a mortgage for that amount upon the. 


~ land above mentioned, as security for’said loan. Prior tomaking such 
loan and taking such mortgage, the company ascertained from the 


records in the proper office in Cascade county, Montana, in which county a 


said lands were situated, that her record title to the jaa was perfect, 
without flaw or cloud of any kind whatever. The mortgage was made 

- and taken in good faith, is sill seeee and the mortgagor is 3 finan- . 
_ cially irresponsible. | | 
On January 9, 1891, your office informed the register and receiver at 
Helena, that: the iaad. in question, with other lands, was reserved for 
the Box Elder reservation system, and that the pre-emption cash entry 
of Cormack was therefore held for cancellation as illegal. She was-so — 
advised, and allowed sixty days for appeal. The case is before me 
upon an appeal by. Cormack, and a petition by the North Western 
Guaranty Loan Company, which sets forth the facts already recited 
relating to the loan, mortgage, etc., and praying “that a time and place 
be fixed for a nearing on this. petition, and that your petitioner and the | 
said Amanda Cormack as well, may be granted an opportunity to show 
cause why the entry of the said Amanda Cormack may not be canceled,’ 
In the appeal of Cormack, it is alleged that your office erred in hold: 
‘ing that the act of Congress approved October -2, 1888, withdrew this 
land froin settlement from.its date; in holding that the act of Congress 
approved August 30, 1890 did not repeal the act of October 2, 1888 in - 
all cases where the land had been entered prior to the actual withdrawal 
_ for the Box Elder reservation system; in not holding that the with- 


drawal for the Box Elder reservation system could not take effect until — 
after the withdrawal of July 8, 1890 had been received in the local office, 


and in holding that the reservation for the Box Elder reservation 
- system applied to the land emobraced in this pre-emption entry which 
had segregated it long prior to the withdrawal of July 8, 1890. | 

The act of Congress of October 2, 1888-(25 Stat., 526) reserving lands 


_ for reservoirs, canals, ditches, etc., for iieatine purposes, provided 


that “all lands which may hereafter be designated or selected” for: 
such purposes, ‘‘are from this time henceforth hereby reserved from 
sale as the property of the United States, and shall not be subject after. 
the passage. of this act, to entry, settlement or occupation until fur “nee | 


provided by law.” —_— 
There can be no doubt but that act took effect at the date oF its pas- 
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we - 7 sage, and that it dapliod to all lands Ww ‘hich might thereafter be ae 
nated or selected until further provided by law. Further. provisions 7 


- . by law were made in the act of Congress of August 30, 1890 (26 Stat., 
, -391) which repealed so much of the act of October 2, 1888 as provided — 


for the withdrawal of the public lands: from entry, poaipatioy one | ; 


settlement, 


except that reservoir sites heretofore. located or selected shall remain sepregated = 
- and reserved from entry or settlement as provided by said act, until otherwise pro-_ 
vided by law, and reservoir sites her eafter located or selected on public lands shall — 


om e in like manner be reserved from the date of location or selection ther eof. 


aa Township 20 N., range 5 E., which embraces the lands in question Z 
was selected and eepom mended for reservoir purposes on the 8th of - 


oo ‘January, 1890, and by letter dated July 8 , 1890, your office advised the — 


local officers that it had been reserved for that purpose. Bothof these 
| events took place prior to the passage of the act of August 30, 1890, | 
and while the act of October 2, 1888 was in force. The reservation 


therefore comes under the provisions of the act of 1888, and under the - 


- provisions of the act of 1890, as having been ‘ - heretofore * made, and 
not under the provisions of the latter act, ee to selections made 


after its passage. 


Persons who made entries and’ filings after the passage of the act of | 


October 2, 1888, and prior to the passage of the act of August 30,1890, 


did so at their own risk, and this Department has no authority to afford | 


—. them relief in cases where their settlement was made upon land which | . 


was selected for reservoirs, canals, ditches, etc., for irrigation purposes — 


og after the passage of the one, and prior to the passage: of the other act. 

The seventeenth section of the act of March 3, 1891 (26 Stat.,1095) 
provides that reservoir sites located or selected, mad to be located and 

_ “selected under the provisions of the act of October 2, 1888, and une. 


amendments ther eto, 


: shall be restricted to and shall contain only so o much land as is , actually necessary 


for the construction and. maintenance of reservoirs; excluding as far as practicable 


Jands occupied by actual settlers at the: date of the location off, said reservoirs, 


At the date of the location of the reservoir upon the Jand in ques: ‘ 7 
tion, said land was oceupied by an actual settler, and should therefore _ 
be excluded from selection, unless it was ‘actually Coy for the | 


: construction and maintenance of reservoirs.” . | 
All the lands in sections 21 and 28 in township 20, have been. eaicaad. - 
from the reservoir selection, and restored to the public domain, except 


the east half of the south-east quarter of section 21, and the paar half — 


of the north-east quarter of section 28. This mies and restoration ‘ 


| ok was made on the 13th of November, 1891. 


. By letter of March 29, 1892, your office transmitted to ane Depart- | 
- ment alist of thelands selected for reservoir site No. 31, in the Helena, | 
Montana district, from which it appears that the east half of the south- - 
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east quarter of section 21, and the east half of the north- east quarter 


- of section 28, are ‘actually necessary for the construction and main- 
tenance of reservoirs.” This includes three. of the forties covered . by 


the cash entry of Cormack, leaving only one of her forties, to wit, the 


north-west quarter of the north- east quarter of section 28, open to set- 
— tlement and entry. | 


On the 12th of October, 1892, the Seer etary of the ere called the 


| - attention of the Director of the United States Geological Survey, to the | 
. fact that several parties had been allowed to make entries or filings on — 


some of the lands included in said reservoir site No. 31, and requested 
him, if practicable, to exclude such tracts from the selecion: 


On the 3d of July, 1893, the Director of the Geological Survey, 


addressed a communication to the Secretary of the Interior, in which 


he acknowledged the receipt of the Secretary’s letter in relation to | see ts 


_ said reservoir site No. 31, and also letters relating to ‘several other 


| ; sites, and stated that he hail carefully re-examined the surveys relat- 
ing thereto. The conclusion reached by him after such re-examina- 


tion, was that the segregation recommended for site No. 31, and the | 


several others named in his communication, “be confirmed for all par-— . 


-cels of land the titles to which still remain in the United States gov- _ 


ernment.” The sites to which this recommendation applied were Nos. _ 
«5, 6, 7, 10, 19, 24, 26, 27, 28, 29, 31 and 37 in Montana; Nos. 1, 5, 6; 7, © 
8, 9, 10, 11, 19 and 13 in Utah, aad No. 1 in Idaho- Utah. In referents - 


. to aités Nos. 18, 20 and 25, in Montana, he recommended. that the seg- 
_regation asked for be misnliowed. 


The selection in the case at bar having on made in conformity ah 


the acts of Congress, the Department is without authority to grant the 


relief demanded by Cormack, or to order the hearing petitioned for by — 


the North Western Guaranty Loan Company, giving both Cormack 


and the said company ‘‘an opportunity to show cause ia said aay : 


_ of Amanda Cormack may not be canceled. 7 
Your office decision of January 9, 1891, holding the pre- <enition cash 


| pee of Amanda Cormack for the north half of the northeast quarter | : 


_of section 28, and the east half of the south-east quarter of section 21, 
made May 9, 1890, for cancellation, is modified ‘so as to exclude from 
such sutiemont of cancellation the north-west quarter of the northeast. 


quarter of section 28. AS a modified, the decision appeRio’ from 


is atirmed, 


~ 
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-@ratorn v SIMPSON. 


ae "Motion for review ot departmental decision of Ja une 22, 1893, 16 L, . 
i D. , 546, denied by Secretary Smith, April 5, 1894, 


TIMBER LAND APPLICA TION-ADVERSE CLAM. 


PE ASLEY D Warring. 


The Rardee of pr oot rests v apon a timber land applicant to aioe that the jana applied 7 
for is subject to entry under the act of June 3, 1878, and to establish the in- 

. validity of any adverse claim; and this rule is not ch anged by the appearance of | 
& protestant when the applicant. submits. his final proof. 

. An adverse claim based- on homestead settlement set. up to defeat the. ont of pur- 

chase under said act, will -be limited to the technical quarter section on which 

'. . settlement and improvements are made, in the.absence of an entry at the date 

of the timber land SpE enon), or actual notice of the settler’ S intention. . 


~ 


— Seeretary § Smith to the Commissioner raf the Gener ab Land @ Office Aprits 5, 


Oa Dasa i, 1890, Ghuretice L ‘Whiting eae Ponrerre to. enter, | 


wider the timber and stone act, the SW. 4 of section 20, township. 1S -s 


: N., range 3 W., within the land district of ‘Olympia; Washington. © 7 
- “On the same day, August 7, 1890; Emerson D. Peasley made home- = 

7 Hee application for the N. 4 1 ot the SW. 4 4 and the N. oe of the SE. Z of Pad 
the same section. - 
| Both of these eppleatione: were rejected for ‘contlict with the Sonn’ 
entry of J ohn P, Tweed, nade in 1883, but upon its having been made _ 


to appear to the local officers that Tweed’s entry was, canceled by pa eee 


- your office on August 6, 1890, Whiting’s timber land application was . 


> _ allowed. on. August: a2, 1890; and. thereafter, on August 18, ‘Peasley a 
- again. presented his homestead. ee and. the | ‘same was ae Se 


. allowed. 3 
Upon publication iy Whiting of this. intention to oe final rer -e 
| Peasley filed his protest against. its allowance for the land in conflict, 
to wit, the N. 4 of the SW. 4 of section 20 , alleging, first, that the land 
is more valuable’ for agricultural purposes than for timber; second, that. 
he had settled and established a residence on the Jand on a uly 4, 1390, | 
and, third, that the local officers having allowed him thir ty days ‘vithin | 
which to ‘appeal from. their action in rejecting his homestead applica. . 
tion, it was error on their part ‘to allow eee s timber land BDH eer | 
tion pending that delay. a Ee . : : | 
2 aS hearing was had on these issues, anid pursuing “the ‘customary 
- course, the case came before this Department on appeal from the deci- 
sion of your office holding Whiting’ S oy for cancellation as 5 tO the = | 
tract in contest. ’ oa 3 ee 


On August 19, 1893, a aésicion: was pondered ‘here reversing fies be 


= iidemene appealed from, 8 and directing = nopeptancs.e of ‘Whiting’ 8 a 


_ ae Se 
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‘The case is jacbronele to. my 7 attention agall by a motion for. review 
wherein there are set out seveuteen: ‘several. specifications of error. a 
4 Objection 1s soenon ey ur ged. against the following jane une ae the 
decision: sof 4 | a: 
| - Peasley is the contestant in the « case and has of course the handen of proving his 
allegations. He should, therefore, have shown by a preponderance of the | ev idence 
that he had established and maintained a bona fide residence on the land. | 
a “After a careful review of the authorities bearin g upon the. qidstion | 
‘TL have reached the conclusion that the expression quoted is uot a cor- 
‘rect statement of the law. It:appears to have been consistently held 
that it devolves upon the timber applicant to establish by a preponder- 
ance of testimony that the land sought to be entered is: within the 
excepted class, and he must show, therefore, that it is chiefly valuable - 
for its timber and unfit for agricultural purposes, is unappr opriated, 
_ uninhabited and without:improvements. These facts must affirma- 
tively appear, and the bur den is upon the applicant to prove them. a 
“The claimant must prove that the land is unoccupied and without a 
improvements.” Hughes v. Tipton, 2 L. D., 334, te 
~ “The burden of proof is upon the fener applicant to sha the 
‘invalidity of the pre-emption claim.” Merritt v. Short, et al., 3-L. Dy 
435. Porter v. Throop, 6 L. D., 691. | 
The burden is upon the timber applicant. to establish the fact that “3 
‘there is no bona fide claim under any law of the United States. “Smith 
. % Buekley, 15 U. D., 321. | 
Ido not deem it necessary, however, to consider. this, or any other of 


the nuimerous specifications of error, aa the question is adverted to ~- 


here merely and solely for the purpose of preserving the har mony and - - 


. symmetry of the jurisprudence of this Department upon an important | 
rule of practice: . On August 12, 1890, the date of Whiting’s applica- — 


| -. tien, Peasley. had no entry of record; aiid therefore, the former had no — 
notice of:the latter’s claim other than that afforded by implication from — 


’ the fact of settlement; but it is a well established rule of this Depart- 

ment that “the notice given by settlement and improvement extends - 

only to. the technical quarter section upon which they are located. a 

Pooler v. Johnson, 13 L. D., 134. | 

. Peasley’s claim, embr ue one hundred and. sixty acres, extends 
later ay ACrOSS the section, being the N. 3 of the SW. }and the N. 4 of the 

SE. 4. It is not denied that his impr ovements are on the latter tract, 

_ and ee he has no improvements indicating all intention to claim aie 

_ former; neither. does the recor ad disclose any: actual notice to pe 
of such intention. “| * 

I have carefully read the ae brief of eoanael in which it is iaanne 


: ously contended that the rule here invoked has no application to entries 


under the act of June 3, 1878, but I find no precedent cited as authority 
for the contention ; and, as an original pr bees I do not think it 
tenable. : 

The motion. for. review is ‘ther dias denied. 
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_ MINING CLAIM—PROTESTANT—CO- CLAIMANT. | 
| MoNITOR LODE. 


A co- claimant. must protect his rights under the form of pr ocednre provided for _ 
na adverse: claimant. oe 


| Seeretary Smith to the Commissioner of the General Tana Office, ‘ae ce 


4d...) > 5, 1894. a7 (G.B.G.) 
_. On July 27, 1892, James Carroll made mineral entry No. 40 for nee 
Monitor Lode claim, lot 163, Sitka land district, Alaska. ‘ 

On August 6, 1892, George Harkrader filed this protest. sainet the — 
- entry, alleging in effect that the said Carroll is the owner of but one- 


half of the said lode, as is shown by abstract of title, now’on file; that 
a the deed for said one-half. interest was obtained by the said. Carroll 


jong after application was made, and while the : same was being con- 
_ tested by other parties. . 

| ‘The. case is before the Depar tment: on n appeal of Geoums Harkrader. : 

| “from your office decision of December 16, 1892 anes the said — 
‘Harkrader’s protest. : 
_A protestant has no standing before the Denarinene as a litigant, | 


—* eat he have an interest in the subject-matter of the controversy. ee 
See Bright e¢ al. v. Elkhorn Mining Co. (8 L. D., 122); also Pacy ce | 


‘Hussey Lode case (5 L. D., 93), and cases therein cited. 
dn the case at bar, the protestant claims the right to be heard by 
, reason of his alleged co-ownership in the Monitor Lode claim. ak. 
‘Section 2326 of the Revised Statutes, points out specifically the man- 2% 
; per of. procedure to establish an adverse mining claim under. the law, | 
and. in. the’ Grampian Lode case (1 L. D., 544), it was held that a 
 go-claimant must protect his rights ander the form of progeguEe pro- 


_ vided for an adverse claimant. 


I see no reason why: your decision should be disturbed i in the interest me 


oe of the government. For the reasons hereinbefore: stated protestant’s os 


om appeal. bevel was, ParOROY allowed, and the same is hereby dis- 

ee | oe . 

- SECOND CONTEST—RELINQUISHMENT—SETTLEMENT. 
PENCE v. GOURLEY ET AL. 


A ssitionbant should not be allowed, on filing a relin quishment, to exercise the right 
OF entry during the pendency. of a second contest chasing: the speculative 
_/ character of ‘the first. a 
- contestant who: holds a salinguieiment and brings a contest praise the entry. 7 
covered thereby, charging the fact of relinquishment, acquires. no preferred 
right, if he subsequently files said relinquishment and the entry. is canceled; 


.° nor can he secure such right by settlement on the land prior to the cancellation, 7 . 


of said entry: 


| s Boor etary Smith to the Commissioner of the Gener "ul and Offce, Angas Ds 7 
a) = 33 1894... % i. (E. M. RB) 


This case involves the N .$ of the NE. 4 of sec, 28 7, ‘11, N., BR. 3 W., 


Oklahoma city land district, Oklahoma Terricory, The record shows 3 - 
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na that on May 11, 1889, A. G. Blauvelt made homestead entry for the 
_ above descr ibed tr ac , 
- On October 17, 1889, Wm. Gourley filed contest affidavit ee the 
above mentioned: entry, charging that the entryman had executed,.for - 
a valuable consideration, a relin quishment of his entry and had asserted. 


afterward no claim whatsoever to the land. 


_ September 30, 1890, Thos. W. Pence filed a contest affidavit against 
the entry of Blanvelt setting forth the charge of abandonment and. 
relinquishment of the entry by him and, further, that the contest filed. 
by Gourley was initiated when the relinquishment was in his posses-— 
sion, and that the contest was ‘speculative and intended to prevent 
others from securing any rights upon the land, until he, the said Gour-.. 
ley, could sell the relinquishment or hold the land until such time. as 
suited him to make entry thereof. 

Subsequently, on December 21, 1891, Gourley filed ‘ne: eagle 
‘ment of the entryman and made otentéad entry for the land in con- 
_troversy, together with the S. $ of the NE. 4 of the sane section. - 
At the hearing before the local officers, the coutest of Pence was dis- 


‘missed and the entry of Gourley allowed to remain intact, and, upon 


appeal, your office decision of July 29, 1892, sustained the action of the 
register and receiver. - Upon further appeal as case is now before phe 
- Department for final adjudication. 

An examination of the evidence discloses the following fata: | 

Gourley, with one Talbot, arrived in Oklahoma Territory about Octo- 
ber 8, 1889, and shortly thereafter sought te secure a claim mpon which 
. to hale entry. 
Blauvelt’s relinquishment of the land now in issue was bought by 
_ either Gourley or Talbot, about the middle of that month, the former | 
_ asserting that it was boat by the latter and that afew days thereafter, 
it becoming necessary for him (Talbot) to return to Dakota, he pur- 
chased from Talbot the relinquishment; and this seems to be the view — - 
taken of the case by the register and receiver and your office But I 
can not concur in the conclusions of fact heretofore reached in ae case 
for the following reasons: 

it is in evidence that Talbot, himself, says that the polinuaisanent 
was bought jointly by him and Gourley. The money ($190) paid for 
the relinquishment was borrowed: from one Munk by Gourley, and both 


>. Gourley and Talbot were present with Blauvelt when the relinquishment 


was negotiated; which was at that time turned over to Gourley, though, - 
it is claimed, that before leaving the office he handed it to Talbot. Ov 
the same day that this relinquishment was made Gourley went to the 
local office and there filed a contest. against: the entry of Blauvelt— 7 
alleging relinquishment and abandonment—notwithstanding the fact 
that he was present when such relinquishment was bought by Talbot, 
as he alleges, and that he was an old friend and neighbor of Talbot's 

and had come with him from Dakota to Oklahoma. | This does not 


ow 8600 “DECISIONS RELATING TO THE PUBLIC LANDS. 


appear to be the codden of a friend whom. Talbot. siffleiently tr usted. - 


- -, ‘to have present at this negotiation, and it leads irresistibly to the con- 


- _¢lusion that the relinquishment was in fact made to ai himself - 


_'. or to both Gourley.and Talbot jointly. _ 
.. The whole transaction shows that Gourley, and not Talbot, was the — 


person who negotiated the matter ; he borrowed the money from Munk, 


was present when the polinduiehment was made, and it was to him the © | 
z - relinquishment was handed and not to Talbot, who ‘subsequently 


returned to Dakota. It also shows that Gourley’s reniarks to Munk — 
(as: testified to by the latter) when he approached him in reference to 


=; - borrowing the money; that he wanted it to buy out “ the Californian as 


| ‘could not apply to Talbot who was from a different State. : 


| Shortly after buying the relinquishment Gourley moved upon the | a 
& land where he has resided since and made valuable improvements —_ 
Ps upon ib: : o 


‘These being the neta. it now becomes necessary to consider what is | 


| = ‘the legal conclusion to be drawn therefrom. 


‘In the first place it is well here to note that the local offivers were ig 7 


| “error in allowing the subsequent homestead entry of Wm. Gourley. es ; 


= | pending’ the disposition of the second contest.of Pence. In the case of _ 
ae 3 : Ryan v. The Central Pacific Railroad et-al. (12 L. D. , 11), it was held. 
that “An application to make homestead entry can not be allowed for .- 


land embraced in a pending contest.” In Weir v. Manning (13.L.D.,. 
24), it was more specifically stated that “A contestant: should not be | 
allowed on filing the relinqguishment of the entryman to exercise the 


ma right of entry during the pendency of a plea of intervention setting : a) 


oe up fraud and collusion as against the contest.” 


These decisions are sufficient to: establish that the entry of deuiee 
: was improperly allowed to go on record, while the contest of Pence was 


— pending The questions now at issue are: First, whether the contest | . 


- of Gourley gave him any rights to the land, and, econ enya did his set- 

_ thement inure to any legal advantage to him? 
_... Upon the first question: In the case of Butman v. Bar rister (ws i D; 
: 493), Assistant Secretary Chandler held: | | 
| That a contestant who is. in possession of a relinquishment but for “purposes ie 


delay and speculation brings a contest against the relinquished entry on the ground 
> of relinquishment and abandonment, and subsequently tiles said polis cmisiuncaly | 


| 33 acquires no preference right on the cancellation of the entry. 


~ In the ew- parte case of Eva. Brown (3 L. D., 150), it was held ritiiak. 


° Where one. purchases of a timber-culture entryman his relinquishment, it may ~ 


_ be made the basis of an entry by filing it with an application for the land, but ae ; 


may not, by retaining it, become the basis of a contest by the purchaser. 


The reason of this is apparent, inasmuch as the filing of a contest 


os where one holds i in one’s hands that which makes the contest unneces- - 
| sary, is.a nullity and: ought: not, and does not, confer any rights upon 


_ the contestant, oe the reason that the sontoct is not made in good - 


DECISIONS RELATING TO THE PUBLIC LANDS. 361 : 


“faith ands is not for the purpose of securing the cancellation of. the 


— entry, as the relinquishment | in his ‘Possession. would, in itself if filed, 


secure that.result. 


| Gourley’s explanation of the reason aly: he retained in ie: posses- a 
sion this relinquishment is that he was desirous of using it as evidence _ 


to prove the truth of: his allegations, and also, that it was his intention 


_to make entry at the same time for the other tract of land which he : 
subsequently did enter and which, at the time of his securing the relin- 
quishment, was covered. by the antiy of another. ‘This does not appear — 


_ to me to be a valid excuse or a legal right. . I know of no authority 


| ‘ that justifies the withholding of land from entry for such purpose. 
It thus being seen that Gourley secured no rights. by reason of his. — 
contest and under his entry which was improperly. allowed, the only: | 


remaining question to be disposed of is that of his settlement, im prove- 
ments made by him, and his continuous residence upon the land. It 
can not be successfully maintained here that this gave him any title or 
right to the land, for the reason that at the time of his moving upon it 


It was covered by the homestead entry of another, and po emenen | 


made under such cir cumstances can inure to his benefit. 

My conclusions are, therefore, that the contest of Gourley was Bot 
made in good faith; that he was either the sole purchaser or that he 
was jointly so with Talbot, and it matters not for the purposes of this 


decision which was the case.. He had such an interest in the relinquish- - 
ment. that his. subsequent contest was not in good faith, and was not, 


intended for the purpose of securing the cancellation of the entry, but 


his sale of the relinquishment or, what is still more pr obable, until such 
time as suited him to make homestead entry for the tract.. 

For the reasons set out our office decision was in error and the same 
1s Becormne y. reversed. : = 


HOMESTEAD—SET {LEMEN T-TENAN T—ENT RY. 


| Downing v. OnapMan, 


a A claim baae on actileient and wultivation cannot be initiated by one Sonale hold- 
ing public land as the tenant of another: but if the settler in such case makes - 


entry of the land his rights may be regar ded as legally initiated, as against the 
. government, on the date of said entry. . . 


z ] - 


Seer etar y Si nith to the Commissioner of the Gane: ail Land 1 Office, April: 5, 


LB) 88 (6. B. G) _ 


I have: sonsaradt the case of Frank R. Downe v. Thomas Chap- 7 


| ; ‘man, on appeal of Downing from your office decision of August 23, 1892. 
August 14, 1889, plaintiff Downin eo filed his declaratory statement 


for lot 4 and the SW. 4 of the NW. 4 of Sec. 5, and lots 7 and 8 of . 
Bee. 6, T. 35 N., R. 9 Ww. ia jana district, Golenado, alleging set-_ 


~~ could only have been initiated in order either to hold the land pending | 
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tlement: February 9, 1889: and on the same , date Thomas Cimman 


= made homestead entry for lot 3 and the 8. 4 of the NW. Lof. said Sec. 


5, and lot 7-of said Sec, 6, same ae and range; alleging settle- ? 
‘ment October. 15, 1888. z 
Downing submitted: final pro oof of is tain October 9, 1889, apace: 


Pe _. which. Chapman protested, alleging priority of right in. himsclt, and an 


_ that Downing had left land of his own in the State to live on iy pre: 
emption claim, and the same day the local officers rejected Downing’s - 
proof, for. the reason that the land was reserved under circular of. 
August 5, 1889; that claimant’s right was initiated in violation of sec- 
tion 2960, Revised Statutes, he having removed from land within the 
State to take up his residence on this land; and that his actial resi- 
dence had been insufficient. as - 

On appeal from the decision of the local officers, your ies, ia. 


= | March 11, 1891, that the land had not been reserved, and that Doane 
. ~ ing’s residence had been: sufficient, but affirmed. said decision to the 
es on extent | “that his claim was initiated in violation. of section 2260, 


Revised Statutes,” rejected the proof and held his declaratory: state- 7 


ment for cancellation, as illegal. 


| ~ Downing was notified of the. decision, and on eae 11, 1991, filed 
his waiver of appeal, relinquishment of his declaratory: Sale woud, and | 
_at the same time he filed affidavit of contest against Chapman’s entry» 
-. together with his application to enter as a homestead the SW. 4of the — 
- NW.4, and lot.4 of said Sec. 5, and lots 7 and 8 of said Sec. 6; alleging =, 
settlement, March 27, 1889. 3 | 

~The allegations of the contest. affidavit are in n effect, as stated in the 7 
7 opinion appealed from, and are as follows: ous ty 

That one Geor ge A, Newman held the land in dispute, cate ah dstoctive ee 


and a D.S. filed by him July 26, 1886; that some time in 1886, Newman made @ ver-. . 


' bal lease of the land to Chapman, which was reduced to writing November 23, 1883 5 
that on February 8, 1889, the contestant purchased of Newman the improvements ‘ 


_ and possessory right to the land, for which he paid the sum of $800, Newman deliver- 
_. ing to the contestant acrelinquisumont of his D.S. filing; that Chapman was present ee 
_ when said purchase was made, consented to the sale and the assignment of the. 


lease, and accepted the contestant as his landlord; that the contestant. and Chap- 


man have held the relation of landlord and fenant: ever since; and that Chapman | - = 


had abandoned the land from August 18, 1890, to March 22, 1891. es | | 


ov: hearing was had, and on March 24, 1892, the local officers found. for ae 


ae contestant, and recommended the cancellation of. Chapmait’s entry. 


-. ‘The entryman appealed, and August 28, 1892, your office reversed the 
finding of the register and receiver, aiemissed the contest, aud held. the : 


. its findings of law and facts. 


entry intact, and the case is now before the Department on appeal of 
Downing, who assigns as error substantially, that your office erred 1 in. 

The question at issue under the facts, as disclosed by the record, is | 
briefly: Has the contestant any legitimate claim to the land in contro-- 


7 : VOURY, and if not, could the claimant, having entered upon the land : as 
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| contestant’s. tenant, hag initiated such an. adverse claim as ought to be 
recognized by the government! ea 
. The material facts are: | | 
Ist. The contestee Chapman went on the inna in the latter at of ce 
. September, 1888, as a tenant of one George A. Newman, under a. ver- — 
bal lease, which was reduced to. writing November 23, 1888, to continue 
to May 1, 1894. ' 
2d. On February 8, 1889, the contestant Downing purchased of tie 
said Newman, for thesum of $800.00, the possessory right to the improve- 
ments on said land, together with the lease, and a relinquishment of 
-Newman’s declaratory statement filing, and Chapman was present when 
the purchase was made, consented to the sale and assignment of the 
lease, and accepted the contestant as his landlord. 3 
3d. The preponderance of the testimony shows that sanesetnnas 


_ intentions with reference to the land were of a speculative character, 


and that he did not want it fora home, it appearing that a lake therein 
would ultimately, in all probability, be valuable for reservoir purposes, 
and that it was the water the contestant wanted, rather than the land. 

This later assignment of fact in effect disposes of the first question 
under consideration. If contestant’s settlement was for speculative 
purposes he acquired: no rights thereby, . and it follows that he is | 
entitled to no other consideration than the bare legal rights guaranteed 
to a contestant under the law, and his case must stand or fall on the 
alleged defaults of the entryman, “that Chapman had abandoned the 
land from August 18, 1890, to March 22, 1891.” 

Ou this point -the agidenes shows that said Chapman was absent for 
about seven months from the homestead on a visit to his mother in Ire- 
land, who was sick; that. he returned before the institution of the con- 
_ test herein, and was living on the land at the time he was served with 

notice of contest. The evidence further shows that he had no inten- 
tion of abandoning the claim, and while six months’ absence is prima | | 
facie evidence of abandonment, I think it is fully explained, and not 
only explained, but cured ‘by a ean to the land puor to the initiation 
of contest. 

-Tt follows that cpecllanes: case can not sian on this charge in his | 
contest affidavit, and eliminates him from the contest. 

‘It remains to ee seen whether the entryman Chapman could acquire | 
any rights aS against the government by acts of such manifest bad. 
faith towards his landlord. His residence, and cultivation of the land 
are all that the law requires, but he entered on the land under a lease, 


- and there is no evidence that he had ever disputed his landlord’s title 


or right, up to the time that he ma ide entr y of the tract. Hedid not 
therefore settle on the land with the intention of making it a home, 
and the question is, from a legal standpoint, could he disclaim the 
tenaucy and assert right to the land so long as he Pome in pee | 
sion thereof? pO 
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In general the rule. is that a euancy. once shown to eae will he? 


= . presumed to continue so long as the tenant remains in possession, and. van, & 
ee while in. possession the tenant cannot set up title contr ary to that. of 
the landlord. But, as has been seen in this case, the self. constituted 


landlord never had any right as against the government, and as only: 


the government and Chapman are concerned, I see no good reason < 


why his entry was not the initiation of a right as against the govern- 
ment, as it is evident that at that time the entryman contemplated | 


the appropriation of the land for a home. His settlement and cultiva- 


tion prior to the entry, availed him nothing, but the entry was a 

| segregation of government land, not otherwise legally appropriated, . 

and was followed by actual Fosidenics and cultivation, as sia by sa 

law. | 
“This view is sastuned by the case of E Hicker v. onan (2 L. D. , 135), . 


7 “in wliich it is held (syllabus) that “Where a party.goes upon public ae 
- land as the tenant of an absent person, who has not made entry of the 


land, such tenant may, as in this case, make entry i in his own name.” - 


> Phe case of Call v. Swain (3 L. D., 46), in which itis held (syllabus) 
_ that “One who settles or resides on public land. as tenant of another » 
who claims it, cannot thereby legally establish a claim to the land in ~ 


_ ~~ his own right,” is not in point. © The case did not turn on that question, 
- and the holding therein is obiter dictum, and will not admit of Soe se 
application in departmental adjudications. 7 | 

- The judgment appealed from is affirmed. 


——e 


oe DESERT LAND: APPLICATION-PRELIMINARY, PAPERS. 


DANIEL GC, BOOMER. 


A desert land i apelcatta, based on L preliminary papers executed before a deputy | 


~ elerk outside of the county in which the land is situated, cannot be accepted ; 
_ but the applicant may be permitted to file a new affidavit an oa executed? | 
. subject to intervening claims. i 


| Secretary Smith to the Conumissioner of the General Land | Office, Apr it oF ~ 
ce eH) | , 1894, | (Ww. M. W.) — 


On the 224 of Tecehiber: 1891, Daniel ©. ee filed, in the’ local: 


5 es land office at Susanville, California, an rae to make desert _ - 
7 land entry for lots 3, 4,7, 8,9 and 10, of Sec. 2, T. 27 N., BR. 17 BE, 
M.D. M., under the a of March 3, 1877 (19 ‘Stat, 377), oo one 


3, 1891, (26 Stat., 1095). 7 . 
The local re rejected his application, for the reason. that his 
declaration, and the depositions of his witnesses were made before 


the deputy county clerk and ex-officio deputy clerk of the superior 
court of the county of San Francisco, California, while the laud applied - 


7 for was in Lassen county, in said State. They held that said declara- : 
= tion and depositions should have been made before the register or 


~ 
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~ veceiver at Susanville, or the judge or clerk of the county in which 
'  . said land is situated. Ree 


Upon appeal, the action of the local officers was approved ‘by your 


- office on January 13, 1892, and a. further =ppes brings. the case to the . 


Department. _ 
In the circular of instructions issued after the passage of the desert - 


land sail of March 3, 1877. _ LD: pe in paragraph seven it was ; 
said: — | 


‘The declaration and soreobonie sindowiies may be aawae pefore either the 'regis-. -. 


| ter or receiver.of the land district in which the lands are situated, ‘or before the. - 


judge or clerk of a court of record of the county in which the lands are situated, | 


and if the lands are in.an ‘unorganized county, then the uffidavit may be made in ~ 


an adjacent county. The depositions of applicant and witnesses in making fitia] 


proof, must be taken in the same manner; and the authority of any practice or 


regulation, permitting original or final desert land affidavits to be exeented before 
any other officers than those named above, is hereby revoked. 


Prior to the 26th of May, 1890, section 2294, Revised Statutes, allowed 
a homestead ‘applicant, whose family, or some member thereof, was 


‘residing on the land which he desired to enter, and upon which a bona 


fide improvement and settlement had been made, who was prevented, 
by reason of distance, bodily infirmity, or other good cause, from per- 


sonal attendance at the district land office, to make the required. atfi- 


davit before the clerk of the court for the county in which the applicant 
was an actual resident, and to transmit the same, with the fee and com- 
missions, to the register and receiver. . 

On the 26th of May, 1890, said section was amended, so as to aise 
all applicants for the benefit of the homestead, “preemption, tim ber- 


* culture, or desert land law, who were prevented from personal attend- 
ance at the district land office, for the reasons above stated, to make 


the affidavits required by law, “before any commissioner of the United 
States circuit court, or the clerk of a court of record for the county in 


which. the land is situated, and transmit the same, with the fee and 


_ commissions, to the register and receiver.” 


The act of March 3, 1891, which amended the desert land law of 187 7, 
made no mention of ihe proper officer to take such affidavits. The ae 
of May 26, 1890 (26 Stat., 121), which amended section 2294, of the 
Revised Statutes, is therefore the latest legislative action upon the sub- 


ject. .A circular of instructions was issued under that act.(10 L. D., 


687), in which it was said that final proof, and affidavits required to be ~ 
made under the homestead, preemption, timber. culture and desert land 


Jaws, Iay be made before any commissioner of the United States cir- 


cuit court having jurisdiction over the county in. which the lands are 
situated, or before the judge or clerk (not necessarily the clerk in the - 


_absence of the judge) of any court of record of the ea or parish i in 


which the lands are situated. | | * 
In the case of Edward Bowker (11 L. D., 361), it was naa that the 
pees of the act of 1890, in poCnonZine Hal, proof to pe on betore 
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i: | “i any commissioner of the United States circuit eoutt,’ ” was to assieants = _ 
an. additional, or new officer before whom such proof might be taken, 


but did not athena the making of the proof and affidavits mentioned 


ther ein, before said commissioner outside the county and state or dis- 


trict or territory in which the lands are situated, subject to the excep- | 
tion provided for, in case the lands are within an unorganized county. 
In that case, the land was situated in Dakota, while Bowker resided 
in Nebr aska, and he asked that he be allowed to make his final proof 
in the latter State. He was not allowed to do so, and in decidin ig the 
‘question, the Congressional Récor a containing the debate upon the act 
of May 26, 1890, is quoted from, and the circular in 10 L. D., 687, is 
limited and restr icted to the views expr essed i in said decision. 
In the case at bar, the declar ation of the applicant, and. the deposi- 
_ tions of his witnesses, were not taken before any officer authorized to . 
take the same, under any act of Congress, or circular of your office, or. 


decision of the Department. © Application — to make said entry was _ 


: therefore properly rejected by the local officers, and es office did not 
err in approving their proceedings. | 


In his notice of appeal, the mopelinnt oped eeaecred that if your i 
office action should be sustained by the Department, that he should be... 
allowed a reasonable time in which to amend his application, 0 con- won 


- form with the requirements of the Department. J think this is a case — 
in which he may properly be allowed to make a new affidavit, in accord. 
ance with the law and regulations, in support of his original applica- 


| tion, and such new affidavit when made, will be subject to any prior _ 


— intervening adverse claim or claims. The decision appealed from is 
rare 2 eae Se, SO ee 
_PRACTICE— -CONTEST—DILIGENCE. | ee 


| LUCHSINGRR v.  RUBES ET AL. 


| A contestant is pouatid to pursue ‘the neeeceanes ‘of an contest with all sensonanie 
‘daili gence, and where such rule is not obser wed the government may properly 
regard the contest as abandoned and proceed. according gly. | 


Secretary Smith to the Commissioner oft the General Land Office, ee 5, 
ae eT Fie tz Be me §=— HOD ea ae (P. J. G.) 
_ “The land involyed in this appeal is the S. - of the SE. 4 tof Sec, 2 fea] abe 

90 N., R. 48 W., Des Moines, Iowa, land district. 
Tt aapenee by the record that John Grubbs made ‘inher elas s 
: entry of said tract December 31, 1886. On March 29, 1888, Mary P. 
Séott filed an affidavit of contest, alleging that the land was not sub- 


ject to timber culture entry, for. the. reason that it was not devoid of 


| timber; that there is in said section now growing ‘‘more than ten acres 
of native timber, and at least 100 acres of native timber; .7 that Grubbs - 


os has failed to plow and cultivate any of said. land. 
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Heari Ing was or dered on this contest, the testimony to be taken oe 
the clerk of the district court, on. May 10,1888. The time was changed. 
"by order of the local office to June 10, following, and the testimony to — 
be taken before a notary public at Siowe City. Notice of this change 


not having been served on defendant, the local office set the time again _ _ 


for taking the testimony before the same notary, July 18, and hearing 
at the local office on July 25, following. For reasons. hereinafter 
explained, the. testimony taken was not immediately sent to the local 
office. 

On June8g, 1891, Daniel Luchsinger filed an affidavit of contest a gainst | 
the same ante y; alleging | failure to cultivate andabandonment. Hearing 
was ordered on this contest, and after personal service on the defend- 


ant, the testimony was taken before the clerk of the eieerses court July 


13, 1891, the defendant making default. _ 
On July 20 following, the local officers held that the charges were | 
| sustained, and recommended that the ehuy, ‘be canceled. No appeal 
was taken from this decision. 7 
. On August 25, 1892, local counsel for Mary Ps Scott filed a motion i in 
your office, asking to be allowed to intervene in the case of Luchsinger 
_%. Grubbs, and that that contest be dismissed. This motion is based 


. ‘upon her affidavit, in which she recites her contest against Grubbs; 


_ that she paid ten dollars. advance fees in her contest; that the testi. | 
- mony was taken pur suant to notice, “and by agreement was held sub- 


ject to a compromise” between her and Grubbs; that she tried several . — 
_ times “to effect the compromise, but his attorney was unable to find - 


Grubbs;” that he finally succeeded in the fall of 1891, when a compro- 


mise “was about to be effected,” but owing to the ilIness of her father. - - 


living in Wisconsin she was summoned home, and it was not settled ; 
that in January, 1892, her mother died and she had to take care of her 
father, and she could re return and look after her claim; that she has 
: «been willing and ready to do my part, only waitiag for Mr. Grubbs.” © 
She asks to be allowed to file the testimony taken at the hearing. It 
was filed in the local office J: anuary 9, 1893, transmitted to your office, 
and forwarded to the Depar tment without any action having been 
taken. | 
~ By letter of September AG, 1892, your ‘office donisd her motion. It 
was also decided by said letter that the facts in the Luchsinger case . 
warrant the decision of the local office, and there is no reason for dis- 
turbing their Judgment. AD apyee by Scott brings the case before 
the Department. 
Jt was error for the local office to proceed with the Luchsinger con- 
test while that of Scott was pending. But was the Scott contest then 
alive one? I think not. By her own showing she had withheld the 


_ testimony taken, for the purpose of. making a compromise with the | 


defendant. The contestant. never filed the testimony until after the 
~ 3 Luchsinger contest had become final, and took no measure whatever 


” 
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: to get a judgment of. @aucellanon. The second: aiawe tliat’ on Ji anuary io. 


_ : 12, 1889, the local office addressed. her a letter, in which her attention 
Was called to the status of the contest, and informed her that “if you — 
“eas intend to prosecute it you had better have it looked after or we will 


_ have to. dismiss it for want of prosecution. a ‘She paid no attention to . 
this notice, given her more than a year after the testimony had been - 
taken. - Luchsinger’ S contest was: not filed for eighteen. mouths after, 

she had this notice, and it seems to me the local office was justified in 

3 concluding that she had abandoned. her contest. Then after the final 

judgment in favor of Luchsinger, she allowed the matter to rest more 

than a year without any move. The local otfice reports, under date of 

August 4, 1892; that there were no > papers on file i In their office i in rela-. 

tion to cna Seott contest. , 7 

_. It will be conceded that a contestant ; 18 ere? a pursne. the prose- 7_ 

~ eution of the contest with all reasonable diligence to the end, that as_ 


speedy a determination of the controversy may be had as is consistent — 


with exact justice.’ The government. being a party in interest in all 
matters pertaining to the disposal of the public lands, will not permit. 


contestants to indefinitely prolong a contest, and I think, under the - 
ote circumstances in this ease, Iam fully warranted in | holding eae the 
B contestant abandoned her action. 


- The excuse offered for withholding ¢ the testimony for the period of 7 
nearly, six years is without merit. She had, presumably, been to prac- — 


: tically all the expense that could be assessed to her; the testimony was 


complete and ready for submission, and it would seem as if it were = 


- trifling with the plain and comprehensive rules of practice to permit: _ 
the testimony thus to be withheld for this length of time, for the pur- a. 


_. pose of effecting a ¢ sompr omise, and allow her at this late aday t to come a 

| in and claim any: rights under her contest. wens , a 

ee, Your Judemeng 1 1 affirmed, EY ae 

e SIOUX HALY- BREED SURIP—UNSURVEYED LAND. 
- McGrucor EL ALe %. Quinn. 


A. Sioux half-br soe scrip ideation on unsurvey ed laud is ‘not authorized by law, if 
the Indian, prior. thereto, has hot made, or caused to be macle improvements on 
_ the land for his: person al use and benefit. ae : 


Secretar y Smith to the Commissioner of th the General Land Office, April De. = 
~ WL) | .. 1894. oe ee (PFC). 


The land involved in this D pneal is the N. a of the SW. 4 es of Sec. 24, 
| T, SN., BR. 8 E. , Helena, Montana, land. district. | 

‘The. record shows that on August 25, 1890, William L; Gaian: as. 
father and sole heir of Ellen Quinn, deceased, a Sioux half-breed 
Indian, located upon said tract, then eee Sioux. half-breed 


: 2 ‘scrip, No. 348, oa issued to her. 
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On Sauter 9, followin os, M alachi Cordeiro filed a verified protest 
} against said filing, alleging that he established his residence upon said 
- land in October, 1888, with the view to securing title thereto as a 
homestead when the same should be surveyed; that his residence had 
been continuous since; he states his improvements, and puts their value 
at $450; that the land was occupied when the scrip was filed and that __ 
it was ane for speculative purposes; that Quinn never improved ue | 


“tract. 


- On September 26, 1390, W. T. vee and. sixty: three others | 
| filed a protest arainst the scrip entry, alleging— | | 
| That said William L. Quinn is a resident of the State of Minnesota and never 
‘resided in Montana and never occupied or lived upon said eighty (80) acres of land | 
orany part thereof. 

2. That said Quinn never made any improvements upon said land or any part 
- thereof, and that no improvements. of any kind were ever made on said Jand by 0: or 
for the benefit or on behalf of said Quinn. 

3. That said Quinn came to Montana solely for the purpose of male? said entry 
for the benefit of other persons who now claim said land by virtue of said Quinn’ 8 


entry, and that after making said entry said Quinn immediately left Montana for a 


his home in Minnesota. 


4, That since the making of said gites by said Quinn valid mining claims have a 


been located on said lands. 
Wherefore your petitioners pray that said half-breed ‘scrip entry may be set Pr 


and cancelled. 
And your petitioners further say that said. eighty (80) acres of Jand has-been sur- | 
veyed into lots and is now occupied by the undersigned for the purpose of a town- 
site, and your petitioners ask that their rights as‘lot claimants in said. townsite may 
be protected ant that they may acquire full title to their lots. / 
‘The same persons on November 15, 1890, also filed a protest against aa 
- Cordeiro, denyin g his settlement ane occupancy. | 
Your office, on October 15, 1890, directed that a hearing be ordered ' 
to determine the truth of. tb ese aiieescan, On November 1, 1890, | 
Cordeiro formally withdrew his protest and appearance. — 
On January 6, 1891, William S. Ballou and others also filed a peti- : 
tion, asking to be made parties, because of their location of a placer 
mining claim on November 12, 1890, on a part of the premises. It is 


stated that their placer mine was i ealuabie asa placer claim for the ee 


limestone and building rock and sand contained therein.” 
-- A part of the protestants claiming to be residents on the land who 
— filed their protest on September 26, 1890,.filéd an amendment to said 
protest January 3, 1891, in which tt is alleged that ¢ Quinn abandoned. 
said land on ‘Mamast 24, 1890. | 
~ By stipulation the testimony was taken before the clerk of the district. | 
court of Meagher county, and the testimony of some of the witnesses 
was taken by deposition. On examination of the testimony the local 
officers held that the townsite protestants were trespassers on the land,. 


they having entered thereon on the night of August 27, and flieretove: : | 


not entitled to consideration; that the testimony does nO establish the _ 
fact that the land is valuable for mineral, and it was aunseck to n0 - 
14469—voL 18—24, , 
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° a valid claim at date of location of scrip; “that. the seripee oie ; 


_ purchased and gone into. possession. of the improvements; thatthe = 
ea? placer location for building stone, etc., cannot be sustained under the 
rulings: of Conlin ». Kelly (12; L..D. a and they recommended that ee 
~, Quinn’s entry. be held intact and the protests dismissed. ey 
The protestants appealed, and your office, by letter: of Nog he 12), ae 


. ‘1992, affirmed the action below, whereupon the. protestants, McGregor 


et ‘al, , prosecute this appeal. ‘The inineral pr otestants did. not. appeal. a 
os The specifications of error are quite numerous, but I think, in view of 
~.. ny. conclusion, that it is only aes to. consider those refersing to Roe 
- the location of the scrip. - 
.. -.. Phe findings of fact, of the local office ace your office I find to be sub: 
oe. ‘stantially correct. The appellants went upon the land under cover. of | 
~. darkness, throu gh the fence enclosing the ground, after the scrip location nes 
had been made; staked off two lots each; they eaused the land to be — . 
surveyed into lots blocks, streets and. alloys, and theit selections tobe 
marked upon the plat thus. made. . Clearly they were trespasser s,and 


if it is found that. the ‘serip location was + valid, ', they can code: no 
rights to theland. 


Notwithstandin g the protestane have failed 3 eebiG any rights 


in them selves, yet. the government. may avail itself of the testimony pro- 
duced for the purpose of ascertaining whether there has: ‘been a compli- 


ance with the law in. locating the scrip... In order to. determine this os 


fact, the testimony will be briefly gone. inta. ioe 
The land in controversy immediately: atl oins the town. ach if Castle, and 


so far as developed by the testimony is only valuable as an addition to 
the town. It is shown by the evidence that one F. L, Hensley. settled 


on the tract in April; 1887, ‘and filed in the recorder’s office of Meagher 
| county | a, 6 declaration of oceupaney,” as provided by the territorial laws 


of Montana (Compiled Statutes of. Montana—1887—Chap. XOIX—p. | 


1101). AN the improvements on the. premises at the time of Quinn’s 
location were placed there by Hensley. It appears that he tried to get 


title to the tract, but failed and on January 12, 1890, he and his wife _ 
be ee transferred it by quitclaim deed to one J ales: ae 2, for the expressed 3 
Loca = “consider ation of $10,000, who, on August 15, following, by pill of sale. re 
sold the improvements together with his right of possession to Wiliam 


— L. Quinn for one. hundred dollars, ( and other valuable consider ations. ses 
It is further shown that on August 19,1890, King came to Townsend, 


: ~ Montana, with Quinn and wife, and registered atthe Townsend hotel, ws - 
--where they remained until the afternoon of that day, when King hired. ee 
a earriage and drove them to Castle. ‘King here registered the party, = 


- giving the residence of Quinn and ‘wife as St. Paul, Minnesota. They — es 
~ remained at the hotel ‘until the 24th, sleeping and. taking their meals | 


ae there, though they were out in the meantime, when King drove them ae : 
back to Lownsend. On the 25th the scrip was located. On the 26th = 


Quinn a and wife deeded the land to Messena Bullar d, for one dollar t ‘and < ; : 
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2 other valuable considerations.” Quinn was never on the land, except | 
as stated above. The testimony further shows. that King paid the 
taxes on the improvements on the land for the year 1890, though the 


title wasin Bullard. By an affidavit made by King, filed in this Depart-. 


~. nent October 5, 1893, for the purpose of having this case advanced on | 
“2 the docket, itis Show that there was filed, on March 16,.1891, a town- | 
site plat of the land, as “ King Addition is Castle, ” and the dedication 
was made and acknowledged by Bullard and wife; that on December — 
6, 1890, James King and others were granted a certificate of incorpora- 


2 _tiow for the Castle.Land Company, and that on June 23, 1891, Bullard | 


and wife deeded the land to said company; King is president of said 
company. Bullard appeared as counsel for Quinn at the hearing.’ 
Quinn was not present himself, but the testimony shows that King was 
: there and took an active part, though he did not testify. 

7 It will thus be seen that .Quinun’s first connection with the land was - 
this alleged purchase of the improvements from King, who is the prom- 


~ inent and moving figure in all these transactions, The presumption 


- would be probably, at least-as between King and Quinn, that this bill 
‘of sale entitled Quinn to the. possession of the land, but if he ever 
assumed the physical possession it could only have een at the time 
_ he was at the hotel in: Castle from August 20 to 24, There 1S no evi- 
.. dence before me that he exercised any right of ownership over the 
‘land. The fullest extent to which it can possibly, be asserted the tes- 
-timony goes is that he was seen upon the premises with King at this 
time; but whatever his purpose may have been was kept.a profoundly 
guarded secret. Thus, before seeing the land, without any personal 
knowledge of its location or the conditions sirrounds it, or the char- 
“acter or value of the improvements thereon, the indian purchased 
them, at best, hastily examined, and finally located his scrip on it. 

The, question therefore arises as to whether his location, based upon 
improvements thus purchased, cal under the law and regulations be 
‘sustained. 

The’ act of Congres ess of J uly 19, 1854 (10 Stat. 304), providing for | 
the issuance and location of Sioux half. breed scrip, so far as applicable | 
to this class of entries, authorized the President— 
to exchange with the half-breeds or mixed- bloods of the Dacotah or Sioux nation 
of Indians, who are entitled to an interest therein,: for the tract of land lying on — 
the west side of Lake Pepin and: the Mississippi River, in the Territory of Minne- 

sota, which was set apart and granted for their use and benefit by the ninth article 
; ot the treaty of Prairie du Chien, * + + dated July 15, 1830, and for that purpose 

* to cause to be issued to said person s, on the execution by them, or by.the legal 

| Geno of such as may be minors, of a full and complete relinquishment by 
them to the United States of all their right, title, and interest, according to such | 
. form ag shall be prescribed by the Commissioner uf the General Land Office, °° 

. which said certificate or scrip may be located «+ + * upon any other unsurveyed 
lands, not reserved by government, upon which they have respectively made 
improvements: +++‘. And provided further, That no transfer or conveyance of any. 
of said certificates or scrip shall be valid. 7 
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a the. fates: circular oe fustruetions upon this: Glass of location <a 


— amnendstony. of those that it preceded i it,: ‘the following 1 tule was, formn- pe : 








| the law has been observed. It. goes no further. 


: lated— 


~ With the view 7 to protect fully the government interests: ae to’ -oarry out the ie : 


pe in its meaning, you are directed to see that the following requirements are strictly 
complied ° with where application is made to file said. serip for unsurveyed lands: 


“Ist. That the application must. ‘be accompanied with the affidavit of the Indian, 


or other evidence that the land contains impr ovements made by or under the per- 


sonal supervision or direction of said. Indian, giving a detailed description. of said 


improvements, and that they. are for his personal use and ‘benefit; in other words, 


you should be satisfied that the Indian has a direct connection with the land, and 
is claiming the same for his a uses _ Unless such evidence is filed you will . 
reject the application. | ae ate ens ae ee . 


The validity of this rule fa een sousidered: end saased upon, na 


so ats: meaning and purpose construed, , by Mr. Secretary Noble, in the case | 
of Allen et al. v. Merrill e¢ al. (12 L. D. , 138), in the following language: 


The next question relates to the improvements required on. unsurveyed jands: The bee 
ov Pe act provides that the scrip ‘may be located,” among other lands, upon any unsur- oF 
oo. weyed lands, not reserved by government, upon which they” (the half breeds) “have 
bg ae’ respectively made improvements.’ ” JT think this lan guage clearly makestheimprove- °° _ 
~~ ments a condition precedent to the location. Congr ess has specifically declared what .- 
oot, ‘ands shall be subject to. the scr ip, thereby excluding - all other Jands than those ie 
a ~ defined, from. the right of location. © If unsurveyed, they must be lands upon. which os! 
the half-breeds have made improvements, or they cannot be lecated with the scrip... 
-... The improvements constitute a part of the description of the. lands defined. as é 
_ loeatable. ) oe 
_ This view is enicay in accord with ne uniform construction given “he act by. ihe | ee 
| Department, shown by. the circulars of instruction from time-to time issued there. © 
under as above’ refered to. And in the Sophia Felix case, supra, it is expressly stated, 
3 speaking of unsurveyed lands, § 6é ee ogee are requisite « as an antecedent 
to the right of location.” a 
- .But it is-in the third place éotitended in effect, that these ¢ cir reular instructions. ee ie 
| ‘in contravention of the provisions of the act, in: that they i impose upon the scripee 
cf conditions not authorized thereby. Ido not 80 regard them. It was clearly within 3 
the power of the Land Department, and, indeed, it was its plain duty, to issue such 
shes regulations as were deemed necessary to secure. faithful administration of the law, Ee 
and to prevent its invasion. It was thus required that.when locations were songht . 
to be made upon unsurveyed lands, evidence: should be furnished showing that the 


lands contained improvements made by: the half-breed, or under his personal direc- 
tion; in other words, showing that the half-breed. had a direct connection with the 
land, and was claiming it for his personal use. This requirement is in- no sense in | 
contravention: of the statute, ake adds nothing ‘to it. -Unsurveyed lands are not 
locatable under the act, unless they contain improvements: made by. the half- 
breed. The regulation simply: furnishes. a means of show Ine that in. this: Tespedt 


% 


Clearly, then, under the law, the rules, and the departmental decis- 


| ions, it is incumbent upon the Indian to identity himself with the land a 

- in such a way as to show his. good faith in availing himself of the 
bounty the government has bestowed on him, by making or causing to 

, be made-for his personal use and benefit, improvements on. mngmaveyed ge 


" Jand, prior to location of his scrip. Sere ae. 
‘Tes seems sto me. that it cannot be seriously ¢ contended that the pu | 
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nae of improvements that are never used or occupied by the Tada 
is a compliance with the law. And much stronger must be this con- | 
_viction where, as in the present case, the evidence is so persuasive to 
the conclusion that it was never the intention of Quinn to use the 
improvements for his personal use and benefit, but that he used his 
scrip solely in the interest of third parties. In fact, Quinn did not 
swear in the affidavit required by the rule above quoted that the 
improvements were for his benefit. Here is the affidavit in full, omit- . 
ting the venue and jurat— | . ie 
I, William ie Quinn, father and sole heii of Ellen Quinn, deceased, on oath declare 
that I have for the purpose of locating Sioux scrip No. 348 letter C for eighty acres. 
of land, made or caused to be made the following improvements on the unsurveyed 
lands described on the plat and description accompanying this, to wit: One double | 
log cabin fourteen by twenty-nine, having three doors and four windows, and being 
of the value. of about three hundred dollars; one well twenty-two feet deep of the 
value of about fifty dollars; one.corral of the value of about seventy-five dollars; 
one hundred and sixty. rods of fencing of the value of about sixty dollars; and | 


. other i impr ovements of the value of more than three thousand dollars. 


The rule is specific on this point; it is reiterated: ‘In other words, — 
you should. be satisfied that the Indian has a direct connection with the 
land, and 4s s claiming the same for his personal use.” The emphasis is 
mine. | _—- 

I therefore think your judgment as to the validity of the scrip loca- 
tion should be EOVETees) sae the same cae be canceled. It is sO 
“ordered. 


PRE-EMPTION-—FINAL PROOF—ADVERSE CLAIM. 
GRANT 2, McDONNELL. 


a pre- emp for must bs held to strict compliance with the statute in the matter of © 
submitting final proof within the prescribed period, where an adverse claim . 
-. intervenes prior.to the filing and publication of his notice i intention to sub- 
| mit said proof. oe | 
A pre- -emptor i in the submission of final proof is warranted in relying on the eoreiit: 
_ cate of the register as to the “offered” or “ pet character of the land 
‘covered by his filing. 7 


| The case of Call ». Swaim, 3 L. D., 46, ‘omnia: 


: Seoretary Smith to the Gcianiesend. of the General Land Office, April 
(J. I. H.) 3 —- 8, 1894. (WwW. F. M.) 


On June 22, 1888, Daniel J. McDonnell filed declaratory statement. 
No. 4376 for the W. 4 of SW..-4 and the NE. 4 of SW. 4 of section 14, 


township 51 N., range 13 W., Duluth land district, Minnesota, Setitle- _ 


ment is alleged to have been made on June 20, 1888. | 
On January 10, 1889, J ames C, Grant made homestead meen for the 
same land. | 
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a “In Ju une, 4880, McDonnell filed notice of his intention to. aa final : iS 
a a oof in support of his claim and due publication was made of this. 


notice on the 17th of the same month, His final proof was made and — 


a offered on August 16, 1889, and on ‘the same edgy Grant: filed a p phot | 
against its acceptance. SOY at a 


As to the issues of fact raised by ae pr oceedings 5 boloe T find with | 


as the decision of your office, and the opinion of. the register and receiver, 
that the claimant McDonnell has in good faith, and in all substantial 
particular S, complied with the. law; as to- ‘settlement and residences 


His absences from the claim are. satisfactorily accounted for, and his 


| improvements, while not very extensive, are shown to be fair ly in pro- 


portion and harmony with the means at his command; so that, if in. 


_ other respects it shall appear that he i is s within the ole his final pares 
| maust be accepted. | At 


Upon the filing of his deciar ae statement ey MeDomiiell, the reg- 


ecw — ister issued to him a certificate in the prescribed form, classifying the 
~~ land as whether “offered,” or “unoffered,” indicating that the tract — 
Se a applied for was “unoffered” land, and containing the following specific zs 
ae. warning: Notice is ther efore hereby | given that this pre-emption filing 
expires on. March 31, 1891, after which date the tract will be subject to. ee ras 
~~ the claim of any pee qualified party.” It appears, however,.that the. 


ae foregoing declaration is not supported. by the records of the General 


. a Land Office, which are conclusive of the fact that the jand in queda a . ; = 
ee has been offered at public sale. | 3 


The record discloses that. the claimant initiated his: final. proof | in : 


ae time to have saved his rights in any event, in the absence of an 

eee, ailverse claim, having given notice of intentidn three. days before the EBs 
we expiration. of the twelve months allowed in the case of pre-emption 

upon offered lands; but under the later rulings of this Department, | 

-.. -the intervention of the homestead entry of Grant on J anuary 10,1889, 
~~ before the filing and publication of McDonnell’s notice of intention is a 

- make final proof, imposes upon him a: stricter. compliance with the 

| terms of thelaw. Steelev. Engelman 3 L, D., 92; Laffoon v. Artis, 9 L. 


D.,279. In the matter of his final proof it must be held, therefore, that 


7 McDonnell is in default, and his filing must be canceled, unless it be 


found that he was. justified in relying and acting upon the apparent 


fact, as.certified to by the register, that the land was. “unoffer ed,” in 


which case he would have had thir ty-three months, instead o of twelve, | 


from the date of settlement, within which to make proof. | | 
_ This precise question has been twice before. the ° Department for 
adjudication, aud in each case: a different conclusion. was reached. - 


In Vettel v. Nor ton, 1 L. D,, 459, William Vettel filed his declaratory - , 


| - statement January 2, 1878, alleging settlement December 31,1877, and 

.. Norton filed homestead application for the same tract Mareh 22,. 1879. ao, 
-» The land was “offered,” as a matter of fact, but the register had issued 
oo, eae certificate in all respects similar to the one held Py McDonnell. lt. ee 
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is said: in that case’ that “strictly, Vettel failed to comply with a. 


_% 


requirement of the law, and in the presence of a valid adverse claim, 
his filing would be subject to forfeiture,” but it is held that ‘the regis- 


ter was authorized to certify to the status of the lands. The certificate 


was issued for the sole and express purpose of instructing and protect- 
ing him in his duties and rights. ” Vettel, the claimant.in that case’ | 


though in default in the precise manner that Mr. “MeDonnell is in, 
default in this case, was awarded the land.. 

In Call v. Swaim, 3 -L. D., 46,on review, in which the : same question 
appears; a ponies view of the certifying power of the register is 
taken, though Vettel v. Norton is not in. rd terms overruled. It 


is. there said that. 


such a certiftcate was not, I think, within the power of die local officers, because 


' not in accordance with the law. Where 2 statute directs a certain thing, it 1s not 


competent. for subordinate officers to change the enactment and give rights to 
parties which the statute withholds, under supposeil facts which do not exist. Nor 
do I think Secretary Teller intended to announce in the case in question that local — 
officers could lawfully issue a certificate which might cure a failure to comply with 


a positive enactment in the presence of'an adverse claim. 


‘It seems to: me that this speculation as to Secretary Tellers inten- 


tions is to-little purpose. The Vettel.case speaks for itself in clear 


and luminous words. There is in it neither ambiguous nor obscure 


language to be interpreted. There was recognized the presence of an ° 


adverse claim, and whether Norton’s filing were valid or invalid, 
depended wholly upon the effect to be given to the register’s certificate. | 
It was certainly valid in so far as Norton could make it so, and on its 


- face, the announcement was made that “ the register was authorized to 


certify to the status of the lands.” This view appears to me to be more 


in consonance with sound reason than the opposing one, and I concur | | 


in it the more readily for the further reason that it is in harmony with 


the liberal policy of the Department in the.administration of the public 


land laws. The question as to whether lands are “ offered” or “ unof- 
fered” is one of fact, aud it can not be twisted into one of law, and the 


authority of the register to certify to this matter of fact Is not lett to 
-be inferred, but is derived. from the Ee form, Vide General 


Circular, p. 214.0 

In the case of Smar v. Aiea son, 15 L. D. .. 218, which is in apparent 
conflict with the conclusion inavera? reached, the question was not in 
issue, and the expressions on ‘the a are, therefore, clearly obtier 
dicta. 7 

The decretal pant of the decision of your office logically follows the 


views herein expressed, aud it is therefore affirmed. » 


The doctrine announced in the: case er Call v. Swaim supra is s hereby: 


overr uled. 
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“PRIVATE CLAIM—-CONFIRMATION-JURIDICAL POSSESSION. er 


AGUA NEGRA GRANT. 


wa ‘The extent of a Paint claim must be sccortained by the record of juridical posses- - i ; 
sion where the. rant j is confirmed.as recommended ae the eorveyer general pane 5s 


that. officer’ s recommendation i is ambiguous. . 


— lla Smith to the Commissioner of the Gener al Tand 1 Office, A ‘Aprit 5, eaar - 
GLAM) o- 1894. ee eee [Da ae 


oe On July 20, 1886, on: George W. Julian, then surveyor. -general Olin) 
oe New Mexico, called the attention of your office to the unpatented land 
os i _ grant -known aS Agua Negra, in that Territory, stating: that in his a a8 

opinion said grant contained within its limits, as then. sur veyed, four 

times the quantity granted, and urging that the survey of said grant 
_. then existing be set aside, and a new survey ordered, “to embrace one. woe 
--. square league, the Agua Negra spring to be in the: center thereof, m 


Such correspondence was had between your office and. said sur veyor: z 


oe general as resulted in a new survey of said grant being ordered, the 
nee direction therefor being that said grant should be surveyed i in a square ee 
ee form, each side of which should be one league of 5000 Castillian. varas,. 
or two miles, 50 chains and 64+ links, containing 4438. 68 scaes) and cara ay 
having the Agua Negra spring as a common centre. al 


: oo More: ‘survey of said grant was accordingly made, and on. April 30, a 





aoe 1888, the surveyor-general forwarded the field notes and plat thexeor. oe 
“to your office, and the same were transmitted to this Department by Pe 
-. your office ‘letter “D” of September 27, 1888. | ee 
On July 25, 1888, RB. H. Longwell, of Santa Fe, New eee addressed” as 
_ a Bh communication. 46 this Department in reference to said re- ‘survey, 
_- elaiming to-be one of the owners of the grant. He denounced in vigor- 
ous language what he termed the unauthorized and arbitrary proceed-. 
ings of your office in ordering said re-survey, which he declares reduced 
ea, “the ¢ area of the grant seventy-five per cent, and of which he claims the 
has ‘grant owners had no notice whatever, nae had’ no opportunity to be. 2 
heard in the matter. After declaring that the then owners of said _ eee 
~ grant had purchased said grant in’ good faith, relying on the correct- oa 
+ ness of the first survey, he asks that a hearing in joe to the matter ay 
aks be accorded the grant owners. as 
On September 22, 1888, said letter was referred to your office Ath tee. 
es nes for “report, in dinplieate and return of papers.” By letter 
“2D” of September 27, 1888, supra, your office complied with the requesh 
contained in the reference of the 22nd, above mentioned, and by letter 
—- & TD)” of November 30, 1892, your office transmitted to this Department 
certain letters of L. Br adford Prinee, governor of New ae in refer- ese 
a ence tosaid grant. , se Pst 


~The history of this. er rant in br ief is as follows—_ 


“On November 5, 1824, Ursula Ch a wife of Antonio Sandoval, peti-, : Pee 
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, tioned the political chief to grant her naebane a tr act of land contain- 
ing one league in each direction, at a place called Agua Negra, for the 
purpose of keeping permanently at the place the stock he has had there 
- for many years. The Territorial Deputation referred the petition to the 
superior political chief on November 19, with the recommendation that 
it be granted, and with the statement, among other things, that the 


| petitioner only asks for one league square, at the place known by the 


name of Agua Negra, for the purpose of keeping his herds there. | 

On November 19, ‘1824, the pane was made in the following lan-. 

guage— 

A petition was presented by Dona’ ‘Ursula Chaves, in the absence of her husband, 
Don Antonio Sandoval, asking for a gr ant of one league square of land at the place - 
called Agua Negra, in order that, having the proper title thereto, he may take his 
property aud stool: there, as he states. It was resolved, after having heard: with 
pleasure the reportof the political chief attached thereto that the grant of one league 

of land petitioned for by Don Antonio Sandoval at Agua Negra be granted to him - 
_ without injury to any third party, and’ that, through. the office of the secretary of. | 
_ this deputation, the proper copy be given to thie party interested, which shall answer 
as a title there, and with the same, and by the dir ection of this body, Don Fran- 
cisco Sarracino will proceed to the point of Agua Negra, and, according to the direc- 
tious of its excellen ey, Will place the aforesaid Don Antonio Sandoval i in possession. 
(Private Land Claims, New Mexico, Vol. 1, p. 445.) 


On December 5, 1824, Sarracino put Sandoval in possession of said” 
grant, his report of that act being as follows— - 
Francisco Sarr acino, justice commissioned by its excellency the aepnkatis on of this 


. Territory, by virtue of the above written decree, being at the head of the Agua 


Negra spring, and having found no impediment, to the injury of any third party, for — 
granting said possession, I place Don Antonio Sandoval in full and quiet possession ~ 

of. said land, pointing out and giving him full control over one league of 5,000 Cas- — 
titian varas, in each direction, dr awing a direct line from the spring 5,000 varas towards 

the east, one of the same length towards the west; dnother direct line or 5,000 varas | 
towards the north, and another of 5,000 varas towards the south, which ‘forms the 

proper square to the possession, which are to be the fixed boundaries of the tract of 
‘the Agua Negra, which I this day deliver to Don Antonio Sandoy al, to be used by 
him as his own property, this document being a just title to him; and in testimony 
thereof, I signed, Mateo Lopes and Roque Chaves i being witnesses, who not knowing 


how to 0 write, did not sign. 
/ Franco. Sarracino, 


Commissioner. | 
(Private Land Claims, } New Mexico, Vol. i, DP 445, 3 


It will-be observed. that Saceaciae thus put Sandoval in possession. 
of four square leagues, which he asi to be ue extent of the. 
grant. . 

- After New Mexico had become a territory of this government; San-. : 
doval, by his attorney, filed his petition with the surveyor-general of: ” 
that Territory, praying for the confirmation of his grant, stating that: 
it contained 5 000 varas of land in each direction from said. spring. On 
_ September 17, 1857, that. officer, in accordance with section 8 of the act 

of July 22, 1854 , (10 Stat., 308), acted on said claim, by declaring in 
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a sabstings that the petition had asked for a tract of land «“ i onesinie ae 


one leag ue square;” that it had been made.and: in conformity. to law, 


2 ain was in the occupancy of the grantee at the time; that itis there- es 


fore confirmed and transmitted to Congress for its action in the prem- oar 


7 ‘ises (Private Land Claims of New Mexico, Vol. 1, p. 446). 


_ Congress, on June 21, 1860 (12 Stat., 71), confirmed and Bini (No. ee 
pide 13) with others, as. fecommiended by the surveyor- general, | ae 

_ -In February, 1877, the grant was surveyed, and the survey. was. 
2 approved by the surveyor-general June 5, 1877, and contained 17 361. 1l 


- acres, nearly four Square leagues, instead of one square ‘league, or. : A 
. 4,488°68 acres, It was this survey that was displaced. by _ survey: teas 


ae = question. ; | 
‘This claim having been confirmed, ‘the sole duty of this Department ; > 


5 is to ascertain its extent and location. (Atlantic and Pacific R. R. Co. 


~ e Ve Fisher, ie om Dis: 392.) This is determined by the decree of confirma- a 25 
| tion (in this case the act of confirmation), unless the language thereof 


ig. so ambiguous as to require extraneous aid to show its aneaame. 7 
: ene of Monterey, 12 L. D., 364.) 4; 
-' In this case the claim is contenied ‘as econunatided ay es Stir. ~ 


Zz . veyor-General. ” (See language of act of June 21, 1860, (supra.) That :« 


officer’s recommendation i is as follows; after reciting the Beta: of the: be «5 


7 grant made for one “league square,” he says: 


| Tho document acted on by this office is-a certified copy of the. eer and Sree _ | 
eA made by the Secretary of the Territorial Deputation. The possession given by 
eee ‘Francisco Sarracino, by order of the Territorial Deputation, is original. The sig- : 


natures are proven to be genuine; and, as the grant is made in conformity to law,.. | 
and wasin the occupancy of the grantee at the time, it is therefore confirmed, and trans- | 


ae ‘mitted for the action of Congress in the premises. rave: Land Claims, Now o se 
eg -Mexico,. -Vol. 1, p. 446.) a | 


_ The statement of the surveyor- general, in brief, is that in petition: ce : | 
“referred to asked for agranta “league square ;” that it was made, and... 


legally made; and was occupied by the grantee at the time, that is, at : 


‘ the date of the grant, as the petition of Sandoval shows that he had : = 


| been keeping cattle, on the land petitioned for, for many years. = 
_ A reasonable construction of the recommendation. of the surveyor- 


s general would seem to be, that he recommended. - the pt as ee _ | 


“and as occupied by the grantee.” » , A 
Here arises an ambiguity. The grant was male for one leag gue of 


> dana petitioned for; it was occupied to the extent of “four square — - 
on leagues,” of which latter quantity the grantee was put in juridical pos-) . 
session. (Private Land Claims, New Mexico, Vol.. 1, pp. 443-444). 


- ‘This grant then stands confirmed by Congress as recommended by the — 
- surveyor- -general, and that officer’s recommendation is ambiguous. 


Under such circumstances reference must be: had to the record , 


ae juridical possession, in order to ascertain the extent. of the grant. 
| Pe Siig ». United States, 4 Wall. 259; United pS De 08) 5. Wallin 
5365 , Rancho Buena Vista, 13 L. D. 84. y 
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Sandoval’s petition was for * a tract containing one league in each . 


direction, at the place called “ Agua Negra,” as stated. The grant 


was ae ‘of one league of land, as petitioned for.” Juridical pos-— 
; I 


_. gession was given him, of one league of 5,000 Castilian varas in each: 


direction from the Agua Negra Spring, or of. four square leagues. 
(Private Land Claims, New Mexico, Vol. 1, pp. 443-444.) That meas- 
urement must control the officers of the United States in surveying this 
grant. (4 Wall., 239.) That proceeding ascertained and settled the 
boundaries of the land granted; it had the force of a judicial deter- 
mination. It bound the Mexican government, and is equally binding | 


- upon the officers of our government. (5 Wall, 536.) 


It will be observed that the language of the petition for a grant of 
‘¢one league in each direction ” changes in the reference to the political 
chief and in the fore part of the grant to a “league square.” But the 


language of the gr anting part of the grant is, “ “that the grant of one 
league of land petitioned for by Don Antonio Sandoval, at Agua Negra, 


be eranted. ” The league of land petitioned for was ong league in each — 


__ direction. The officer who put Sandoval in juridical possession of the 


- land so inter preted the grant, and hence put him in possession of four 


square leagues, instead of one. The apparent.change in the language 


indicated can only be attributed to clumsy tr anslation, as the extentof 


the grant seems to have been well understood by all concer ned at the — 


— time it was made. 


Itis clear to my mind that this eTant as confirmed sonevas foiur 
square leagues, and that it cannot be reduced below that amount. 
Such was the contemporaneous construction put upon it by the parties 
thereto, when it.was made. Such was the constriction put upon it by | 
this government when the first Survey was mace in A877, and which . 


. was published to the world in maps and official reports, and it was. upon 


v. 


that construction, in which they had confidence, that ‘the present own- 


| ers were induced to invest their means in said’ grant. 


Attempts to recover the public domain, where fr audulently acquir ei, 
are always commendable, and should be persevered in, but the preser- 
vation of vested interests, acquired in good faith, and the maintenance 


of the stability of titles so obtained is one of the most sacred duties of. 


the government. Fraud can not be presumed, but must be strictly . 
proven. I have been unable, in this case, to find anything on which 
to base an inference of fraud. The weight of authority, aud of the facts 
presented by this record, is against the correctness of the resurvey 
made in 1888, and in ee of the survey made in 1877, | 
The conclusions reached renders it unnecessary to pass on the ques- 
tion of want of notice of the resurvey, urged by the grant. claimants. | 
Nor is it necessary to order a hearing in the premises. : 
The resurvey of said grant made in 1888 is rejected, and: you are 
directed, by virtue of the authority vested in you by the second clause 
of the act of March 3, 1869 (15 Stat., 342), to issue a patent for said 


| ean: in accordance with the BUDYOY. ‘thereof made in is 7. 
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RG ‘Where settlement i is made prior to the hour. at whieh the adverse: suthy of pote & = | 
ak is allowed the right of. the settler is superior, though the entryman wasatthe 
local office before such. settlement, and only prevented. from. making. his entry 


ae In such case the right of the settler will be limited to the technical plas section ag 


| te | . ‘Beoretary Smith to the Commissioner of the s General Land | Ofte, ao aie 
a (5.1. HL.) ie ee ee (EMR) 
| _ This case involves: lots 2, 3, 7 5 and 6 of sec. 31, . 39 N, R. i E, _ | . 
Wausan land district, icon | re 


~The record shows. thd on December 2 22, 1890, Comelia ‘Mobr made 4 
| homestead entry. for the land in issue. | 


ve ot RESERVOIR LANDS-SETTLEMENT—ENTRY, - 


_ Connors v. MOHR. 


then by the number of prior applicants i in attendance at said office. 


on which his settlement i is. made. 


January 9, 1891, A, Ww. Connors made application to enter the above 


—. described tract, alleging settlement between the hours of 12 and 1 


o’clock A. M., of the 22d. day of December, 1890. ‘This application was 


refused for conflict with the entry of Mohit 


“Subsequently, on March 4, 1891, the local Pincers: issued. an ordax, 


) citing the parties to appear. at the office on April 7 7, 1891,. to determine 
the conflicting claims of the entryman of record and the contestant. 


November 4, 1891, the register and the receiver. rendered their joint : 


- opinion, wherein they recommended. for cancellation the entry of Mohr 
-and allowed the entry of Connors. Upon appeal: your office decision of - 


June 18, 1892, was rendered wherein the decision appealed from was 


- affirmed. Upon further appeal. by Mohr, t the « case is now v before the 
ei Department for final adjudication. © 


a 


The appeal raises two questions, first, that ‘ithe ce, ft ‘Mohr made 


- ‘December 22d, should be allowed as of date December 20th, as she was oe 
eo then present, ready: to file, and was. only prevented from SO doing byrea-. 


egoe son of the inability of the local officers to attend to her application. atthat 


ont time; ; and, second, that the settlement of Connors should be restricted | 


to the technical: quarter section. as. defined by the public survey. | 
- The evidence shows on behalf. of Connors the following facts. ‘That | 


| : he: was at the land office on December 20th, but. left in the afternoon, : _ 


‘s that. on Sunday the Ast, he was on the land in question and blazed the | 


i northern line thereof. between lots 1 and 9, but made no acts of settle- - _ 


ment, as he did not think. that acts of settlement made. on Sunday a 


would be valid, Sometime between 12 and 1 o'clock A.M.,of Monday, 
one “December 22, 1890, he went upon the land where he eouimencad tomake. 
eo. os RIe settlement, and where he was found by other parties seeking homes  —s_— 


oe ety A.M. | His acts of settlement were followed up by actual residence - 


of himself and. family, they being upon the land at the date of the e 
hearing before the local officers. In going upon the land he put up -. -. 
ce ss notices of his claim, one.of them belng placed at the corners of the es 
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four townships formed at the south west corner of section 31, and the. 


.. other some twenty rods north of the corner where the road entered the 


section. This would make both of the two notices in lot 4. Lots 4,3 
and 5 are in the SW. 4 and lots 2 and 6-are in the NW. $of section 31. He 
built his house about forty rods from the corner of the four townships, 
_ -where he put up his first notice. The evidence further shows that the — 
contestant was under the impression that he had settled on lot 6 but — 
admits under cross- examination that he had not, but was on lot 4. 


It is also in evidence that there was a large number of applicants in 


line at the land. office when they were opened on December 20, 1890, 
and that Cornelia Mohr went into the line.of applicants on Deconber 
19,1890, and that she was in line on December 20, 1890, with her appli- 
| cation 3 file upon the land in controversy at 9 AL M. ian the office 


. was opened for filing. She remained in line during the day but was 


unable to file owing to the inability of the local officers to attend to 
those who were ahead of her. December 21st was Sunday and the 
office was closed. On Monday morning the 22nd, upon her statement 
that she only wanted this particular tract, and that in the event that 
it was already filed upon, she would offer no other applications, those . 
in front gave way to her and she then filed, being the first filer that 
morning. A few days thereafter she went upon the land and com- 
menced residing thereon, and has built a house about forty rods from the 
house of. the contestant, and her improvements, as shown by the testi- 
mony, equal, if not surpass those of Connors. : 
In considering the first question raised by the appeal iti is , discovered ; 
to be one heretofore not passed upon by this Department. 
In Johnson v. Crawford, 15 L. D., page 302, the syllabus 1 is as follows: 
The word day as em ployed i in section 3 act of. June 20, 1890, opening to settlement 
and entry certain reservoir lands, is not restricted to the “ business day ” recognized ° 
in the practice of the local office; but contemplates the calendar day of twenty four 
hours; and a settlement on said lands, made after the beginning of said day and “ 
prior to the entry of another on'the same day defeats the right of such entryman. 
‘Phe facts in that case were as follows: Crawford made homestead 
_ entry at 3 o’clock in the afternoon of December the 20th and Johnson 
settled on the land shortly after 12 o’clock in the morning of the same — 
day, and whilst the settlement there was made before the opening of 
the land office still the purpose of the decision seems to be to give the 
settler the superior right where the settement, as a matter of fact, was, 
initiated prior to the filing of the entry at the local office. It is there: | 
fore held that where asettlement is initiated prior to the hour at which 
_ entry is made, that.the entry will be canceled even though the entry- 


man was present at the land office seeking to make entry for the par- . : 


ticular tract in controversy before the settlement was made. If there 

was no other question now at bar it would follow. that the decision 
appealed from would be affirmed, but it-is maintained by. counsel for 
the appellant that as the settlement ot Connors is in the SW. + of see- 
- tion 31, and cannot embrace lots 2 and 6 in the NW. 4 of the same Sec: 
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= 7 ‘tion, Upon’ this pone ‘the’ evidence shows. that. Connors’ house! is ae : | : 
‘Jot 4 and that the two notices he put up are also onthe same lot: That. aa 


. dg the evidences of his claim are confined to the southwest quarter. It 


is true that on Sunday, Deceniber 21st, he went upon the land and 
: : a _ blazed the line between lots 1 and 2 possibly also-the northern boundary ene 
of lot 6, the evidence not. being clear aso whether he blazed the entire. 
line or only between lots 1 and 2. However that may be, there is noth- ”. 

o are ing in the testimony to- ‘show to. what extent the. blazing was done, or a 
= whether it was sufficient: to put one on. notice. . In addition. to thisit — 


a is well to be borne in mind that this blazing was not done with the intent 


ae OL: initiating settlement and acts: of settlement must go hand-in hand 
ea. 2 with the intent to make an. immediate sgegor egation. of the land for: the ae 
| - purposes: of a home. ‘The blazing was done by the contestant for the 
purpose of identifying the northern. boundary of the claim he intended - 


to settle upon on the next day. Such being the facts, the case of 


-- Staples 2, Richardson, 16 L. D., 248, is in point where it was held that 
“the notice given by. settlement oa improvement extends only to the 
| technical quar ter section upon which they. are situated. ae ae 


It is therefore held. that, as the burden of proof rests. upon the mast 
testant to prove all facts material: to the success of his. CAUSE, and ashe 


has failed to show a sufficiency of notice Upolu the Nw. = of section dl, 
he will be restricted to the SW. 4 of section 31. 


The entry of Mohr will be bhicaled as to lots: 3, 4 nas 5 and will 


remain intact as to lots 2and 6in the northwest quarter of nae: section, 


and your office decision is: accordingly. modified. 
ce OAL LAND=ENTRY—ALIEN ATION, 


DuRaNco AND . AND Coan Company. 


ok ‘pal. land ~~ ‘allowed. in idocaaneel with oxistidig’ vorulatios that dia not 


‘requiré affirmative proof as to the location of the laud with zesneot to oompleted _ 
railroads, should not. be canceled for the want of such proof. - | 


| Te sale ofa coal land claim. after the actual execution of the final proof, ‘bat prior oe 


to its filing and the payment of the purchase money, does not. necessarily war- —_ 
rant the conclusion that the ontry was anes for the use and benefit of another. - 


| 8 Seor oratary Smith to the Commissioner of the General Land Ofc, 2 Aprit By 


eS ‘It appears s byt the record that i sin iG. ‘Bowman and. J ohn LR. fitobexi, ze . 
ee he, on February 24, 1880, filed. their declaratory statement for. the NW. 4. 


‘and the NE. of section 33, township 13 S., range 86 W., of the Gun- 


tok ~-nison land district, ‘Colorado, and that, thereafter, on August 16,1880, : 


“0 they made actual coal entry No. 5, Leadville. series, by filing the cor: 


ons - roborated affidavit prescribed. by the regulations of the. oes, 


Final oe and certificate | were issued on. n August J 16, 1880. 
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| rive July 16, 1892, the entry was canceled by your office letter to the 
register and receiver, because of failure of the claimants to comply 
with the requirements of paragraphs 13 and 35 of pepe nee neee: 
lations issued July 31, 1882 (1 L. D.; 687).. 

On October 22, 1892, the Darango Land and Coal Company, alleging 
itself the owner, ‘by purchase. in good faith of the lands in question, : 
filed their application in the local office for a re-instatement of the 
‘entry, on the ground of want of notice of the order of cancellation, 
_ the company having been apprised of the order for the. first ae on 
August 13, 1892. 

The case is before me on appeal from the decision of your r office piruie 
ing this application. . 

._ In making the entry the claimants pice and acted under the 
rules and regulations of the General Land Office of date the 15th of 
‘April, 1880, and it appears that there was. a strict compliance with the: 
terms of that circular, which does not require affirmative proof of the 

location of the land with respect to completed railroads. It is a legit-— 
imate presumption that the register, who issued his certificate, and the 
receiver, who received the money at the minimum price of ten dollars © 
an acre and issued his final receipt therefor, had evidence before them _ 
showing the location of the land to be more than fifteen miles from any 
completed railroad, or else had personal knowledge of that fact. 

_ It must be held, therefore, that the eed was improperly dat aias 
for want of such proof. 

The decision appealed from, however, is aineea upon. another ground, | 
and, proceeding now to consider this, i find the following expressions 
contained therein: 3 

- On August 10, 1880, six days re to ‘entry, they deeded the land to which ies - 
had not acquired any vested rights, to William A. Bell, trustee. It further appears 
‘that said Bell was trustee for said Pane: Land as Coal Company, who subse- 
quently acquired title from Bell. | 
It would thus appear that at the time of entry, aia claimants had no right to. 
make the entry in their own names, and the fact that their names do appear in the 
entry, convinces me that they did not make the entry for their own use and benefit, 
pe for the use and benefit of said company, the grantee of Bell. | : 

The regulations require that the entry shall be made “for the use 
and benefit” of the claimant, “and not directly or indirectly for the 
use and benefit. of any other party,” and the question presented for 
determination is whether or not, under this rue ement, the entry of 
Bowman and Stearns is valid. 3 
_ Their final proof pursues, substantially, the form. seeeiiNed by this : 
Department, the affidavits having, been sworn to on August 10, 1880; 

but it appearing from ex. parte affidavits and record evidence that the 
proof was not filed in. the local office until August 16, 1880, and that 
the sale by the claimants to Bell was made on Aig 10, 1880, after 
the execution of the final proof, but six days before the filing of the 
proof with the register and receiver, the payment of the price of the : 
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ee “Jana, oa thei issuance sof the certificate, and the: receipt therefor, your = 
__ office decision found, in effect, that the premature sale to Bell was con-°* 
ee elusive that. oe and Stearns “did not make the entry for their 
own use and benefit, but for the use and benefit” of the ‘Durango: Coal sd 
Se and Land Company. oan 
ee Se The regulations of the General Land Office issced: ‘ander: a ae ie 
a i land law, rule 37, provides: “Assignments of the right. to. purchase — > 
ae will be recognized when properly executed.” This refers, of cour se, to A e 
"the inchoate. right acquired by virtue of the fact of. settlement. and | Rae: 
on _ improvement, and of the filing of the declaratory statement; neverthe- 
less, there'is here:a distinct recognition of the right to sell, before final 
 eertifieate, a right allowed under no other form of pre-emption filing or 
entry, and which would seem to negative the suggestion that asale at 
any stage of the entry is conclusive evidence of an intention to perpe- 
Peet Ni ate a fr aud upon the government. The precise question. has never — s 
© been ad judicated i in express terms by this Departinent, but the reported os. 
eases are not without value as indicatin g the policy of the Bevernment 4, 
_ in thts class of entries. . 
—.- In MeGillicuddy et al. ». Tompkins et al., J4 L. D. 633, the evidence,” ee 
“at the hearing, showed that the claimants had, after. declsir atory state. 
ment, but before final proof, entered into an agreement by the terms of 
- which they were bound, after patent, to transfer the land, ora certain — 
2G interest therein, to another person who had exhausted. this right under = 
~* the coal land law. Since the law authorizes “only one entry by the 
game person or association of persons,” it was held that “ to allow. the oe 
-.. pending application would, therefore, be in substance to authorize an ae. 
aa entry i in contravention of sada statutory provision.” oP 
In the case of Conner ». Terry, 15 L. D., 310, it is said: te The deélar: renee 
coer ee statement of Terry was rejected ecause the testimony satisfied. ee 
the local officers and. yourself that he filed it in the interest of others. 
The evidence upon this point is circumstantial, but points ‘strongly to a we 
Pee) S that conclusion,” and the Commissioner was sustained: | ne 


The facts of the later case of the Union Coal Company, uve i D. 


aes 351, are in. some respects similar to those of the one at bar. In that 

case the declaratory statement was. dated November 4 1882, and on. y it 
the same day the claimant, Solomon Rothschild, eotveyed ‘tall his” 
2 ay right, title and interest in said: land to the Union Pacific Railway. Com- 
pany, with: ‘authority to make purchase of said lands from the United =~ 
- States, in the name of the grantor herein,” etc. The final affidavit was 
ee made i « the usual form by Robert M. McDowell, the alleged agent Of 3° 
Fa 5 _ Rothschild,,on March 2, 1883, and. upon this showing, to wit, that 
“-.. Rothschild had sold his. terest in the land four months before entry 
was made in his name, and in his absence, it was held that « such 
“. entry was not made for his own use and benefit, but for the use and 


us 7 _ benefit of the Union Pacific Railway Company’ or its grantee, the > Union: oe 
a - Coal cape ae oh 


2 
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| The case under consideration ditters, however, from the. one last 
cited, and indeed from all the leading cases, in ‘that’ the sale was not 
imade until after the actual execution of the final proof before a notary 
public, when, as appears from the affidavits in the record, the parties» 
to the conveyance thought, in good faith, that the claimants had 
acquired vested rights in the land; and in all the cases, it seems, hear- 
ings were had and evidence taken upon the question as to phether or 
not the entries: were made “for the use and. benefit” of the entrymen. 
The question just stated, as I view it, is one of fact which can only 
- be concluded by testimony on the issue when raised. I find no author- 
ity, either statutory or jurisprudential, which warrants the holding 
that a sale by the claimant, under the erenanseAneee of the case at bar, - 


is conclusive evidence of fraud on his part. If hisrights were fixed aud 


vested, the inherent right of alienation had attached; if,on the other 
hand, hose rights were in suspension, and contingent, as I think they 
were, then the assignee took nothing by the purchase except by relation» 
back in the event of perfection of the entry; but the transaction, in 


the absence of an actual fraudulent intent, can not, in equity, be-held 


to have ariuihilated all rights adverse to he government. 


It appears that on July 26, 1892,-Charles ©. Gullett and tint De: 


Carlisle filed in the land ofice at Gunnison, Colorado, their declaratory — 
statement alleging possession and settlement on the same land, on 
July 25, 1892, and on July 18, 1893, they tendered the final proof aaa | 
purchase price of the land, Wilich were rejected by the register and | 
receiver because of the present pending proceedings. On appeal by 


_. Gullett and Carlisle to your office from this action of the local office, 


the papers were transmitted to this Department, by your office letter 
(“ON”) of February 1, 1894, to be considered in connection with the 
: present case. | | 

In view of the intervention, in this manner, ‘of an. ipa dives se. 
interest, and of the fact that there has been no contradictory hearing 
below upon the real. question at issue, I thin, the case should be 
_remanded for that purpose. 

The decision appealed from is therefore set aside, and you will dir ect | 
a hearing before the register and receiver as to whether or not Bowman _ 
and Stearus made the entry for their own use and benefit. aa 

_ The papers transmitted with your oftice letter of February 1, 1894, in 
the matter of the appeal of Gullett and Carlisle, are herewith returned. 
_for appropriate action thereon, as also the papers tr ansinitted with is 
office letter of December 24, 1892. | 
14469—voL 18——25 








_ PATENT—PROCEEDINGS TO VACATE-PRIVATE, CLAIM. 


_ MISston OF San FERNANDO. 


- is On Buplieuon ane for suit to set asifie a patent issued for a piivate ‘lain all mae oan: 
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ters that under the issues could have been, or should have. been determined by - 
_the board of land commissioners will be pr esumed to have been adjudicated bye ae 


; gaid board. 


ee 5 is The Department will decline ¢ to advise suit for the vacation of ay Patent desea on e Ce 


private claim,. where it.appears that in the proceedings before the board of land: es 


commissioners the government: had due opportunity to present, all the alleged 


a _ defects in the grant, where no direct charge of fraud on the part of the grantee. : a 
. . as against the government is made, and where the patent has been peas, - 


| ean many years vant the rights of third parties have inter vened. 


_ Seorotary Smith to Ue Ation mney Gener ail, April 14, 1894, 





‘T bee to acinomae réeoipt of your letter of May: 19, 1893, peneiosing sf 


— petition presented. to you for the institution of a suit. to. secure the. See 


gee eancellation of the patent heretofore issued for the San Fernando pri- 


vate Jand orant in California, and other papers rélating to the same ee 


a subject. The petition and papers ‘vere referred to the ss sonarearg of _— 


a the General Land Office for examination and report. — — | a 
we From the report of that officer, under date of J une 5, 1893, a vopy of: ns 
: which is herewith sent, it appears that a previous. application tothe 
“ game effect. was presented to. the Commissioner of the General Land 











Office by the same parties, which was forwarded here with a report. 
“thereon by that officer, a copy of which is also sent you. | Upon consid. | 


eration of that report this Department, on June 10, 1892,: declined to 


oe : recommend the institution of suit to secure cancellation. of the patent — 


ag pray red. A copy of the letter to the Commissioner. to ‘that effect, is” 7 - 

oe also enclosed. - : | oa 
. After a sarefal: reconsideration of the matter T: Tiinigtit well oo it. ee 
= without: discussion, stating my concurrence in the views: heretofore _ 


ee expressed, ‘1n the cominunications referred to, by the Commissioner of 
"the General Land Officé-and this Department. But as you. request a 
oo all statement. of my views on the questions involved in the case, and oe 
es _also upon the policy of attacking this and other Mexican grants: in 


se California, Iwill proceed to comply with your request: as hriefly a as. may : 
2 be consistent with a discussion of the subject. of te ve e 
This. grant was made June 17, 1846, by Pio Pico, the. then. constitn=- eos 


i dona governor of the Deparunent of Califor nia, by virtue of a decree - 
of the. Departmental Assembly of April 13, of that year,. directing him — 


: to. raise means for the purpose of maintains the. integrity. of that a 
:. ‘Department. The. cousideration was. $id, 000, anes ga p ereniee was one ~ ; 


2 Don. Eulogio Celis. | 


_ Pio. Pico testified before the. board of land commissioners, penelit 2: 
after mentioned, that the grant © was executed as stated, and that it. was iS 2 
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| mre under the authority of the -decree of the peaaeal Assem-_ 
bly and the special instructions of the Mexican Government, for the | 
purpose of raising funds to prepare. for defense against the attack: of 
~ the American army, and that the consideration was actually paid. The 
| grant was presented to the board of. land commissioners: of California, . 

‘organized under the act of March 3, 1851 (9 Stat., 631), to ascertain 
and settle private land claims in that eu and was duly confirmed: by 
that tribunal on J uly 3, 1855. 

An appeal was taken Dy. the United States ft om said decree of con- 
firmation, to the district court for the Southern district of California, 
but upon the statement of the Attorney-General that said “appeal will . 
not be prosecuted by the United.States,” the same was dismissed by 
the court on March 15, 1858, with leave to the contirmee to proceed, 
under the decree of the board of land commissioners, as a final decree. 
Survey of said grant was made in December, 1858, by United States 
Deputy Hancock. Without going into detailed statement of the facts, - 
suffice it to. say, that objectious to said survey having been made by. 
the United States district attorney, the United States district court, on . 


February 17, 1860, ordered the United States surveyor-general of Cal. me ce 


| ‘ifornia to report said survey into court. This, on April 2, 1861, was 


done, and, said district court, assuming jurisdiction under the act of 


June 14, 18 60 (12 Stat., 33), such proceedings were had thaton August . 
14, 1865, said court rendered a judg ment correcting and amending said 
survey, and in accordance therewith, and ,in conformity thereto, an 
amended survey was made, which was appr oved by said court a and car- 
ried into patent January 8, 1873. : : 
~The graut is attacked on the grounds (1 ) that. the ands were mis. - 


: - slonary lands, and were therefore not su bject of grant by a territorial 


governor; (2) that possession was not. given and was not to be taken « 
by Celis for eight months from date of the grant; (3) that the paper 
given by Pio Pico was a bold attempt to sell lands ata private sale, 
which. he bad no shadow of a legal right to do; and (4) that the amount 
of land granted—whether it exceeded eleven leagues. or not—is not. 
- given. Thé above, it is contended, appears on the face of the grant. 
It is further contended by those who are urging the institution of a 
suit (1) ‘that Pio Pico had no power whatever to make this pretended. 
erat; (2) that if he could have made any grant at all of Mission Jands, 
or of lands that weré not vacant, his authority was limited to eleven: 
‘square leagues; (3) that the board of land commissioners had no juris- | 
diction to give validity to a paper said to have been executed vy Pio: 
Pico by confirming it as a Mexican grant; (4) that the decree of con-. 


firmation executed by the board of land commissioners is void for : 
uncertainty; (5) that the survey did not confor m, and pretend to con- 


‘form, to the: decree of confirmation and was not authorized by it; (6). . 
that the decree, survey and patent can and ought to be set ere aya 


direct. proceeding for fraud, mistake and inadverteucy. And in ‘the’ 
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7 brief filed ae those contending for the bringing of this sinity dit is Seed 3 
that if the third proposition, above stated, should be ened unten: 

, | able, the other five | are seertainly sound, aud: far nish. ones grounds to ce 
3 ‘sustain their application. — 7 3 bees 
A discussion. of all the points énuiuerated. is not deeniad necessary j ih ee 
“this coumunication. ‘Suffice it to say that. all the defects alleged as 


20 appearing on the face. of the grant itself, as well as the first two of the 


Six propositions urged against the validity of. said grant, relate to. mat- 
ters in:the history o yf said. graut, prior to its confirmation, and were pre- 
sumably ineluded in the issues involved i in the investigation, and passed _ 
on by the board of land commissioner Ss in the conclusion expressed in 
its decree of coutir mation. All” matters that, under the issues, could 
have been, or should have been, adjudicated i in that.proceeding, are pre- 
sumed to have been adjudicated, (United States v. Throckmorton, 98 U. 
SS) The tribunal that render ed that decree was one of competent juris- 


oe diction, was created for that express purpose by the act above referred ~ 
to, and to the proceedings, in which said decree was rendered, the United « 


_ States was a party. Al appeal from said. deer ee to. the United States x 


district court for the southern district. of California was voluntarily 
= fe abandoned by the government, ‘and: upon. that. decree a Pages alae - 
made and patent issued thereon, as stated. 


It is urged that the action of tie United States idttict court fo the | 


-. southern district-of California, in approving the amended survey, was 
without authority of law, because without Jurisdiction, and that the 7 
ee issuance of: patent. thereon was based on a void act. “s 
- Kor the sake of this argument it will be admitted that on the dic. ee 
a a court amended said survey and ordered a new one, its power, os 
under the act of July 1, 1864 (13 Stat., 332), was. exhansted, and its — 
+ further action in approving sald Gute. was. without i. penal and. 
.. .of no binding force whatever. ae 


- - Under section 3 of the. act of 1864, supra, aid survey. should. ee 7 
been made under the direction and ‘super vision of the Commissioner of _ 


2 the General Land Office, and should. have been approved or rejected by 


‘him, whereas in this case that officer seems to have. acted under the 
decree of. said court ¢ as a a clerical officer merely, in the. issuance of said 
patent. | sz | 
But. suppose tine patent should We set aside bees of he want of 
jurisdiction in the court that. ordered and. ‘approved the survey on 
which it is based, it would bring the government back to that point 


-. in the proceedings where the judgment. of the ‘district. court: was. ren. 
_ dered with reference to said survey, which, under the act. of 1864, 


supra, was clearly. within its jurisdiction. A new survey, in accord. 
- ance with said decree, under the direction of. the. Commissioner of the 
~~ General Land Office, would then. be in ‘order, which, -when-returned to 


~ oe - that officer; would be subject to objections: from. all parties. interested. — | 
Pe. i that. would not: affect the anew of. the grant nor r the decree of te 


: i 
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confirmation rendered by the board of land commissioners. ‘Back of 
that decree the government, in my judgment cannot go (authorities are 
numerous on this point), and a resurvey, in- accordance with the decree. 
of the district court, uuder the control and supervision of the Commis- | 
sioner of the General Land Office, would be of no substantial advantage 
to those who are seeking to establish the invalidity of the grant. 

“But there is another view of this case which presents itself. An 
examination of the abstract of. title to said grant reveals the fact that 


_. these lands have passed by various mesne conveyances into other hands 


than those of the original grantee; that most, if not all, of it is owned. 
by a cor poration engaged in agriculture, aud that this poll has been 
_ outstanding for tweuty years. Whatever the equities in this case may 

be, they are stale. In the case of the San Jacinto Tin Co. el Sawyer | 
p. 639), the court says: | 


“Although. on grounds of public policy, statutes of limitation do not run aoninet the | 
United States, and laches cannot be imputed to them; yet the facility with which 
the truth could originally be shown by them; the changed condition of the parties, 
and of the property, by the lapse of time; the difficulty from this cause, of meeting 
_ the objections which might, perhaps, at ile time have been readily explained; and 
the acquisition of interests by third parties upon faith of the decree, are elements 
which will always be considered by the court in determining whether it would be 
equitable to grant the relief prayed. All the attendant circumstances of each case 
will be weighed, thatno wrong be done to the citizen, though the government be the 

suitor against him. 
‘The suit proposed, if brought, could only. be brought « on the grounds | 
of fraud or mistake, aud then only | | | 
when the goverument has such an interest in the remedy sought by reason of its 
interest in the land, or the fraud has been practiced on the government and operates — 
to its -prej udice, or it is under obligation to some individual to make his title good 
by setting aside. the fraudulent patent, or the duty to the public requires such 
"action. | (United States ». San Jacinto Tin Co., 125 U. S., ey eae States v. 
Beebe, 127 U. S., 338.) | 2 
If the action is based on fraud, it must be fraud that is extrinsic or 


: "collateral to the matter, tried in fli6 proceedings before the Board of 


Land Commissioners, ia not fraud which was in issue at that trial. 
(United States v. Thockmorton, 98 U.S., 61), and the fraud must be’ 
shown to have operated to the prej judice of the government, as stated 
| above. | 
There is no showing in the application under consideration, thus far - 
observed, that the government had no opportunity, or was ba any act 


of the grantee or confirmee deprived of the opportunity, in the proceed- ~— 


ings before the board of land commissioners, of presenting to that tri- 

bunal all the alleged defects in said grant, and no direct cliarge of fraud 

on the part of the grantee or confirmee, by which the interests of the . 
government were prejudiced, and said confirmatory decree obtained, | 
has-been discovered; and haviig had its opportunity or day in court, 
it. would appear that under the rule laid down by the authorities, it is | 
now too late for the. governinent to urge any. matter that was involved 
in the SOnMESNCEY a referred to. 








Tbs is 5 nbged by Mr. Garland, tha attorney for the petitioners, thts 5 - 


ts this y grant aside or. out: of the way, the land covered by it is the property of the United re: 
States, and these private parties who may have settled upon-any part of it, must get. 
their rights thereto, if they do. at all, from. the United. States, and therefore. this... 
ve “application comes. directly within: the. role, as to the duty. of. the United States in -asee 


pel cases, laid down i in United States U. . Beebe, 127 U. §., 3838.” 


- Granted. that this: statement. is true, there are ae ooneiderations: a. 
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| that should be entertained in such cases. The government has by the 


ie oa most solemn. instrument by. which that act. could be evidenced. parted a 
- with its interest in the land ‘in question. ‘Since: then: others, charged 
by law wi ith a knowledge. of the rights of. the grant claimants in the © 


premises, have settled within the. limits of the grant, and the govern. 


title of any settler good by setting aside this patent. . Itis urged that 
its duty. to the public requires the. government to bring this action. 
The pr eservation of our rapidly diminishing public domain for occupa- 
tion. by actual settlers is a sacred duty, but the fact should. not be lost 
sight of that the maintainance of our treaty. obligations, and of the 


stability of land titles, and the pr otection. of the interests of bona fide 


purchasers involved because of the faith reposed in the. government’s 


patent, devolves a duty of. equal sacredness. upon. the government, and 


it is difficult to imagine a case where the former duty: would become so 


urgent as to cause it to ignore or disregar ad the latter; evidently such | 


as condition does not exist: in this case. | ie 
The force of a patent issned in “such a case. is stated 1 in Beard V- 
Federy, 3. Wall., 478, “as follows: Seg wean E ae 


A patent of the Uvitted States uae: upon a ‘confimmation, ‘Of e a “alate: to iand by 


- virtue of a rizht or title devived. from Spain or Mexico: is to be regarded in two. 

| aspects,—as a deed of the’ Unitel States, aul as record of the actiou of the rovern- ae 
ment upon. ‘the title of the claimant as it existed upon the acquisition of California. 
“AS a deed. its operation - is that of a quitclaim, or vather. of a colveyance | of. such 
“interest as the United States possessed in the land, and it takes effect by. relation ‘at... 
_. the time when proceedings were instituted by. the filing of the petition before the 
“board of land commissioners. As a record of the government it is evidence that. ae 


ment is now asked to caucel the patent it has issued, in order that these 
-. settlers may obtain title to the land. There is no statement that the 
= - government has issued patents to any of. these settlers, or that it has #, 

. taken any steps by reason of. which it 1S under obligations to make the 


: the claim asser ted was valid under the laws of Mexico, and it was entitled to Trecog- | ae 


; : nition aud. protection by the stipulations of the treaty ; ‘ and might have been. located - , 
_ under the former goverument, and is correctly located now so. as to embrace the ey 
- premises as they are: survey ed and: described, . As against: the government and the ~ 


= parties: claiming under one} government, ‘this record, so long. a8 it. remains s unvacated, any 


is conclusive. | 


- See also Modis.» Vv. Senha 427 Uv. 8. 10. 


Again, it is a well known Pile of law that equity: will not raietiare to Pe 

- give relief, where au adequate remedy is. provided. by law. Such a a 
remedy was afforded by appeal from the decree of the Board of Land’. 
os Commissioners ; this was voluntarily abandoned. ‘by: the. government, toot 
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and the grant. Claimants divected to proceed: as aude: a ‘final, decree. 
Again, an available legal remedy was at hand by appeal from the acy erse 
ruling. of the court ou the government’s exceptions to said survey. None 
‘was taken. If thernle mentioned applies to the government as to indi- 
vidual. litigants, it could not maintain the action urged in a court of 


equity, because of its failure to avail itself of the acca remedies cae ~~ 


hand. 

~ As stated, this grant was loomed in 1855, - Was sur saved in 1858, 
_ which survey was amended after the act of June 14, 1860, and when 
“approved was carried into patent in 1873. Eighteen years elapsed — 

between confirmation and patent. Surely, ample time. was allowed for. 

the presentation of objections to the survey and proceedings. ET any 

were presented, they were deemed of uo force, as the survey was 
-approved as amended and passed to patent.. | | 
_ Notwithstanding the objections urged to said survey, I am-of the 
opinion, in the light of the authorities mentioned, and the United 
States v, Hancock case (133 U. S., 193), that the obligations of the gov- 

ernment to any individual, its daty to the pubiic, or its interest in this 
- matter, is not such as would warrant the bringing of an action to can- 
cel this patent, or that would enable the government to maintain itself 
in a court of equity on the facts presented. 

In regard to the policy that should be pursued by the porceuents in 
attacking this aid. other Mexican grants in California, I have to say 
that I do not believe that any general policy in that respect could be 
formulated. The government will of necessity have to.be controlled 
by the facts involved in each case, keeping in mind the injunction of 
the supreme court in the Maxwell Land Grant case, 121 U. S., 325,—.— 
that when in a court of equity it is proposed to set aside, to annul, or to correct a 
written instrament for fraud or, mistake in the execution of the instrument itself, 
the testimony on which this is done inust be clear, unequivocal, and convincing and — 
that it cannot be. done upon a bare preponderance of evidence, which leaves the i issue 
in doubt. . 

- Besides, a due ere for Fie sacredness of our treaty obligations 
‘should’ nmone caution before proceeding to take steps to cancel SO 
: solemn ald instrument as a patent of the sovernment. a ay 


OKLAHOMA TOWN LOTS—SECTION 4, ACT OF MAY 14, 1890. 


INsYRUCTIONS. 


Si eéretar, y Smith to the Combaissionds of the General Land Office, Apr ul - 
18, 1894. 3 


eA am in receipt of your letter of March 19, 1894. reporting the sale of 
unclaimed ' lots in certain. towns in Oklahoma Territory disposed of 
under. the fourth section of the act ‘of May 14, 1890 (26 Stat., 109),. 
. which PF ovides “that all lots not disposed of aS hereinbefore provided | 
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2 for shall be old. ander the ‘ditection of the Seer etary of the Interior’ for 
‘the benefit of the municipal government of any sach town.’ ”. ee Sp 
These lots were disposed of in accordance with depar tmental cir ala 2 a 
| of March 31, 1893, 16 L. D.,; 341, and your letter shows the net proceeds 
of such sale mela by the townsite board and Lreqnents special instructions - 
zi as to the proper disposition of the same. | 
| As these lots are, under the statute, ti be disposed of for the benefit 
of the municipal government, you will direct. the. townsite trustees to. 
turn over the net: proceeds i in each instance, to the proper officer.of the 
town, whose receipt shall be taken for the’same and forwarded to your 
office with their final report: in the matter of the disposal of the lots in - 
each town mune: under the provisions. of pale? act of ei i, 1890. 


“RAILROAD LANDS—CON FLICTING SELTLEMENT CLAIMS. 
| DAVIDSON. wv. GULINAS BT AL. | 


on he: aust at conflicting serulement elite for Tends aeblored is the forfeiture 
act of March 2, 1889, acts of settlement. performed before such restoration sa ¥ 
be pr oper ly con sidered i in determining equitable prior ities. 


me ‘Secr etary Smith to: the Cine of the Gener al Land - Ofce, April oe 
re Ci Oe: 0 ea en 1G ITOIES oe ge, ge AOD B. Gy. a 


eo “The land i in » controversy herein is the 8.4 of the SE. 4 and: the S.4 oe 
lc. Of the Sw. 4 of See. Dial, 45 N,, R. 37. W.,: penance ‘land district, : et 
Michigan. | me Se 
a ‘This land was. formerly ape within the limits of site Marquette, | 
| ‘Houghton and Ontonagon railroad er ‘ant, but was forfeited by the act 
of March 2 , 1889 (25 Stat., , 1008); on Novembet 12, 1887, the. plaintiff, — 
George: adeor offered. thonieatead application for the afor esaid laud, 
ua - which aplication Was, rejected, and ou appeal to your office, the action 
- of the local officers j 1D Paeeene said application y was approved E Febra- 
ary 13,1890. | — tee , 
_ On April 30, 1888, the defendants, Alte ed Naidon sud Saini Gelinas, 
filed applications to enter—Nadon the SE. 4 and Gelinas the SW. 4 of 
said See. 31, which applications were rejected: both | par ties appealed 
from the action of the local officers, and on. bs Nebraary, 15, 1890, wee 
office approved such action. So 
oe September 1, 1890, under. instructions ‘of your office; the land j Im con- 
_. “troversy, with Ofhar. tracts, W Fas declared. open. to entry, whereupon a 
| hearing was ordered, the thr ee, parties having on. pee al 1889, renewed 
their respective applications: to enter. — | oe 
It. will be observed. that the controversy is Gores Davidson and 3 
| Nadon, as to the 8. $ of the SE. $ and between Davidson and Gelinas - 
as to the S. $ of the SW. $y: there saab 110 conflict as to the N. 4 of — - 
A these quarter sections. 2 


aS Eye 
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“The heari ing was had December 12, 1890, and on October 5, 1891, the 
local officers awarded the preference Pent to enter the whole of said 
‘SE. 4 to Nadon, and the entire SW. 4 to Gelinas, and rej jected theappli- 


cation. of. Davidson to enter the 8. 5 of both quarter sections. David-. — 


son appealed, and your office affirmed the finding of the local’ officers. 

‘Davidson in due course appealed, and the case is before the Depar e 
ment on his complaint substantially that ‘your oflice erred in | 1ts conclu- 
sions. 

‘The material facts, as developed by a testimony. are in substance as 
follows: 

It appears that Davidson first werit upon Ate S. 7 of the Sw. 4 4 and | 
the S. $ of the SE. 4 of said section 31, 0n November 15, 1887, three 
days after he had filed his first application to enter the land. —— 

He states that he blazed a tree at the south-west corner of the sec- 
tion, one also at the south-east corner of the section, and on these trees | 
; wrote his name and a statement that he had “filed” on November 12, 
1887. That he remained there two days and nights, doing a little clear. 

_ ing, and sleeping in a brush camp. | 
. About December 20, 1887, he let a contract to have a shanty built, ; 
on the tract, and Touried to Lower Michigan. + 

He came back to the tract on May 3, 1888, remained until the follow- 
ing October, when he again left: the jane but returned to it March 14, 
1889, ‘and. remained: wutil May 20, following. He left it again on the 


- date last named and remained away until October, 1889, at which time 


he returned to the tract, and brought his family with him, and he and | 
his family maintained a continuous residence on the Jand from that 


time until the date of the hearing in December, 1890; wp to which time — aa 


he had made impr ovements on the land valued at 8350. 

From the testimony. subinitted by the detendant Gelinas, it popears 
- that he first went upon the SW. 4 of said Sec. 31 on Aprif 1, 1888, and 
that at that time he found on fie extreme south-west corner of said 

tract the body of Davidson’s house. He, as Davidson did, made fre- 
quent trips away from the land for various puvposes. -At the date of 
the hearing his improvements were valued at $150. =; 

Gelinas in behalf of defendant Nadon testified that the tivo together 
put upon the NH. 4 of the SE. 4 of Sec. 31 a house for Nadon in March 
and April, 1888.. Nadu also ade frequent. trips away from the land. 
At the date of the hearing he was living on the same, and had been so 
living continuously ane any, 1, 1590, a his i aur ovements are valued 
at $160. - 
It is in.evidence that he frequent and piolonedd sips of ai che | 
_ parties in interest away from the land claimed by them, was either for 

_ the purpose of securing work for coy support, or on account of sick- 
ness.. 

It also.¢ appears. that when Gelinas. and Nadon presented their respec: 
tive: applications to. enter the specified tracts on April 30, 1888, they 


u 





| ae ‘Guid Sec. 7) a | . ee 
Under the foregoing statement of facts: which i isin nb ief ef substantially: ae 


cae Fe the same as found by: your one le cannot coneur in the opinion pppented ae 


‘ “The act. of Mareh 2, 1889, (owira\ d doses not i in express terms. provide" coe 


Ree that prior settlers on ‘the lands forfeited by said act shall beawarded- 
ae - a’preference. right to: enter the same, and itis clear in the absence tf « te 2 
“an express statutory provision, that’ no- such legal right exists, and 

- such acts of settlement pr ‘otected. by) no legal authority are only. impor-- 


aoe tantin adjustin g conflicting equities, . Geer @. Farrington (4. D. 410). oe 
. . The acts of settlanent of the several parties in interest. herein, prior. 


; to. March 2, 1889, were meagre, but a careful study of the evidence ein’ | = 
~. the light of. subsequent events, forces the conviction. that they. were 
= made j in good faith, and it-follows in good couscience that. settlement 


a, o  righés acquired after the law authorized settlem ent, & should relate back 
to the initiatory acts. . | ) ee 
a _The evidence shows ‘iat Daivideon made the firsi acts, of poiblemente | 


ae ‘ on the land claimed by him, and: good reasons are shown why. he did : : - 
oe not. sooner ‘move: his family on the. land, and. the defendants Gelinas | om 
os. and, Nadon went on to the same Jand. with full notice of the. extent of |. 


one A his claim, and the evidence does not warraut the assumption that they ae : 
ee ne good faith believed that the tract had been abandoned. bein aes 
The judgment appealed fr om. is. reversed, and the ¢ case e remanded for: oe 2 


ae “proceedings o consistent with this 3 Opinion, 











ae % “DEPUTY UNITED STATES. SURVEYOR. —SECTION 452, R. Ss. 


“Muiier: v Comma. 


oe a deputy Unitea States. surveyor, awhile holding such: appointment, ‘ig “not qualia : es 


Le 7 to make uD entry of. public dand._ 


is nas Stora ys Smith to the Commissioner of the General Land Office, Apri 16, 7 = . 


eS “The land een in cia. appear is the SE. 4 of the sw. 4 of. ‘See. 32, ae, 
ae T. 13 N., B.9 E., Santa Fe, New Mexico. Territory, land. district. sae oes 
- The record ahome that ‘Sherrard Coleman filed. coal ‘declaratory ie 


statement on March 29, 1890, for the SW. 4 of said section township a 
and range, alleging possession. on and from February: 15,1890. Onthe. . 


same day Fr ederick Muller also. filed coal declaratory statement for the. 


- = SE: 4 of the SW. 4 of said: section: alleging: ‘possession on. and from : . : 
re March 26, 1890. On: May 3, following, Coleman applied. to purchase — a 
cae” gadd) land as coal land, inder: the act of Congress of: March 3, 1873.0 


Ss (17. Stat., 607), which’ was. suspended by the local office, and. ‘adverse 





: : 3 _ slannant Muller notified. He appeared, and filed his protest, when a = 
= ae was or ‘dered before the local officers. AS a result the register, oe 
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onee receiver decided: that as it appears from the evidence that ulema = 
was at the time of filing his declaratory statement a deputy United | 
States surveyor, it was unnecessary to review the testimony, as by rea- 


son of the fact that he held a *“ position in the surveyor- general’s office,” — ; 


he was disqualified from making the filing and purchase, under the cir- 
cular of September 15, 1890 (11 L. D., 348). Coleman appealed, and. 
your office, by letter of October 13, 1892, decided that Coleman was 
not under contract with the United States during the year 1890, and 
_ hence was not a ‘deputy United States surveyor at the date of his filing | 
and application to purchase; and upon the facts as disclosed by the. 
evidence, your office decided that Coleman had “the proterence right 
to purchase the land.” 
A motion tor review of this decision was filed, aud on consideration 
thereof your office, by letter of December 24, 1892, held— | 
A further examination of the records of this office islea that Febr uary 15, 1890, : 


and thereafter, Coleman was under contract with the Department for survey of cer-. 
tain public lands. ; ne at 


Upon. this question your office decided— 


That a deputy United States surveyor cannot be considered « an employee in the’ 
office of the Commissioner of the General Land Office as defined in the McMicken case. 


.. He is merely a contractor doing specific work, and on the completion thereof hiscon- 
nection with the government ceases. He is not an officer of the United States oe a 


in the sénse that ay deputy mineral surveyor is. 


The motion for review was overruled. 

Muller appealed, and, one of the questions raised by his appeal is, 
whether’ Coleman, Beinn deputy United States surveyor at the time © 
of his filing and application to purchase, is disqualified under the law 


. and rules of the Department fiom taking said land. 7 | 
Coleman admits in his testimony that he Was a ‘deputy United States. ae 


surveyor on March 29, 1890. 
The cireular of instructions of Sueadives 15, 1890, (supra reads as 
follows— _ . 


Section 452 of the Revised Statutes misetaae that— | 

‘“‘The officers, clerks. and employes in the General Land Office are prohibited from 
directly or indirectly pur chasing or becoming interested in the purchase of: any of 
the publie land; and any poten who violates this section shall forthwith be removed 
from his office.” * 

The Honorable Secretary of fie Tatoos in the case of Herbert MeMicken et al. (10 
L. D., 96), has decided that the disqualification to enter-public lands, contained in 
said section, extends to officers, clerks, and employes in any of the branches of the 
public service under the control and supervision of the Commissioner. of the General 


| Land Office in the. discharge of his duties relating to the survey aud sale of the 


| public lands. . . 
' In accordance with said fecha: all afieetl. distin: and bieniic seus in the offices of 
the surveyor-general, the local land offices, and the General Land Office, or any pere 
son, wherever located, employed under the supervision of the Commissioner of the 
General Land Office, are, during such employment, prohibited from entering or 
becoming: interested, directly or indirectly, in any of the public lands. of nue payer 
States. ‘ . . . 
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a the McMicken o case he entryman was an. ‘employe of the. surveyor. . ; | 


| -general’s” office. Under these. ‘decisions, and the instructions above 
. quoted, it is clear that an employe of the surveyor: -generals is within 
the inhibition. Now, the question is, whether a deputy surveyor IS an 3 


| _ employe, in the sense that would bring him within. the rule. 


-He-is appointed. by the: surveyor- -general, under § section 2 28 of of the | 
Revised Statutes, which reads as follows— at eee : 


‘Every surveyor-general shall eng age a. sufficient number of skillful sur veyors ag 


his deputies, to whom: he is. authorized to. administer the. necessary oaths upon their 


- appointments. He shall have authority to frame regulations for their direction, not 
inconsistent with law or the instructions of the General Land Office, and to remove 
them oe neglig ence or misconduct i in office. 


It is only deputy surveyors. who can secure ‘contracts from the SUr- 


an veyors- general for the survey of public lands. 


While these surveys are made under contract, ‘yet. r fink the sur- 
_ -veyor is an employe of the. surveyor- -general, within the: ‘spirit of the — 
~ law and. the rule above quoted. In the American and English Eney- | 

-clopedia of Law (vol , Pp. bis) is | found ‘this. legal definition of f 


- employess 


The term “employee” is. the cotceintive Of g einployer,” ” ana qather fone ase - 


either technically or in general use a restricted:meaning by. which - any particular = 


7 employment or service is indicated. The terms are as applicable to attorney and = * 
- ¢lient, physician and patient, as to master and servant, a farmer and. day- -laborer, . 


_ or a-master-mechanic and his workman. To employ is to engage or use another as 
an agent or substitute in transacting business or the performance of some service; oe 


ae it may be skilled labor, or the service of the scientist or professional man aswell 


ag service of unskilled manual labor, . omar oe t A. oe ne a Gar Co., pee - 


NY i ey 358. 


rate prosecution of hi is work the deputy‘ surveyor i is ety as oP 


the control and supervision of the surveyor- general; as a deputy he has» | 


a | ACCESS to the records in the office of the surveyor- general, and the com- _ : 


os : : pensation he receives comes from that officer. Lam of the opinion that. _ 
Coleman was disqualified. from taking any part. of the public land» 


while a deputy United States Buby OyOr, and hence his filing should be 

canceled. 3 - 

This: determination venders it unnecessary ios examine ie eestlibon y 
submitted, or pass upon tlie other questions. raised by the appeal. | 

Your judgment is. therefore reversed; Coleman’s filing: will be can- 

celled, and: Maller’s will be. allowed, subject to: a compliance with the 

law.  .° ee ee ae ee ee re ee ee ee 
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HOMESTEAD EN TRY—AMENDED SECTION 2289, Rh. Ss. 


Larren | v, Morn. 


A fraudulent ‘deed, porporting ‘ convey.a tract ‘from the homesteader to his son, | 
will not operate to relieve the entryman from the statutory disqualification’, 
* imposed. upon persons that own more than one hundred and‘sixty acres of land. 
Such disqualification also extends to:one who holds land under a contract of pur- 
chase though the payments thereunder have not been completed. 


Secretar, y Smith to the Commissioner of the General Land Office, Aprit : 
(J. A) (16 1894. (OL WB) 


I have cousidered the case of William Leitch ». Ole O. Moen on 
appeal by the latter from the decision of your office of July 13, 1892, 
holding for cancellation his entry of the SW. 4 of Sec. an T. 144. N,, 
R. 54 W. , Fargo land district, North Dakota. | 

The focarl shows that Moen made homestead entry of the sald tract 
August 1, 1891, subject to Leitch’s preference right of entry. , 

‘The land in controversy had been covered Py Moen’s ee entry, 
which Leitch had successfully contested. - 

August 24, 1891, before the expiration of his crater ence ent: alten 
applied to enter said land as a homestead. Whereupon a hearing was 
ordered, to determine the rights of the parties’ reer ey The local 
officers’ decided: in favor of Moen and held that I Leitch was not quali- 


fied because he was the proprietor of more than one hundred and Sixty : | 


acres of land. - Leitch appealed, and your office reversed their decision, 
held for cancellation Moen’s entry, and allowed Leitch’s application to 
enter the land. Moen appealed to the Department. 

The record shows that William Leitch in the year 1883, nade: pre- 
emption cash entry for the NE. 4 of Sec. 12, T. 144 N., R. 54 W. , for 
_ which he received a patent. April 15, 1890, the said Leitch toca his 

wife made a deed of this tract to Thomas Triton: their son. The-deed — 
is in evidence and isa deed of bargain and sale. In the premises it 
purports to grant a fee simple title. The consideration is love and 
affection and one dollar and other valuable considerations which are 
set out in the deed. In the. habendum an estate for life is reserved to. 
the said William Leitch and his wife. — 

The evidence shows that this deed was not recorded; that William 
Leitch and his wife resided on the land at the time of the execution of 
the deed and were still residing thereon at the time of the hearing. 


On the 22d of May, 1891, he mortgaged certain personal -property to 


Horton and Elken to secure the payment of a debt, and in the mort- 
gage is contained the following clause: 


For the purpose of obgaining the property for which this tote is given, 

cd Sls hereby certify that I own in myown name .. . . acres of land 
in NE. section 12, town 144 range 54, county of Steele,N.D., with . . ... acres 
improved, and the whole is worth $ _which-is not ineambewd by mortgage or 
otherwise, except $—— and I own and have on see land g¢—— worth of personal 
proper ty over and above all ence bien Dees. 








On the 29th of. Ootober,. 1891, ie * morigaged 4500. pushes, of ie ee 


_ to the Hillsboro National. Bank to secure a promissory note for $1021.00 
“In this morigage it is set out that this wheat is “now in my granary ae a 
 sitnated on the NE. } of section 13, township 144, range 54.” Thereis 
-also-in- evideuce a certificate, undet ‘seal, of the county. auditor of. the 


“oonnty of Steele, North ‘Dakota, that the. said NB. 4 of Sec. 12, T. 144 wt a, 


| ON, R, 54 Ww. ApDEATS: in the name of William Leite on the t bax. list i nae es 


of 1891. a i | 


The Pest ictive platine 4 in ‘the deed to” - Thomas Stench. ‘reserving a life oe: 
estate to himself and his wife, is clearly void.as repug nant to the grant: co 


- in the premises, - 38 Washburn on. Real Pr operty, 644... 


Buta careful consideration of the evidence has’ cpr yieede me -that os . 


‘the deed 1s fraudulent. ‘It bears. upon it the badges of fraud; it was. Mo Sas 
Me secret, if was not recorded; itis from a father to his son; the father = 
occupied and cultivated the land as befote; he mortgaged the wheat = 
crop; he held himself out to the world as the owner; he isso-described 


in the chattel mortgages to the: Hillsboro. National Bank. and to Horton ie - 
and Elken;. he paid the taxes. on it for: the year 1890, and. it stood in” eas 
_ his name on the tax books of the canty up | to the 20th of November, My. os 


1891. 


In J cine v, 5 shnson 40] D | 158) it i ig cand iander t no cir ceumer nes a a 


- Arnold (2-1. D., 96) it 18 said 


: : ae “will the Depar tment per mit itself knowingly to be made al instrument os : : 
-s — to. further the fraudulent designs. of an. individual. who is seeking to” 
acquire: ‘title to land to which. he has 1 no. 5 right.” a, And i in. Condon ae 


Under the law, y our office and this Deine tant are ‘char Bed with bie: eeooution 1 of ee 


the law relative to the distribution of the public land. among competent applicants, ae, 

a and this Department has alwa ys: maintained. the right to take such summary action - ve 
— i, as may be required to protect: the interests of the government, whenever such a Se 
Btate of facts is shown.as establishes conclusively. that an atomots is being made ue ‘i 
- os acquire title to public land i in fraud of the existing laws. 


_ See also Caldweil V.- Carden (4 L: ‘Dd, 306). 


ce For these reasons-I cannot concur with your r office 4 in the opinion that 7 oa 
ce * Leitch is not the proprietor of the land in question; within the e meaning: Ss 
of the act of March 3, 1891, (25 Stat., , 1095). oe a - 


a ee 


It is also.alleged that Leitch is holding ander: contract oe male the ee 


. > NE. 4 of See. 11, T. 144 N., ) B. be Ww. 7 containitig 0 one > hundred and fifty- , 
_ bs nine ‘acres of land.. : oie: 
It appears that he Baal paid a thes sui of $400 saider said ‘ eontrict, but a Sal 


all the deferred payments thereunder had not matured at the time of . ae 


the hearing: - Leitch has. attempted to prove that he has no beneficial” : 


~ interest in this contract, but that he is mer ely : a ‘tr ustee for his grandson, -. a! 


a whois an infant under twenty: one years. | ‘But evel if parol evidence 


was admissible to prove the trust against stran ger s to the instrument, it. eae 


ao appears that ina mortgage to the Alliance Hall Association of North 


_ Dakota,’ he certifies that he is: the owner of the N BE. i of Sec. 11,7. 144: “ 


CR. ‘54 Steele ey North Dakota—and i is his ninatippor! ted asian a? 
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; euiiciant to overcome the Seciuention in Ww tine hate befor e the contest 
was instituted? I think not.. The question then occurs is this suchan 


interest in land as would disqualify him under the act of Mar ch3 3; 1891, 


(26 Stat., 1095). 


liis hela in Boyce v. Burnett a6 L. D., 562) cnaceeneaee clase of - 


section 2260 of the Revised Statutes, which prohibits the right of pre- — 


emption to oue who is the proprietor of three hundred and twenty acres 


of land in any State or Territory, extends to one who holds land under 
a contract of purchase, though the payments thereunder have not been 


completed to the date of settlement on the pre-emption claim. . I think 


the same principle would apply to the pr ohibition in Ane act of March 
8, 1891, (26 Stat., 2289, p. 1098). 


Upon the whole case I hold that William Leitch had, at Ae time of 


his application to enter the land in controversy, such a proprietorship | - 


in more than one hundred and arety acres of land as disqualified him: 
under the homestead law. . 
The judgment of your office is mae the entry of Moen will be 


ee to stand and Leitch’s ppalcauon rejectod. 


is 
a 


OSAGE LANDS—DEFAULY. 
Mary A. FRIEND. 


A purchaser of Osage Indian lands in default as to final payment: may be permitted 


to make such payment when no declaration of forfeiture has been made, and ~ 


no adverse claim exists. 


| Se or etary Smith to the Goaienien of the General Lind ‘Office, Aprit 


(J.T. HL) cere | 16, 1894. = (OW. P.): 


Tam in pateine of your office letter of Roppieny Li, 1393, transmitting 
the appeal of Mary A. Friend from the decision of your office of Decem- 
ber 23, 1892, denying sher application to make payment for the SW. 4 
of Sec. 32, T. 30 S., R. 24 W., Garden City land district, Kansas. 


' The tract was eats of the Osage Indian trust and diminished reserve | 


lands in Kansas, and her. settlement and filing were made under the 
act of May 28, 1880, (21 Stat. , 143) the ee price being $1.25 per. 
acre, 

The claimant made her esate: statement June 1%, 1885, and | - 
final proof December 15, 1885. On the 31st of January, 1891, the’ 
claimant being in default in the payment of her last installment, thirty | 
days were allowed her for payment, in default of which the entry was 
to be cancelled and the land again offered. for sale. - She failed to make © 
payment within the time, and December 23, 1891, this entry was | 
included in a list submitted to the Secretary of the ineee as Cover-— 
ing lands to be offered for sale. The land was advertised to ne sold 
eae Dd, Gaia. but no bids were offered. 





"DECISIONS RELATING TO THE ‘PUBLIC LANDS. oe 














spe the day: fixed for the sale Mrs, Friend éaised: a dint for tne i 


: | amount due to be forwarded. by the Wichita National Bank. The clerk, gies 

ae of the bank by mistake made the draft payable to the receiverat Larned, 

~ The draft was received before the sale, but it was not accepted by the — _ 
register and receiver, Mrs. Friend was then telegr aphed. to send the _ 


: money to the bank at once. This telegr am, it seems, could not be deliv- 
J ered, owing to the banks being closed on that. day as a legal holiday, 
and it did not reach Mrs, Friend until the next day, when it was sup- 
posed to be too late to ‘prevent. the land. being sold. 2.0. 00. 

Mrs. Friend has shown her good. faith by making her. home upon the 
land since her settlement. thereon, by building a house, and by culti- 
vating a part. of the land and planting trees; her improvements, how- 
ever, are not of much value, being valued at $200 only. : 

She now applies. to be allowed ‘to. complete the payment for the tr act. 
- Your office decided that Mrs. Friend’s. application must be: denied, it 

not. being presented i in proper. form on September 5; 1892, the day of | 
sale. ‘Mrs. Friend has appealed to the Department. | | 


The second section of thé act of May 28, 1880 (at Stat, 143) un 


vides for the sale of Osage Indian lands ander the pre- emption laws. 7 


And upon payment of not less than’ ‘one-fourth the purchase price, shall be’ per- | 
- mitted toenter not exceeding one quarter section each, the balance to be paid in 
- three equal installments, with like penalties , liabilities ania restr ictions as to default : 
and. forfeiture, as provided in section one of this act: : 


“Section one provides: 


And if default be made by any settler in the payment of any portion or install- | 
~ ment at the time it becomes due under the foregoing provisions, his entire claim, — 


and any money he may have paid thereon, shall be forfeited, and the land shall. ee 


. after proper notice, be offered for sale according to the terms hereinafter prescribed, _ 
unless before the day fixed for such offering the whole amount of purchase money 


He . - shall be paid by said claimant, ‘So as to entitle him to receive his patent for the tract 7 
a ombrecne his claim, | , oe i 8 


And section three, that—. aon : ee | 

| AN lands upon which such. default has continued. for ninety days shall ie pinced 
. upon é a list, and the Secretary of the Interior shall cause the same to be duly pro- 
claimed for sale i in the manner prescribed for the offering. of the public lands, but not 
- exceeding one quarter section shall be sold. to. any one purchaser, at a price not less 
than the price fixed by law, but such lands, upon which such default shall be made, 
shall be offered for sale by advertisement of not less:than. thirty: days in two news~ 


papers in the proper land. districts respectively, and. unless the purchase price be -~ 


fully paid before the day named i in the notice, shall be sold for arate to the one et 
; bidder, at not less than the price fixed by law... °.: . a | 

In the case of Edward Uhlig (12 L. D. 1), Fades the pr ovisions in 
_. the act of May 15, 1888, (25 Stat., 150), ‘authorizing. the Secretary of. 


‘the Interior to extend the time of. Scie to purchasers of the lands 


of the Omaha Indians, which are similar to those in the act under con: 

| sideration, it was held that: a purchaser. of Omaha Indian lands, whose -_ 
_ claim was forfeited for non-payment, may be permitted, in the absence 
of ‘any adverse Tene to complete his payments 3 where it appears that 3 


~ 
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~ the hai made due tender of the necessary sums prior to the judgment | 
of forfeiture. , 
_ Subsequently, the Department, ina letter of instructions, ‘antag | 
‘October 23,:1893, (17 L. D., 490) addressed to your office, adopted the 
- rulings in the case of Edwar d Uhlig, (supra) and directed that, under 
the act of April 22, 1890, (25. Stat., 60) requiring purchasers of lands - 
‘in the Pawnee Reservation, to inake payment within two years, under 
the penalty of forfeiture in case of default, all persons in default who © 
had, prior to the date thereof, [the instructions] tendered payment, 
‘should be permitted, in the ahsetieo of a declaration of forfeiture, to — 

complete their purchases. | 


In the case at bar there has-been no judgment of forfeiture, aid there 
_ appear to be no rights but those of the claimant and the government, 


-and there is no reason why the tender of payment by Mis. Friend 
should not be accepted. 

The decision of your office is therefore reversed, aad the local esis 
are directed to accept the tender of the amount due for principal and 
inter est, in compliance with the- act of May 28, 1880. 7 | 


. WAGON BOLD GRANT—INDEMNITY SELECTION—TRANSFEREE. 
- KNox ». GRANDY. | 


A mere allegation of settlement, as set forth in a pre-emption declaratory statement 
filed after an order of withdrawal, is not sufficient to establish the fact of set- 


tlement so as to except the land covered unereDy. from the i ia of the wane a 


drawal, 
A wagon road indemnity walbouies, canceled on the relinquishment of tia: company, ; 
" may be reinstated, for the protection of a purchaser holding under a sale of 
the land made by the company prior to selection. | 


: Secretary Smith to the Commissioner of the General Land Office, April : 
2 (i Te) a: 16, 1894, a (BE. W.) © 


: - The asiondant in the case of R. F. Knox v. J ohn Grande, Roseburg 
land district, Oregon, has appealed to.the Department from your office 


decision of August 6, 1892, in which the decision of the local officers — | 


_is reversed and defendants entry held for cancellation. 


The land involved is the NW. 4 of the SE. 4, Sec. 15, T. 27 8, B. 13 | 


 W., in said land district, and is -within the indemnity limits of the 
- grant to the State of Oregon, to aid in the construction. ofa military 


wagon road from the navigable waters of Coos Bay to Roseburg, under 


_ the act of Congress of March 8, 1869 (15 Stat. , 340). | 
The letter of withdrawal ee said act was filed in the local office 
on the 13th of April; 1871, a selection of said. tract was made on 
June 12, 1874, 
| 14469—you 18——26. 


eee 09 






is The ods: Bay Wagon Road Company, he o banadiciaay < of thie. ee tof of rare 

Congress above mentioned, ‘sold. the land to ‘one.W G. Schofield gestae 
wotr. May 2, 1873.20 8... bi 

‘Plaintiff Knox. bought fron, t Sokonela one J andiyided half inter est on be 


May 23, 1873, and the remaining interest on the 11th of August, cia | 


ue after, and’ upon the title thus. acquired bases his claim. 


Defendant Gr andy made. homestead | entry. on the 24th. day of. Octo: | 
8 ber, 1888, and commuted the same to cash entry in 1889. . | 
In ee of his claim: defendant Grandy sets up that: ‘Schofield 
filed declaratory statement, upon the land. in controversy on the 15th 
‘day of April, 1872, alleging. settlement on April 7, 1871, and contends 
that this filing and settlement excludes the tr act 1 from the nee of 
. the grant. ae , . 
. The record disclocée t no. Cane that Schofield settled. upon theland 
= prior to the 13th of April, 1871, the date of the withdraw al, other than — 
~ the allegation to that effect, Contained in his: declaratory statement, 


ae and this has. been held by the Department. to. be insufficient to estab- ~ s 
lish settlement. ‘See Barr v. Northern Pacific RB. RB. Co, (7 L. D. , 235); Ove 


: a Northern Pacific. R. RB. Co. v. Beck (Gl L. D. 1 BBA) also same company ot 


a oo Kranich et al, (4 L. D. , 884). Pe ae 
eg ~The pre- emption of Schofield: Beis thus eliminated ‘from the case, — 
GEES ; farnishes no support’ to the claim of defendant. oes ane 
The previous history of-the case as disclosed by the (eed. shows tp 


So that your office in July, 1891, ordered a hearing between Grandy and 
the Coos Bay Wagon Road Company, to determine whether the tract 
es Was oceupied under the settlement laws at the time the rights of said 
company attached, Defendant Gr andy appeared. at the local officeon 
- the day set for the hearing thus ordered and filed.the relinquishment 


of said company to the land in controversy, after which your office, — 
~~ upon receipt of the papers in the case, canceled the claim of sand com- 
oes “Deny, and allowed Grandy’s homestead entry to remain. | MP 
ip haan ona to ee in November, 1891, coe, who then appeared for | 


he * was tie. owner of said land, 1, by pure einse fr om the. aid wagon road | 
company and that he was nit: a party to the former. litigation, and 
had no notice thereof, in. order that he e might have a an oppor ty to. 
make proof of his title. & 
_. Accordingly your office i in December, 1891, ed a hearing for the | 

purpose of determinin g whether the selection a of said ee should be» 


- Tei -instated. 


In pursuance 6 of oy onder, a ‘hidewing was shed before the local officers 


a resulting in a decision adverse to the claim of Knox, which decision, re 


- upon appeal, your office reversed, and the case is now r before the Depart: : 


oi - ment by appeal of defendant Gandy. age ae 
Now the. entry of Grandy, made in 1888, was” s luproverly allowed, bee ae 


| for the reason that the tract had been withdrawn under the act. of = 
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= Cong eress and had been. selected by the Coos Bay Wagon Road Com. 
pany for pur poses of indemnity. 
- The plaintiff Knox, it is true, had dikenased the te act In coumoreie | 
_before the date of selection, and he thereby acquired a perfect equity — 
in the same. It further appears that said tract was duly listed to the _ 
Coos Bay Wagon Road Company on June 12, 1874, when his claim _ 
‘ripened into a complete - legal title. In. the absence of any legal 
obstacle his. claim should be allowed. _ 

The selection of the Coos Bay Wagon Road Company. is “hereby 
re-instated in order that the same may inure to the benefit of plaintiff 
Knox, and your office decision holding defendant's entry for cancella- 
tion is affirmed. | : 


RAILROAD LANDS—FORFEITURE ACT OF MARCH 2, 1889. 
: KINNEY y, CYR ET AL, ae 


‘Section 3 of the for feiture act of March 2, 1889, gives -puperiority, in legal recogni- | 
.tion, to pre-emption or homestead claims, subsisting on May 1, 1888, and asserted | 
by actual occupation, over every euler kind of claim. —— _ 


“seevétans y Sinith to the Commission of the General Land Ofice, April = 
(J. 1. H.) | , .° 16, 1894, | (WL. FM.) 


The lands snyalved in this controversy form a part of an odd section 


within the common limits of the Marquette and State Line and the 


Ontonagon and State Line railroad grants, made to the State of Michi- 
gan by the act of June 3, 1856 (11 Stat., 21), and more particularly — 
- described as the E.4 of the NW, 4 and the E. 4 of the SW. + of section 
7, township 42 N., range 34 we of the land. district of BlaeaHcue, 


. Michigan. - , 
For convenience sik your statement of the attitude. of the case, 


_ which appears to be full and correct, is adopted, as follows: 


June 13, 1856, all the public lands supposed to be within the limits of said con- 
templated roads were withdrawn from market. 

Under authority of a. joint resolution of Congress, approved July 5, 1862 ae Stat., 
620), the route of the Marquette and State Line road was relocated, and the gpov- 
ernor of. Michigan subsequently relinquished all the odd. sections along the origi- 
nally located line of said I Marquette and State Liue Company, from Marquette and 
Brule River, including the lands in the common limits, to the United States. 

The governor of Michigan, also, at the request of the. Commissioner of the Gen- | 
eral Land Office, afterwards relinquished to the United States the lands from Onto- 
nagon tothe common limits above referred to, and on May 29, 1873, the Acting | 
‘Commissioner of this office ordered a restoration to market of all lands within the 


_- lintits of the Marquette and State Lire Company, and of the Ontonagon and State | 


Line Company, in accordance with said relinquishment, but said order of restora-— 
tion was suspended on July 30, of that year, and this was the status of the land . 
“when, on September 17, 1880, the Board of Control of the State of Michigan — 
declared the franchises’ and grant of lands to the Ontonagon and State Line Com- 
pany forfeited to the State, and transferred the same to the Ontonagon and Brule 
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: : ea River R. R. Co! Gresuived under the: laws of Michigan. This action: of she Boned of ec fe 
oe. Control, ratified by thé. State legislature June 7, 1881,: has, notwithstanding the > 
Governor’ Ss: relinquishment, been recognized by the United States. as son ens an | 


LLL. D,, 463), and the act of March 2, 1889 (25 Stat. , 1008), forfeited to the United, 
or States all lands theretofore granted to the State of Michigan by the act of June a 
cet. > 8) 1856, “which are opposite to and coterminons with the uncompleted portion. of any 
oe : tailroad to aid in the construction of which said lands were granted or applied.” 

a ~ Whether or not the title to said tracts.is considered to have been continuously i in | :... 

: ahe. State ‘of Michigan or thé several railroad companies from the time said tracts < 
oo avere withdrawn from market under the act of June 3, 1856, till the passage « of the 
“said forfeiture act of March 2, 1889, the land has not been. subject t to. es, entry a 


foes a since said withdrawal. . 











ee September 19, ‘1879, Louis Dd. Gye, Dead C. Mackinnon and Alexander ‘Mackin: ; a. 
os ace located S. C. scrip | ander act of June 22, 1860, No. F, 149, npentt the N. 4NW. + tre 
red OE. said section 7, R. & R., No. 680. 


October 2, 1879, James Pnebevisou located S.C. Scrip,. No. B, 16, ‘upon. : the &4 


nad NW. tofs said Sec. 7, R. & R., No. 697. aoe 
_..-March:8, 1880, Samuel M. Stephenson. and William. ‘einen Nioasted Ss. ©. scrip, R on ge ; 
Se 762, sub. 2, upon the SH. } SH. 4 of Sec. 7, and NE. + NW. # of. Sec. 18, in said ‘om 
ie _ township, R. &R., No. 788. | ae 
February 21, 1380, Solomon Greenhoot and J 6h Buckholtz made 6 cash entry, No. go 


-: 10498, for the N. 4 SE. } and NE. } SW. dof said Sec. 7 





The third section of “ities forfatinire act of March 2, 1889, orosidon: 


yes . “That in all cases: where any of the lands forfeited by the first section of this ee <e F 
“> or when any lands relinquished to, or for any cause resumed by the ‘United ‘States: te 
- . from grants for railroad purposes, heretofore made to the State of ‘Michigan, have 
‘ heretofore been disposed of by the proper officers of the United. States or under State. 

a selections in Michigan confirmed by the Secretary of: the Interior, under color. of the’. | 
public-land: laws, where the consideration received therefor. te. still retained. by the. 2: ) 


ae government, the right and title of all persons holding or claiming under such dis- 


ONS, ep aye 











ee posals shall be, and is hereby, confirmed: Provided, however, ‘That where the original. Poe 
-.. gash purchasers are the present owners this act shall be operative | to: confirmthetitle =~ 
... only of such cash purchasers as the Secretary of the Interior shall be satisfied have 
- purchased without fraud and in the belief -that they were evils obtaining valid 
title from the United States. <— 
That nothing herein contained shall be constr wed to Sonat any | Balog or sintvios of ss, 
ie lands, or any tract in any such State selection, upon which there were bona fide pre- nee 
Ye emption or homesteail claims on the first day of May, eighteen hundred and eighty- Ae: 
. eight, avising or asserted by actual occupation of the land under color of the lawsof 
~:-. the United States, and. all such pre-emption and. homestead. claims: are pucreby, con- 
rie oa Bos Shag 8 7 : | 


Mite Tt seems . that J ola 8. ‘Kinney made an application to file.a pre- emp tion n declaratory a oe 
oe . statement for the E. tof W.2 of Sec. 7, which was’ rejected on Deceniber 4, 1884; . ae 
that he appealed. fron said rejection on December 6, 1884; that he made. a Nesodd pe 
-. application to file a D. 8. on April 5, 1888, which was rejected the. same day; that he 
. appealed from said second rejection April 21, 1888; that he afterward. filed. in your 
~ office a homestead application for same Jand, accompanied by an affidavit sworn to 
a February 21, 1890, in which he alleged Aotileniant on. the: land. applied for Decem- con 
_ ber 15, 1884; and that he also filed in your office March 25, 1890, an affidavit. claim- eee 
ing said land by virtue of occupation on the first day of May, 1888. | ae 


oe A hearing was had before the local office in pursuance of an soe - 
: oo - “Cation by the private cash entrymen. to establish their mahbe of confir- 7 
A “mation under the third section of the — of Mareh 2, 1889, | 








Gice Bit, age SS 
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The: register and receiver found that “ Kinney was a bona fide pre- 


-emption claimant on May 1, 1888, and was asserting his claim by — 


actual occupation,” and recommended that the scrip and cash entries 


of Oyr and others be canceled, and “that Kinney be allowed to enter. © 


7 sald land as a homestead, he hiawing made: application to sHanee oo ; 
claim to a homestead.” : - 
This decision was affirmed by your office and the case | is now before 


- this. Department : on appeal.. 


, The specifications of error upon which the appeal is based are redue- 
ible to the two following, to wit: 
1. In holdin g in favor of Kinney when it appears that the land had - 
“test pits for iron over it, thus tending to show that it was the iron and 
not a home that said Kinney desired, hence he acted in bad faith, and — 
2. In holding in favor of Kinney hen it appears that he was not a 


ma bona fide occupant of the land on May 1, 1888, because he had legal ~ 


notice of the claims of Cyr e¢. al., when he rent upon the land. | 
Generally, it may be stated that the testimony goes to show cath 
such overwhelming force that Kinney has acted in thorough good faith 
in settling upon the land, and in making substantial and valuable ~ 
improvements and residing continously. thereon, that there can be no 
serious controversy about the fact.of his having in very truth builded 
a home for himself and family. The evidence does not “tend. to 
show,” as claimed by counsel, “that it was the iron and not a home | 
that said Kinney desired,” but on the contrary, there is scarcely so 
~ much as a line of credible testimony in favor of that theory. | 
The contention of the appellants that Kinney’s bona fides is affected — 
by constructive notice of their antecedent private cash entries, is 
hardly more meritorious. The bona fides of the statute is nothing 
more than that good faith which is implied from a sincere purpose 
to acquire a home, emphasized by subsequent compliance with the 
requirements of the law. The construction contended for by counsel 
-would defeat the saving object of the statute, which Was, manifestly 
and by its very terms, to give superiority, in legal recognition, to “pre- - 
emption or homestead claims” subsisting on the “first day of May, _ 
1888, arising or asserted by actual. een ee over every other sort | 
of aan whatsoever. | os 7 
The decision eee from is, ehieraton i) affirmed. 








ak : . OKLAHOMA LANDS—SECOND HOMESTEAD. 
J ACOB 6, TALMADGE. - 


- ~ viva: is migke Homectoul ee of land within the former : Clieyenie and Arapa- : 


~~ hoe reservation (but not included i in the Creek cession. of January 19, 1889), can. ice 


~not be exercised by. one who has. pr eviously commuted a homestead. aes 


| Seeretary y Smith to the Commissioner oft the General Land Office, Aprit 
= (J. 1 A.) op c Ss 16, 1894, ewe ae mcr iL. Mc6. Mes 


Jacob 0. “atwindge. has pena ‘fron the decision of your office, 
dated November 28, 1892, sustaining the action of the local officers. in: 
rejecting his application to make homestead. entry of the SW. 4 of Sec. 


eg ly Ee ONG. RB. 16 W., Oklaboma land district, Oklahoma. Territory. 


The od of. the rejection. was. that the applicant had previously ; . 


cae (in Wichita county, Kansas, on October 18, 1886,): made a homestead ee 
te entry, which he afterward commuted (at. Wa- Keeney, Kansas). 7 ntie 
The tract for which Talmadge applies is situated within the limits of 
the land ceded by the Cheyenne and Ar ‘apahoe tribes, the description 


‘ -, of which may be found in the second article of Belo embodied in . — 


the act of March 3, 1891 (26 Stat., 989-1022). 


‘The method in which. the land so ceded by the pieeutes and is _ 


 ahoes shall be disposed of by the government is s set forth in. section 16. ea 


of the same act. (page 1026); 


‘ Mihensser any of the lands acquired by either of the three fore eg oing agreements 2 


a — respecting lands in the Indian or Oklahoma Territory shall, by operation of law or. 


Sus. / apply). 


ee proclamation of the Presideut of the United States, be open to settlement, they ea 


shall be disposed of, to. actual settlers only, under the provisions of the homestead 2 me 7 
and. townsite laws (except section 2301, of the Revised Statutes, which shall not aE 


«Under the provisions of the homestead: laws,” the mick of - : 


os a homestead entry. is a bar. to the further € exercise of the homestead 7 


ve right (see Frank J. Lipinski, 13 L. D., 439). cats 

_ If Congress had intended to allow persons ‘to make entries of ‘hieue 
lands who. had previously commuted al entry, T it would ee! 
; have SO expressly provided. | : . 

~The appellant. contends, however. ‘that. the case at bar is “ruled by 
that of John Waner (15. is D. , 356). ee ee oor 
— Waner’s entry embraced the Nw. 1 of Sec. 9," T. 12-N,, R 1 BE. 


This land was not ‘ceded to the United States by the Cheyenne and 





Arapaho tribes, It was not: disposed. of under. the act of March 3, 
1891. (supra), but under the act of May 2, 1890 (26 Stat., Sle. “The pro- — 
vision i in refer ence to the disposal of these lands i is as follows (page 90): - 


The lauds within said Terr itory of OWiahoun, acquired by cession of the Muscogee wi i. 


‘a (or Creck) nation of Indians, confirmed by act of Congress approved March 1, 1889, Te 


and also the lands acquired i in pursuance of an agreement. with: the. Seminole nation 


a = of Indians by release, and | conveya ance dated March 16, 1889, which may. hereafter be ce ee 
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| open re settlement, shall be disposed of under the provisions of Sections 12, 13, and: 


“1d of theact * * * approved March 2, 1889, and under section 2 of an act to —- 


ratify and confirm an agreement with the ‘Muscogee (or Creek) nation. of Indians in 
. the Indian ‘Territory, and for other purposes, approved March 1, 1889. | : 
- We are thus compelled to refer to “ the provisions of sections 12, 13, 

and 14 of the act” of March 2, 1889, to find the law under vee the 


_-* land was disposed of that Wanér applied to enter, 


On turning to that act we find the following proviso to section 13 (05 | 
| Stat, 980-1005) : : 


Fea slava further, That any. person who made entry uuder what is known as the 
commuted provision of the homestead law shall be qualified to make a homestead. | 
entry upon said lands. © 
_ Waner, theretore, was allowed to make entry because he applied to 
enter land that might be disposed of to one who had commuted a 
homestead entry, while Talmadge applies to enter land that can be dis- _ 
posed of only under the provisions of the homestead and townsite laws. 
_ The case at bar, moreover, should be distinguished from that of - 
James H. Henry (17 L. D., 543), who was allowed to make entry for 
-Jands lying within the former Cheyenne and Arapahoe reservation. 


4 Henry applied to enter the NE. tof Sec. 35, T,17 N., RB. 8 W. This 


land lies within the former Cheyenne and Arapahoe reservation—as 
does that of Talmadge; but the following difference exists: The land © 
applied for by Henry lies in the “west half” of the domain ceded by. 
the M uscogee (or Creek) nation of Indians to the United States by the 
article of cession and agreement made and concluded at the city of 
Washington, on January 19, 1889 (See 25 Stat., ‘757-8: and, for bounda- - 
ries, the treaty concluded ‘Aueust 7, proclaimed August 98, 1856—11 
Stat., 699-700, ) 

Now the lands acquired from the Muscogee (or Creek) Indians by: 
. “articles of cession and agreement made and concluded at the city of 
Washington on the 19th day of J anuary, 1889” (which includes that 
applied for by Henry, supra), may be entered by any person (otherwise 
qualified) who has “made entry under what is known as the commuted 
provision of the homestead law” (25 Stat. , 1005). | 

But in the case at bar, the land oie for by Talmadge, although 
within the Cheyenne and Arapahoe reservation, does not lie within 
that portion thereof ceded to the United States by the Muscogee (or 
Creek) Indians by the treaty of January 19,1889, The land so called 
all lies north of the Canadian river (see 11 Stat., 699-700, swpra); while 
the land which Talmadge applies for lies south of said river. It is situ- 
ated (as hereinbefore stated) within the limits described in thé act, of 
_ March 3, 1891 (26 Stat., 1022), and is subject to entry only “under the | 

provisions of the homestead and townsite laws” (ib., 1026). | 

I therefore concur in the conclusion of your office that his application 
can not properly be allowed, and affirm your office deci ision. rejecting 
* thesame. | 









_PRACTICE—MOTION FOR t RE REVIEW—RULE 114. 


- AveUR ¢ we : ‘McGurmn.. 





oe motion is récounider a | decision that’ was rendered on. rey iew ani reversed a iene oe Aas 


- decision, is a motion fort re- review rand must be disposed of under amended. rule | 
“Ud of practice. 7 ots ee 2 eee | eS 


 Seovetary Smith fo the Commissioner of @ the General Land Office, Aprit . 
(J. I. HL.) tee 16, 1894. 2 = 4 ae (We By Mz) 


On Peery 23, 1891, ‘Prancis H ‘MeGuire filed f soldier's declaratory 

- statement for the SW. 4 of the Nw. 4 , the W. 4 of the SW. 4 and the 

SE. 4 of the SW. 4 of section 23, township 4 47 N., range 9 Ww. of the’ 

Ashland, ‘Wisconsin, land district. 7 

On March 11, 1891, J oseph. Augur filed. an. affidavit tof contest allegn s , 
“that McGuire had no settlement or. improvements, on the land. Z 


~The case having, in due course of procedure, reached this Depart- . co a 





= ! iment, a decision was rendered here on April 19, 1893, and reported in. 
16 L. D., p. 372, holding McGuire’s. declaratory statement. for cancella- 
_ tion, and awarding a preference right of entry to the contestant ‘Augur. se ote 


‘The case Was, upon motion. reconsidered. on review, ‘whereupon, on 6 


"question under his soldier’s declaratory statement.” 





December 19, 1893, a further decision was rendered, and reported in 17 - : 
alge Ds p. 569, recalling and setting aside” the former. decision, and oe 
- directing that McGuire “be permitted to make entry. for the land in tote 


~ Now comes the contestant, Joseph Augur, with a. farther motion Po : ae} ‘ 


cs LE - review, urging numerous specifications of error, against the considera: - - a 
tion of which the defendant formally protests, and asks that it be sent wre 


ae the files without further action, 


_ Amended practice rule 114 provides chat “ ions roe a Te: e-review, or. ae 


= a second reconsideration. of a decision, shall not. be received or filed? 
‘The preliminary. question to be deter mined, ‘therefore, is whether the ws 
“motion last presented i is one for review, or re-review; OF; ‘to state it. 
generally, whether a decision having been. reconsidered, on review and. 
~ thereupon revoked and. reversed, a motion to. recon nsider ae decision i iD 
reversal is one for review, or Te- TOVICWC OO eae 2 ee 7 
Practice rule i 6 is, I think, pertinent, to the discussion. 


Motions for rehearing hefore registers and receivers, or for review or reconsidera- 


~ 


‘ance with legal eHiaaipies applioable to motions for new trials. at 1am, after due. | 
= notice to. the opposing party. — et ing: hs ay | 


‘If this rule. means. anything i it is that motions. for one petore ee 


- _ registers and. receivers shall be governed . by the. principles applicable ae 
to motions. for new trials at law, and that. motions for review of. the ce 
decisions of the Commissioner and Secretary shall be governed by these" i0 

_.- rules applicable to motions for rehearing in the courts. It is plain theaters 
i. ae what | is denominated a rehearing here is mer ely the technical new ‘trial ee 
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of. thé. law courts of. original qunisdiction, and our review 18 fis rehear- 


ing of the law courts of appellate and final jurisdiction We mustlook 


to the rules of the courts and the practice acts, therefore, for the law 
regulating motions for review before this Department, and I know of : 
no judiciary system anywhere in this country which tolerates a. second 
motion for rehearing before the court of last resort established there- 
under, and this, too, regardless of the question whether or not the 


original decision was changed, modified or reversed. 


It is true that our rules upon the subject-matter speak of motions 
for review, re-review and reconsideration of decisions, but it is a pitiful 
trifling with the question to pretend that we here review decisions rather 
than cases. , 7 
The Department sometimes modifies, r evokes or reverses a decision, : 

but the review, when allowed, is sl gave directed to the case. — ee 
A rehearing, at law, is defined to be “a second consideration which — 


the court gives a cause on a second argument,” and while this second. 


argument and consideration may not extend to the whole case, but 
only to controverted points specially assigned, nevertheless, no advan- 
tage lies in favor of. either or any party to the controversy. The pro- 
ceeding is in the strictest sense a contradictory one, and the freest and 
. fullest latitude of argument and discussion is afforded to all the . 
parties. — | = 
There is no pretense ‘hat the nein ‘under consider ation is the 2 
_ duly verified petition” authorized by the amended rule, but, on the 
_ contrary, contestant’s counsel i insist that it is, strictly and iaoniieatly, | 
a motion for review, and having reached the conclusion that according’ 
to the “legal prineiples applicable to motions for new trials at law,” it 
is not allowable as a motion for review, [ shall remit it to the files 
without t further action. | a i 


—— 


Sura v, J OHNSON ET AL. 


| ‘Motion for review of. departmental decision of October 18, 1893, 4 i 
Ds; 454, denied by Meerelary Smith, te 16, 1894, 


PRACTICE—MOTION FOR REHEARING—RULE 48—SETTLEMENT. 
Horzs v. GOULETTE ET AL. 


A motion for rehearing filed before the General Land Office, but transmitted with- 
out action on the appeal of the other party, should be remanded for the consid- 
eration of the Commissioner, but, if not so remanded, may be treated a8 protect- 

ing the right. of the applicant to be heard before the Department. 

Failure to ‘appeal from the decision of the local officers leaves. their fiuding of Pacts 
final, subject only to review as provided in rule 48 of practice. 

. Soitlemont on lands opened to entry by the act of June 20, 1890, is sath erined after 

- the. veginning of the calendar day on which said lands were opened to settle- 

ment. = 
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eS Beedle y Smith to ‘the Commissioner of the General Land Opes, - on Ce Y 
i BEML SS Si TORO ES GB), 


ME have. consiened the Dousolidni ca. causes. of Theodore Hobbs % ee 


. J ohn B. Goulette, . et tls, , involving the NEL 4 of the NW.4 and lots 2. 


aoe and 7, and Francis zB Clough 2. Phillip Ss. Custard, et a , involving 


ee lots 5 and 6, and Thomas J. Kiley v. OR, Miller, et al. , involving lots... 


aa oe and 3, all of ec. 28, T 40 N.. yR. 9 W. Eau Claire land district, Wis. ne 
consi, 7 


~The land in Goateeversy 9 was. <withdr: awn for the sapket for - reser: - 


Ss voir purposes, but was restored to the public domain, and. made subject. ae 


to entry under the. homestead law on December 20, 1890, by section — i 


three of the act approved June 20, 1890, (26 Stat., , 169) entitled an) 
-. “Act to authorize the President of the United. States to cause cer tain =. 


Be a lands heretofore withdrawn from market for reservoir purposes, to be 
. restored to the public. domain, subject to. entry under the homestead 


law, with certain restrictions.” oe a a 

“The third section of said act provides— he ee ORs a: 

- That no right of any kind shall ‘attach: by reason of. settlement or by eartieines 
upon any of the lands hereinbefore described, before the day on which such lands 
shall be subj ect to homestead entry at the several land offices, and until said. lands 
are open for settlement, no person. shall’ enter upon and occupy the same, and any 

person violating this provision, shall never be permitted to. enter any of said lands, 
-- or acquire any. title thereto. This act shall take effect s six ‘months after its approval | 

by the Pr esident of the United States. E : 
John B. Goulette made homestead sae Jo. 6822, for the N B. 4 of 
the NW. ; iand lots 6 and 7, December 20, 1890. : , 

6, RB. Miller made. homestead entry No: 6828, fon. lots 2. 3 did. 5 
| December 20, 1890, but relinquished his said entry, and the same was 
‘cancelled by. the local officers Ja anuary by ai and he is not now a 


oe < party in interest. ae (> eh 
~~ Hobbs initiated ‘conteat and aeseeed right to the N B. of the N W. 7 
ee 4 and lots 2 and 7, based upon his claim of prior settlement, and con- 


ie ‘Miele with Goulatte and Kiley as to the } NE. £ of the N w. 4, , with Kiley | 


as to lot 2, and with Goulette and Clough as to lot 7. et 
Clough initiated contest. and asserted. right to lots a 6 Pata: ve paced eae 


es a upon. his claim of. prior ‘settlement, and conflicts with Onstard as to a i 
Jot 5, with Custard ¢ and Goulette as to 0 lot 6, and with Hobbs and cee . | 


_ lette as to lot 7. 


‘Kiley initiated edintest ‘and. asserted. ‘tight to the NE. 4 dy Oe the Nw. | s 4 . | 
Pas 4 and lots 2 and 8, based upon his claim of oils settlement, and con-. | 
flicts with Hobbs and Goulette as to the NE. 4, of. the NW. 4, with 


aes, ‘Hobbs as to lot 2, and originally with Miller as to lot 8, but Miller no | - : 


oa longer being a party in interest, there is now no controversy as to lot 3. ee 
All of the parties are applicants for the lands under the homestead Poe 
law, and each entered a general appearance and adduced ‘vompemct a tee 





a “upon the issue raised. at the peers) had J uly ae 1891. 
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‘The register and receiver awarded, to Hobbs, the NE: + of the Nw.4 4 
and lot 7; to Custard, lots 5 and 6 (all that ae claimed); to ere lots 
Zand 3. | 
Clough and Kiley peeled: and actin ¢ on the su seseton of the reg- i 
ister and receiver, your office consolidated the foregoing causes, and _ 
on the 21st day of June, 1892, after reviewing the consolidated causes, — 
your office modified the finding of the register and es awarding 
e Hobbs, lot 2; to.Clough, lot 7; to Goulette, the N E. 4 4 of the NW. 
4; to Custard, lots 5-and 6; to Kiley, lot 3. 
“From so much of your office decision as denies to horas J. Kiley 
a right to make homestead entry for lot 2 ant the NE. % of the NW. 
4, the said Kiley appeals. | | 
"Te appears further, that within the time Sloe ed for peal to the 
Department, and elon the case was still within the jurisdiction of your 7 
office, contestant Hobbs filed a motion for a new hearing in that branch | 
_of the case, known as the case of Theodore Hobbs v. John 8. Goulette, 
et ab, on the ground of newly discovered evidence, which motion, it 


oo appears, was never formally disposed of by your office, but Hobbs — 


éntered -a motion before the Secretary, asking that the cause be 


_, remanded, in order that the Commissioner might pass on said motion, 


which was denied ‘by the Secretary on February 13, 1893, he holding ~ 
that the case might be treated as though the (onic ner had over: © 
ruled the motion for a rehearing. Hobbs has never appealed from _ 
your office decision, but more than sixty days after the time he acknowl. _ 
edged notice of said decision, and more than sixty days subsequent to 
the date of the ruling of the Secretary that the case should be treated 
as though the Commissioner had overruled the motion’ for a rehearing, 
counsel for Hobbs filed an argument here for said contestant, and asked 
that be be considered here as on appeal, and that contestant’s thotion - 
for a. rehearing be treated as an original DropOsens it never t having, 
in fact, been passed on by your office. : 

This presents an anomalous case, and I have been arene to find any 
governing precedent. The question presents itself, is Hobbs entitled 
to a hearing before the Department? 

Rule 86 of Practice provides that “* Notice of an appeal fre om the Com- 
missioner’s decision, must be filed in the General Land Office, and 
served on the appellee, or his counsel, within sixty days of the service 
of notice of such decision.” . 

Rule 87 provides for additional time under cebians eineumstances, but 
has no application to the question at issue in this case. 

Rule 90, provides that “A failure to file a specification of errors | 
within the time required, will be treated as a waiver of’ the right of 
appeal, and the case will be considered closed,” and the time within 


_. which a specification of errors may be filed, is fixed by Rule 88, “within 


the time allow ed for giving notice of apeal ” 
Rule 79 provides that “the time between the filing of a ton ae 
rehearing or review, and the notice of the decision upon such motion, 7 





Fed aha i excluded i in s doniputing F oe time dallowed ! for appeal.” y “It follows, pe * 
: eee that a decision cannot be reached i in this question, without violating at a 
least one of the foregoing rules of practice. Hobbs gave no notieeof 
~. appeal, and filed no formal specification of error "S, 4S. required by Rule90,- 
_ » ; and yet he has had no notice of the decision. of your office on his motion a, 
Cijce. for @ rehearing, as is required by. Rule. 79, and he is not required under | 
the rules to file notice of appeal and formal: specification of errors until = 


he has received notice of the overruling of his motion for a rehearing. 


‘The Secretary’s decision, overruling the motion of Hobbs to remand 
-. the cause to your. office for a decision on the motion for a. ‘rehearing, 
a and holding: that said motion. might. be treated as in effect overruled, 
et would operate as constructive notice, but constructive. notice of a decis- Ss 
ee fon has never, so far as Tean Coalinga recognized byt the Depart. ee 
S ee | | —- 
ee ee EG would seem ae ie Séaratary erred j in deny ying dpnitestant’s an ee 
ae to remand the cause to your office for formal action on the motion for 
SE th rehearing, and at this time this. course would appear the only onecon- 
sistent with the rules of practice. . But hoping to avoid the delay that:. 2 3s 
would. necessarily follow if. such a course were taken, Ihave goneinto — ~ 
the merits of contestant’s motion for a rehearing, and find that it 
- "should have been denied by your office, for the reason that the newly; 
_. ‘ discovered: evidence offered is largely cumulative, and fur ther, it does 
not appear that it could not, have-been discovered by the exercise of ee 
_- proper diligence before the trial, nor is s it of such, Positive ¢ character as 2 ae 


2 would necessarily change the. result: 


“A motion for rehearing, on the ground of ae disdover oa tes ee, ee 


~The case at bar presents another cama feature. Vite Se" 
The local officers found. as a fact that the. settlement of Hobbs i in ‘the 


NE. £ of the NW. 4, preceded the eutry of Goulette, and awarded to 
eS hin that: 40-acre tract. Goulette did: not appeal, ‘but your. office, ae 
ae -Teversed | this finding of the. ce and receiver, and awarded the Se 
. tract to Goulette. = | 


oe “4 will not be granted unless it. appears | that the. alleged evidence would ths 
one warrant a change of. judgment.” fe ‘Forbes vy. Cole (13 I. ., 726). - It 2 oe 
follows then, that contestants motion for'a new trial will be overrpled, © 
put his right of appeal is protected, and the cause will be. treated as 
ce, Be of an appeal of both Kiley and Hobbs. i Bee a oes 


Rule 48 provides that aes case of. a failure to appeal from the oe ae 


i i cof the local officers, their decision will be considered final.as to ‘the 7 : 
facts, and will be disturbed by the Commissioner only on. cer tain con- oa 
ditions, none of which exist in this case. : 


The Department insists on an obaeryazice of this sae eapetlatiy a oc 





a : between adverse claimants. See Lindgreen : V -Boo (7 L. D. 98); Swims me: a 
ok ce Ward Sin D., oe) Hazard v Swain ct* D. 1280). ue eae, 
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local officers, and the case-will ‘be considered here as though this had... 
been done, and his said homestead entry No. 1822 will be canceled. | 
The local officers awarded lot 2 to Kiley, and since Hobbs did not — 


appeal from that part of their decision, his claim to said lot should not 
have been considered by your office, and will not be considered here. — 
- The ieecuaed conflicts of claims to be considered cae the Department, : 
are as follows: : 
Hobbs asserts claim to the NE. 4 1 of the NW. 4. conflicting with 
_ Kiley, and to lot 7, conflicting with Clough. There is no conflict 
between Clough aa Kiley. These tracts are contended for Py the, 
parties all under a claim of prior settlement. ee: 7 
- The facts of settlement, as set forth in your office decision, are sub- 
stantially correct, and are as follows: — 
_. Hobbs settled upon lot 7 at 9 o’clock precisely, on “the morning of 
~ December 20, 1890, by going there and cutting some brush and logs, 
| and making a sleari ing, and fixing the foundation for a house. 
Clough entered upon lot 7 between 7 and 8 o’clock of the morning of | 


December 20, 1890, in company with Kiley and one Murphy, cut some — 


brush near an old shanty that had been left for several years, and 
. announced that “here I will take this shanty, fix it up and make it an | 
improvement, ” and then left for the purpose of engaging one Peltier to. 
help him work on the. land, and returned to the land with Peltier at 
9 o’clock of the same day. Both Hobbs and Clough. afterwards built 
. houses on the land, Hobbs moving his family there January 6, 1891, 
and Clough his family January 14, 1891, and both have since resided 
on this lot in apparent good faith. | | 
Hobbs’ hope of having this land awarded him rested primar ‘ly on ab 


. erroneous interpretation of the act opening it to settlement, he assum- 


ing that settlement prior to 9 o’clock a. m., of December 20, 1890, was. . 
not only unauthorized, but that any such attempted act of sottlenient: | 
would forfeit all right to enter. the same land by the offending party. | 


This view of the law has since been exploded in the case of Johnson %.. _ 


Crawford (15 L..D., 302), and on review, in Gillen v. Beebe et al. (16. 
L. D., 306), Since the promulgation of the opinion of J ohn son v. 
Orawford (supra) Hobbs’ hope of recovery has been based on a-motion 
for aréhearing. This has been already disposed of. 7 

he claim of Clough to this lot must pr evail since he. is unqnéstion. 
ably the prior settler. 

- Hobbs entered upon the NE. 4 of the N Ww. } at £ 9.20 7 peioceuciney: 
a small piece, and piled the. brush,.and left at 9.40 o’clock.. It does. 
not appear that Kiley went on this 4iace that day, but it would seem 
that he relies more on the state of the record herein to succeed in his 
claim for this land, than from any rights he has in the premises. It wilk 
be remembered. that this is the. same tract originally contended for by 


Hobbs, Goulette and Kiley, and that the local officers awarded itto. 


Hobbs... Kiley appealed, and the case should have. been treated. as. 





kG ne Goutatte;' for » failing to ad aia i is. now ‘$0. : dousidered:: 


—. Your office decision in violation of Rule 48, hereinbefore referred: ie 
_ awarded this tract to Goulette, and for the finst time | Hobbs: had some. 3 
: thing to complain of on thisissue. a 
oe Kiley appeals to the. Department t arial Hobe: is ented: as an. one os 
- lant, for reasons hereinbefore specifically set out. I find t that Hobbs IS 
the prior settler on this lot, and it is so awarded to hin, | 


- Hobbs. will be allowed. to make entry: for the NW. 4 of the. NE +3 
Clough, for lot 7; Custard, for lots 5 and 6, and Kiley, for lots 2 and 3. 
Your office decision of June 21, 1892, is modified, as herein indicated, 
and the cause is remanded for P proceedings cousistent with this popuiton: 2 
“coal LAND ENTRY- -QUALIFICATIONS. 
WILLIAM H. McConnexy. 


: An cool for. the right +0 make an entry: of coal. land is Saat. disqualified by. hia . ie ats 
having been, previously. to such application, the owner and intermediate oe cannes 


Pe assignor of a preference right to enter other. coal lands. 


4 : : 7 Secretary y Smith to the. ieee of the. Gener al Land 1 Opies, Apri a ao 


From your office decision of Ontober 17, 1892, holding William ce de ee 


- “inom 08 coal entry of the SW. 4 of the SE. 4 4, the S. $ of the Sw. ee 
of Sec. 6, T. 31 S., R. 65 W., and the SE. 4 of the SE. 4 of Sec.1, 7.31 _ 
eee 66 Ww. Pueblo land district, Colorado, for cancellation, the entry, ae 


2 ‘man has appealed, assigning as error: a 
‘Ast. In holding that paragraph 37 of rules and. regulations, relative: ae 


- : ao to the sale of coal lands, repens islemments | nae no tony of z ‘ fe 
eat law. a ae ‘ er 
pe deciding that the holding of an 1 assignment. nde that para:* eet 


Co | : graph j is the exercise of the right of purchase, given by law. 





8d. In holding coal entry No, 206 for cancellation. re 
okt appears from the record before me that on. August. cin 1889, one 
Juan B. Romero filed his coal declaratory statement for said land, under | 


, ‘section: 2348, Revised Statutes, ms continuous aes of same - ‘ 


tract since J une 18, preceding. 
acquired, to ‘McConnell, “who, on. (Beptember 5, 1890, ‘made ‘cash entry =a 
of said tract by his attorney i in fact. By said letter of October 17,1892, 
your office states that on the same day that Romero. assigned. hig. pref. 

erence right to McConnell, one Fannie H. Priest. also. assigned to him 
- her preference right for. the NW. 4 of Sec. 6, T. 31 s., R, 65 W., and’ > 


that: McConnell, instead of completing this entry, assigned the ‘Heht. ae 


~~ to‘one. Henry O. Peabody, who, on July 29, 1890, made final entry of 


. the land, and the same was patented April 8, 1801. “Tt thus appears. ~~ 


a : that on November: 1, 1889, said McConnell. was, in possession of. two | | : , ’ 
are eee preference rights to purchase,” one of which he ) assigned to". ae 
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| Peiboay and the other, the.entry now andor consideration. Under 


- this state of facts, your office held ‘“ that a person assigning a preference a 


right of purchase or entry, cannot thereafter avail himself of a second 
assignment, or even make another coal filing. ” Iti is from this oe | 
that the entryman appeals. | 
' The facts as stated by your office. are not disputed. ti refer ence to 
| the first assignment of error, it is only necessary to say that section 
2351, Revised Statutes, authorizes’ the Commissioner of the General © 
‘Land Office to issue all needful rules and regulations for carrying into 
effect the provisions of this and the four eoeeins oon wees to 
| coal entries. | | 
_ Under this authority, the circular of rules and regulations of J uly 31, 
, 1882, (1 L. D., 687) was issued, approved by Mr. Secretary Teller. A. 
- regulation thus made has all the force and oa of a statute. (Albert. | 


- Hiseman, 10 L. D. , 539). 


~The fur ther egitention by counsel that tlie rule permitting assign- 
‘ments of the right to purchase, is in violation of law, is not tenable. 
There is no prohibition in the statute providing for coal entries, against 
‘the transfer of the preference right of entry, as in the pre-emption and 
homestead laws cited by counsel. (See Sections 2347, 2348, 2349, 2350, 
2351 and 2352, Revised Statutes). This right is a valuable ee: 
right, and independent of a statutory pr ohibition, may be panna Ae 
(Myers v. Croft, 13 Wall., 291), 

By the second specification of error, the ruling of your office is | 
directly brought in question. | | 

Rule 9, of the Rules and Regulations (supra) provides inter alia that 
«One person can have the benefit of one entry or filing only. Heis 
disqualified by having made such entry or filing alone, or as a member 
of an association.” 

The fir st sentence of this par ag’ graph is complete in itself, and taken | 
3 alone, a strict construction would warrant the conclusion of your office 
in the judgment appealed from, walving the question of its conflict with 
the statute on which it is iacod, But the following sentence of the 
paragraph quoted, 1S. explanatory of the first, and shows conclusively 
- that by a “person ” who has had the « ponetit of one entry,” is meant | 
-. @ person who has “made such entry or filing,” and it is clear that by — 
the “benefit ” referred to in the first sentence, the assumed benefit aris- . 
ing from the assignment of an entr y or filing, was. not contemplated. 
Indeed, if it were otherwise, the regulation. itself would bei in contra- : 
vention of the statute, aud therefore void. : 

Section 2349 (supra) provides, among other things, that. 
_ every person aboye the age of twenty-one years, who i is @ citizen of the United States, 
or who has declared his intention to.become such, . . .,. . shall, upon appli- 
cation to the register of the proper land office, have the right to enter by legal sub- 
divisions, any quantity of vacant coal lands of the United States not otherwise 


appropriated or reserved by ee a authority, not: exceeding one hundred : and. | 
sixty acres. 












Bers "Section 2348 provides for ‘proferonae. right of entry of coal lands, oe 
ee based on the performance of certain conditions precedent, and section 
2349 provides the method of procedure for the presentation of claims __ 
ae under the preceding section, neither of which are empeent! in Geter = i. 5 


i ek ang the issue andes consider ation in the case at bar. 











ees f A charge of aijandnninent against a homestead entry is not sustained by the mere | < : = 
fact that the entryman united with others in locating a placer claim, unauthor- ae ee 


eee meceiary: Smith to the Commissioner of the General Lana Office, ‘apr me 


Tae to authorize ne one entry by the same person.” | ae 
‘The prerequisite qualifications thus provided for by statute, are: ati oe 
- ~The applicant must be above the age of twenty-one years. 2d. He 
-. must be a citizen of the United States, or have declared his intention — tae 
pees to become such. And by section 2350, as has been. ory a pele SO 
<7 cua is limited to one entry. es 
It is therefore held that the appellant is not disqualified from -enter- oes 
ee Ing the land applied for, by reason of his having been, previous tosuch 
7 oe application, the owner and the intermediate |: assignor of a preference a 
eta might, to enter other lands under said act. ; 3 Hee 
-.. It appearing that his proofs are sufficient, the jadement ‘appealed bods 
eee a Hom is reversed, and the cause remanded, with. directions ‘that i the — : 
: —— entry be allowed to remain intact. as Ba ee Me : ok 


"HOMESTEAD CONTEST—ABANDONMENT—PLACER LOCATION. oe ae 


THORNE Vv. KINSEY. 


~ izedby Mw on part of the land covered by his entry. 


ae GLB) . (16, 489400. er (WM Wh) — : 


oe a. “I have considered. the. case of William Thorne v. Ses esse M. Kinsey, 7 ae 
ao a : upon the appeal of the former from your office decision of May 7,1892, 
ee Ges dismissing his contest entre the homestead entry of said Kinsey, for hs 

the W. $ of the NW. 4, and the SE. 4 of the NW. 4 of Sec. 6 T.3N, | 


oe J 70 W., Denver, Colorado, land ee 


ye ea he recotd nee that Kinsey made homestead gate foe said Hand << : 
_--. on the 7th day of December, 1886. That on September 25, 1889 ,Thorne 


ee filed an affidavit of contest against said entry, alleging that the said: 


Jesse M. Kinsey has wholly abandoned said tract as a homestead 
entry.and in connection with others with whom he has associated him- — os 
self, has filed a placer claim on said land; that said ae. was made ae 


— for'speculative purposes and was fraudulent, i 





A hearing was ordered and had before the local officers a Shion the: - co. 
— aoe ‘parties. appear ed and submitted the case upon their testimony which . — 

had been taken before the clerk of the district court of. Boulder county, 
-.- Qolorado. . From the evidence, the local officers, in effect, found that 

-. as a matter of fact Kinsey had not abandoned the land, ‘but they found 
that he by, his acts in associating himself with others Ae filing upon 
cae 4 the greater poraon of the land.i in controversy, and eeumng. the. eee ae 








"DECISIONS RELATING TO. CHE PUBLIC. PbANDS 





- DECISIONS RELATING TO THE PUBLIC LANDS. 417 


as a placer claim, therein alleging the discovery of minerals, amounted — 
‘to a legal abandonment of his right under his original homestead 
entry.” Their ultimate finding on the question at issue was as fol- 
. lows: . . 4 * = v . ; ; ° | a Ke , 
‘It is true the evidence does not show that claimant has changed his. residence or 
abandoned the land; that he has not departed from the land; he still: maintains his *. 
home thereon; he has not.changed his residence therefrom. ‘But does not the legal 
presumption anise fron his acts in connection with this placer claim that he has 
_ abandoned all right to hold and claim this land under the homestead law? Such is 
our belief, and, thus. believing, we will sustain the contest and reconunend the can-- . 
cellation of claimant’s ices al entry. | 


| Kinsey appealed. | | 
On May 7, 1892, your office BOVE Sen the judg ment of the local officers | 


and dismineea the contest. 


Thorne appeals. ~ 


The burden of proof was on the contestant to sustain by a pre- Brion  ¥ 


ponderance of the testimony either the charge of abandonment, or that 
‘the entry was made for speculative purposes; as to the latter charge, 
your office correctly found that there is no evidence to support it. As 
to the charge of abandonment, the evidence taken at the trial is unsat- 
isfactory. Kinsey testified that he entered the tract for.a home, and 
_ that at the time he made his entry he had no knowledge of the exist- 
ence of mineral or stone upon the land covered by his entry. In April, | 
1889, he opened a stone quarry, and in September, 18389, he and four 
| others located one hundred acres of the land embraced in his entry, a as 
a placer claim. 

The location as a placer for the kind of Stone found in the tract was 
invalid and not warranted by the law as it stood at that time. Conlin 


v. Kelley (12 L. D., 1). The acts of Kinsey et al. in making out, sign- _ 


Ing and recording the placer location were not of themselves sufficient as 
to satisfactorily show that Kinsey thereby abandoned his former hom e- 
~ gtead entry for the land. 

If Kinsey can show that in joining in the placer ications he acted under 
the mistaken belief that the land was subject to mineral entry, or that. 
the stone it contained excepted it from his agricultural entry, and that. 
in so joining in the placer location it was his sole object and purpose © 
to secure the land embraced in his homestead for a home to the ex- 
_ clusion of one elsewhere then I think his entry should be upheld. 
The evidence taken at the trial on these propositions is too indefinite 
- and meager to justify final determination on this branch of the case. 

You will, therefore, cause a hearing to be had under the rules of prac-. 
tice at which the parties will be permitted to submit: such testimony 
_. as they may see fit touching this branch of the case.. Upon the testi- ~ 

mony taken thereat the local officers will readjudicate-the case in. 

- conformity to the views herein expressed and the case will take its usual 
course, 

The decision appealed £ oe is accor dingly dnodiiad; 
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_SURVEY—AGRICULTURAL CLAIM—MINERAL LAND. 


WALTER Bonp.. i ae 


re _ | a survey ae detguuine the area, of an alleged agricultural test ‘made fractional by 





ad acent mineral claims, may, be allowed on. 1 the ex aoe application of a Be ber: a 


ee | oan. Smith to the Commissioner of the General Land. Office, April ae | 
OD er BBO Ps (RE BY 


‘This is'a petition: by Walter Bond. to have ine: pecan. of the ot tee. 


rae ceedings i in the matter of his application for survey of fractional SW. ae 


oo SW. , Sec. 18, T. 16 N., R. 9 E., M. D. M., Sacramento, California, — 


7 an) of his: homestead application for the ‘same: tract, certified under A 


eal — rules, 82 and 83 of practice, to this Department for consideration. iy 


Along with the said petition your office transmits copies of the offi- 
| GAL correspondence in relation to the case, From said petition and 
| correspondence the following facts are gathered. | 
On June 1, 1891, Bond presented his application to ) make homestead 
entry for— rn oe ee Se es ee a a ee 
The fractional SW. of sw. i oe ot sector 18, in i totnahip 16 north, ae range 9 
east, M.D. B. and M.; ike between north extension of Pittsburgh quartz mining 
claim; bounded on ihe. west by the west boundary line of. said section 18, Tp. 16-N., 
“RY E. ,M.D.B. and M.; on the north by the Gold. Flat. quartz: minin g claim and i 
the south and: west by the north extension of Pitteburgh: Chee mining leo -con- | 
taining 3 acres. _ i. | oe be tgs we cat | | 
—. This application was 5 ¥ojocted: by ste: receiver : because. the acreage of. 
the lot: applied for was undetermined. and could not De obtained from | 
-the surveyor-general’s, office, . vee 
On June 30, 1891, Bond filed with is et hia pennies 


: : Gen for a special survey of. said. lot, together with his affidavit “as to 


residence on said land and reciting the reason why his entry had been 
’ rejected,’ 7” Tn the pending petition Bond alleges that “heis now and - 


: has been for more than five years. last past a bona fide settler” on the . 
: vland and that he has. placed. AG. improvements of or eat. value thereon.” — 


Under date of July 3, 1891, the surveyor-general replied that he had — 


| no authority to order a. survey of the said character. and sug gested. Bee: 
Segregation survey under paragraph 102 et seq. of U.S. ‘Mining Laws > 


_- and Regulations and stated that on October 24, 1885, he had notified 


your office that no areas of the legal subdivisions made: fractional by 


, » the mineral surveys in the SW. + of said section. could be given on . oS 


* account of disagreements in the surveys. | aa 
Subsequently, the local officers transmitted the papers ; to your > office om 
with a request by. Bond. that the surveyor-general be directed to: make 

the survey. ‘Thereupon, by. letter. dated October 3, 1991, your: office : ae 





on the Papers in \ the case LO: the SUET OY OE: ‘general f for oe 
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By letter dated | October 10, 1891, the surveyor- general reported : 
‘that— ) , | 

He did not consider it. Jadwinaité or practicable for the covernment. to make the 
_ survey desired by Mr. Bond, believing that a survey, if made by the government would — 
. open a precedent for like surveys in very many of the mineral districts of the State. 
On receipt of the said letter from the surveyor- -Seneral, your office by 
letter dated December 21, 1891, advised the local officers that the appli- _ 


cation of Bond for the survey of the described fraction. was. disallowed 


and. also that the segregation survey eee by that official could 
not be allowed because— ‘ 

The segregation surveys contemplated by the official regulations referred to are 
permissible only in contested cases, after hearings have been had to establish the 
_-eharacter of the lands, and to BEBECE UP the mineral-from the pene as land in 

any forty acre tract. 

On November 25, 1892, your office denied an appeal (aiken by Bond: 

from the refusal of his application for survey, for the reason that the | 
allowance of survey was a matter within your discretion. and conse- 
quently an appeal would not lie... Rule 81 of. practice. , 


Jt is, of course, a discretionary matter with the land iaeeene — 


whether the public surveys should be extended over a specific tract of _ 
land: and an appeal will not lié from the Commissioner’s refusal to allow: | 
an application for such action. E. ¥. Brashears e¢ al. (16 L. D., 513). 
And certiorari will not lie if the appeal is not’'wrongfully denied, unless _ 
the facts set forth show that the applicant is entitled to relief under — 
the supervisory authority of the Secretary. Nichols 2». Carlson (15 L. 


D., 126). In this case the applicant for survey continuously inhabited _ 


and improved the land with the manifest intention of entering it under 
the homestead laws. His application to enter the same was denied 
because its acreage can not be determined by existing surveys and his — 
application for survey to determine such acreage was denied by your . 


office because he is not a party “to a contest.” This, in my opinion, 


is error. The regulations under the mining laws approved December 
10, 1891, provide (Rule 114) in a contested case— | 


When the case comes before this office, such decision will -be made as the law and 
the facts may justify, and in cases where a survey is necessary to set apart the min- | 
eral from the agricultural land, the necessary instructions. will be given to enable ~ 

‘the proper party, at his own expense, to have the work done, at his option, either by ~ 
United States deputy, county, or other local surveyor; the survey in such case, where 


_ the claims to be segregated are vein or lode claims, must be executed in such manner _ | 


- as will conform to the requirements in section 2320 U. 8. Revised PEN as. ‘to — 

Jength and width and parallel end lines. ) eo | 
In this case the applicant shows: prima facie that he has acquited a 

settlement right to the tract he seeks to enter under the homestead 

laws. This being so. he is, I think, entitled to relief under the super-.. 

— visory authority of the Department and the fact that his application 

for survey is pending ex parte and is ‘not the subject: of controversy, i. 
does not wart aut its denial. _ - = | 


‘, 
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In view. “of iis Gouulusion ti can see no reason why the. delay attends - | : | 
ant upon certification under rules 82 and. 83 of practice should not me oe 


avoided and judgment rendered on the papers before me. 


Your office is'accordin gly directed to allow, in. accordance with the ee 
Seer “reg wlations cited, Bond’s said. application for survey of the tract in ques- 
tion, and when the plat of such. survey is filed in’ the. local office Bond — 
will be permitted to so amend his homestead application as. to properly 

| describe t the land 1 in question a and to enter the § same, 


‘DESERT LAND CONTEST—SUSPENDED ENTRY. 


Russenn Ve Haein, 


| oe allegation, i in an | affidavit of. Goutast npainet: a ore. ‘entry, oquivalont i ah 
charge of illeg gality i in that the lands was non- desert at date of entry, is. s sufficient 7 


to warrant a hearing. 


order should bé excluded. from the time accorded by the statute for reclamation ; 


and failure to reclaim during. such. Dee iod of» suspension 4 affords no © ground of .. .®.. 


contest. 


a Saseinia Smith t to » the Comminioner of t the General Land Office, Apr i116, = 
GLB) 1894. GW, PS 


ee dl have wpasidered the appeal of Clare ence w. ‘Russell from your aa / 

— ‘aesinion of October 3, 1892, ‘rejecting. his application to contest the  - 

-. desert: land any of Toate TP, Haggin of April 19, 1877, for the W.4. 
and the NE. 4 of See. - 14, T. 29 8., R. 26 B., Visalia land. district, Cali- 
fornia. | 





“ : The period - of time during which a Geert oie is Satie Be a, departihental xi. a - 


This application ¥ was ‘filed a Febroary 1 19, 1891. ‘The amidavit of ‘con. | 


* test charges— | 


| That said land Was entered: by: fraud { in ‘the snnaption of said entry; that said ane 
will produce native ‘grasses sufficient i in quantity, if unfed by grazing animals, to 
make an ordinary crop of hay in nsual seasons ; ‘that said land will produce, with- 


out irrigation, a crop of barley, potatoes, or ather agricultural crop, in amount to a 
| make the cultivation. reasonably remunerative; that more thau three years have — 
| elapsed since said entry was male, and claimant-has not. conducted water on said. 


land, nor made any ditches or provided: any other means of irrigation ;. that: claim- ee 


ant has failed to comply with the law since. said entry was made; that, on jnforma- Moet 
~ tion and belief, contestant avers that claimant has pa ae any water right that oss 


he can-use in reclaiming said land. 


‘The charge that the land was entered — fate in the inception of the 
eee entry, should be read in connection with the allegations that the land ? 

will produce native grasses, ete., and that it will produce, without irri- 

- gation, a crop of barley, potatoes, etc. If the affidavit is so construed, os 

itis equivalent to a charge of illegality in the entry, by reason of its ar 

not being desert land at the date of -entry,:2 and is ‘sufficient to warrant Ie ne 


a contest. 
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“The allegation that ie land had not heat reclaimed within the stat- 
utory period of three years, is premature. The period of time covered 
by the order of your office of September 28, 1877, suspending Visalia 
desert land entries, should be excluded from. the time accorded by the 
statute for reclamation. | United States». Haggin (12 L. D. , 84). 

The entry in question was made April 19,1877, and. suspended from 
- the 28th of September, 1877, to the date of the notice of the order of 
revocation. Application to contest was filed February 19,1891. It 
follows that less than one year of the three years allowed Haggin 
~ within which be must reclaim the land, had vee at the date of said 

application. | : 

The allegation that claimant has not acquir ed any water right, etc. | 
is irrelevant. 

“As there are two good allegations i in tlre contest aff davit, the decision 
of your office is reversed, and your office will direct that the application 
of Clarence W. Russell be allowed. | 


- PRACTICE—NOTICE—APPEAL—HOMESTEAD ENTRY—WIDOW. 
) IHADDEUS M. ARMSTRONG. | 


A decision is not: final as to the: rights of the part sites iites ein in the absence of due- 
notice thereof, . 

An appeal will not be considered if notice thereof is not served on the opposite 
party. | 

On the death of a homestead entr yman the right to eeiees his claim and receive title 
thereto vests in the widow and not in the heirs. 

A marriage in violation of a State law prohibiting divorced persons from marrying 
within six months from the decree of divorce, may-be presumed valid for the 
protection of a widow, claiming as such under the homestead law, where the 
homesteader acknowledged her as his wife after said period of six months, and. 
the decree of divorce remains undisturbed, and the subsequent marriage has not 
been judicially annulled. | : ‘ 


Secretar y Smith to the Commissioner of the Gener ai Pina Office, April 16, 
(3.1. HL) a ee 1894, | (A. B,) 


The record of this catise shows that on March 3, 1883, Thaddeus M, 
Armstrong. filed declaratory statement of intention to pre-empt the 
SW. 4 of Sec. 10, Tp. 8 S., R. 25 W., Oberlin, Kansas, alleging settle- 
ment February 26, 1883. - ‘On August 6, 1884, 16 macle homestead entry : 
for the saine tract. 

On May 23, 1888, Cyrus M. heagaas: Sleiman to be one of the 
heirs and for the benefit of all the heirs of Thaddeus M. Armstrong, _ 
deceased, made final proof. for said. tract; swearing that the deceased | 
lefé no family, and receiving final cartifteate on May 23, 1888. oo 
— On June 20, 1888, Nellie J. Armstrong, claiming 6 be widow of 
Thaddeus M. Armsirong, filed an application in the local oftice to have 
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a the final cortittoate igsnad 46 Oyr us M. Abnisteong oauncelléd, and a oe 4 
certificate issued to her as widow of deceased entryman; or thatahear- 
_ . ing be ordered to determine the rights of the parties. In this applica 
ee eee tion. petitioner avers that she was married to deceased on July fe , 1885, a 
and that deceased died February 22, 1888, while petitioner was living: Pap 
apart from him and with her father in Montana, This petition further = 
- -eharges that Cyrus M. Armstrong, the father of deceased. entryman, = 
told. pétitioner, by letter dated January 12, 1888, a copy of which is 
Sak attached, that her husband had ‘sold his elain. anil advised. her to get 
a divoree from him, advising her to send an affidavit that he (the =~ 
= = : “deceased entryman) had mistreated and eruelly treated. her, and he 

es (Cyrus M, Armstrong) could furnish her all the evidence she wanted. “2 
Petitioner makes others letters, written to her by Cyrus M. Armstrong yee 
shortly before entryman’s death, a part of her petition, showing his __ 
he desire that she should get a divorce from his son, the entryman since’. ~ 
; oe deceased, and his promise to help her. She likewise charges that Cyrus. ae 
— : M. ‘Armstrong circulated the report that she was dead, and by means _ a : 
of such false representations made final proof of the land as s one sof the <2 


- " Sttached to this petition was a power appointing: and: se pundit . = 
ee Owen R. Fogan and 8. D. Decker, Oberlin, Kansas, as her attorneysto = 
a : represent her r Interests, and giving her own address as penn: mane cd 


“On ni uly 7, 1888, Cyrus M. Armstrong was arrested for per fare com- eS 


— mitted - in making: the final proof on May 23, 1888, and held by the 


- United States Commissioner at Oberlin on bail to await the action of J. 


° the U.S. grand jury. 


tee, “By Office. letter CoO) Or November 7, 1888, your office: eee i that — 
-. Oyrus M. Armstrong show cause why the claim. of petitioner Nellie J. 
Armstrong: ‘should not be recognized. In reply to this, Armstrong a 
_.. stated, in his answer, that- on May 8, 1883, Thaddeus. M. Armstrong, es 
= “deceased, was married to one Nettie x. Winters: i in Smith: county, Kon: ee 
sas; that there was born of said marriage one child, known as Milton 
_.. J. Armstrong, who-was over five years of age; that Thaddeus N.Arm- ~~ 
ea strong obtained a divorce from Nettie M: Armstrong, thé mother of this) 
Pe _ child, at the May term, 1885, of the district court of. Graham county, 
and that on July 7, 1885, said Thaddeus N. “Armstrong” married Nellie 
ee. 2 a: Wheeler, the nCHEIGner: who. after living witk him a few months left -.. 
him and did not again live with him; that before his death Thaddeus . 
_. M. Armstrong, the deceased, filed petition in the district court for a 
_ divor ce from: said Nellie J. Armstrong, but at the time of tus said death Se 
-it was unacted upon. ie 238 
- The respondent then claims thatthe marriage of divmsiong deseaven: oe 
ee and Nellie J. Wheeler, petitioner, is void, because the statute of Kan- 
sas provides that it shall be unlawful for divorced. persons to marry 
oo | until-s six eons have expir ed after the date of ae divorce. ee : 





: ‘ : > ‘ 
7  #¥ 
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_ After consideration of this, your office by letter (“«P”), dated Mann : 


| 6 1891, held that. Cyrus M. Armstrong was not one of the heirs of the 


a déceased entryman, and that the final pr oof made by him, as such, was 


fraudulent, and the proof was rejected and Nellie J. seni serone. who 
| claims to a the widow of the deceased claimant, would be allowed ‘to — 


” submit new proof. showing claimant’s eomplance with the law and her | 


legal marriage to him, and that should she not make, or refuse to ~ 
offer, final proof in support of her claim within a reasonanle time, then 
the duly. appointed guardian of. the minor child. or children, if any, . 
would be allowed to submit final proof. ar: . 
To carry out the instructions of this decison the. local officers on 

May 6, 1891, sent a registered letter, addressed to Mrs. Nellie J. Arm- 
‘strong, Fremont, Kansas, notifying her of the above decision of your 
office, and informing her that she would be allowed thirty days in 


which to comply with its. requirements. This was returned unclaimed, 7 


_ and Cyrus M. Armstrong, claiming authority by reason of what pur-- 
ported to be an order of the probate court appointing him guardian of | 


- Milton J. Armstrong, alleged minor child of deceased entryman, was | 


allowed to make final proof on October 13, 1891, and another certificate 
issued to him, the first certificate issued to him as one of the’ heirs, | 
being: returned and: forwarded to your once, with the last taken proot, 
November 21801, ~~" +2 % - 
_.. This was fhe first error commits by the local office, | and it is ‘diffi- 
cult to understand the reason for it. At the time the letter was sent. 
to Nellie J. Armstrong, at Fremont, she had attorneys of r ecord whose — 
address was Oberlin, Kansas, and had her own address ou record, and — 
this was Oberlin, thie very place where the land office was located... 
_ By your office letter (P”) of January 11,1892, the final proof made 
by Armstrong as guar dian was suspended, and the local office notified — 
to make every effort to find the widow of the deceased entryman, and. 
send a copy of your office letter of Marah 6, 1891, by registered. mail, 
to said widow advising her that she would be allowed a reasonable time 
within which to make final proof on said entry. os 
On March 18, 1892, the local office reported that eid letter. had 
been sent to Nettie Waldin, at Burlington, Iowa, and the return card 
showing the receipt of the letter was signed “Nettie May Waldin, by 
B. A. Waldin;” that thirty days had elapsed, but Nettie May Waldin , 


had not offered any proof. This was.the second error committed in this. . 


case, and there was no more excuse for it than for the previous one. - 
iiistaad of sending a letter to Nettie May Waldin, presumably the 


divorced wife of the dead entryman, and oue having no. rights what- es 
ever in the premises, and who was:not properly a: party to the record, ae al 


the instructions of your office lettér should have been ser ved on the 
- attorneys of Nellie J. Armstrong, who were of record and lived i in Ober- | 
lin, where the land office was situated. 7 | | 


- With this letter of March 18, 1892, the local office transmitted ¢ acer. . 


“tified ony. of the records of the probate court NO Graham county, Kan. 
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: ‘sas thowile that on May 18, 1885, Thaddeus M. Armstrong anid] N Tettio ; , | 
oot MM. Armstrong, father and mother of Milton J. Armstrong, inopencourt. 
_-yelinquished said child, and the court decreed that thereafter the said 


Milton J. Armstrong was the child of one Julia- Armstrong. These oe 
at “proceeding S ope regular and legal, and within the jurisdiction of the» i 


| court. 


‘By your office iene («P”) of. June 16. 1892, the entry i in Sau ne 


- is held for cancellation, subject toa right of appeal within. reine days. 7 st 


. » This i is done in wor ds folowing: 


Pa am now in receipt of your letter of March 18, 1892, transmitting registry return a ae 
--. weceipt signed ‘Nettie May Waldin, by B. A. Waldin,’ and repor ‘ting that said Nettie” 
~~ Waldin was duly notified as cence: in said letter ‘P’ of January 11 , 1892, and that oa 
more. than thirty days had expired without any action being taken by her. _ ka 
-... - In view of the foregoing, said final homestead entry No. 1310, made May. 23, 1888, va 
for the SW. £ of: section 10, I. 8 8., R. 25 W., and said-final homestead entry No.’ 


oe 3761, made October 13, 1891, both. based. on éeiginall homestead: eed No. 814, i, are Dube 


ae eby held for cancellation. 


28 oD here.15- nothing’ to show this ieciaiou. Was -eVer: served | upon ‘the : bee 

ar us attorneys of Nellie J. Armstrong, who were of record as aforesaid. 2 
On November 26, 1892, Cyrus M. Armstrong, as guardian of Milton nse io 
J. Armstrong, filed al ae and there is nothing to show thiswas | 


ever served upon Nellie J. Armstrong, or her attorneys of. record, but 


7 : | a postmaster’s Teceipt is attached to ‘this appeal, showing a letter was - — 
oe: registered to one Nellie J. Armstrong, at Fremont, Kans as, and an affi- ) 
- le to the effect that a copy of the appeal was mailed. | 


It appearing that Nellie J. Armstron g, who claims to Ge the. widow: a 


of the deceased entryman, has never been duly notified of your office 2. 
~ decisions, or. of this appeal, the same is dismissed, and the decision of 


- . | : June 16,. 1892. , holding for cancellation final homestead entry No. 1310, . 
~~ made May 2 93, 1888, by Cyrus M, Armstrong, as heir, and final liome. 


stead entry. No. 3761, made October 13, 1891, by. said Aeaairons as 


Pols ee guardian, is modified as follows: 


.. (1) You will eancel the final homestead entry No. 1310, made May 23, : 
1888, by Cyrus M. Arinstrong, as heir. | 


pee a2 ) You will not. cancel the final Lomestead oe No. 3761, ‘made’ - 
a October ; i3, 1891, by said Armstrong, as guardian, but. suspend ee 


g on the same pending the result of the following instructions. en 
(3) You will cause Nellie J. Armstrong to be properly notified of your 


: oe 2 office decisious of March 6, 1891, June 16, 1892, and of this decision, — | 
and allow her a reasonable i ‘after sonee sitliin which, to assert her ek 


| oe as widow. 


eu by Should Nellie J Auber fail to qualify oe fal final ee -_ 
oe within the time required, which will not be less than thirty days, you. 


se : will cause notice to be served personally upon the minor child, Milton. = : 


oe Armstrong, also on-his legal or foster-mother, also on his natural | 
mother, the divorced wife of dead entryinan, and ‘also on his guardian 
ae of record. and not take final action util itis established. which: of these : 
ar oa is the proper'g guardian by the State law of said minor. Soi s 
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> Special Agent McKenney, in’ a report on this case, states that the 


local office decided that the marriage between the deceased entryman — | 


and Nellie J. ve eene was. void, ‘but that such a ae was an 


error. 


There is nothin g in the. record eronenittied: to this ities: showing such 


action by the local office, and. if such a decision were made, it is of no 


effect. 
At the time of Acmeioue! $ marriage to Nellie 7, Wheeler, ‘ne a: 


| . ant in this cause, a statute of Kansas provided that it siotld be unlaw- 


ful for any party to a decree of divorce made by a trial court to marry 


within six months after the rendering of the decree, In view of the . 
fact, however, that Armstrong, though marrying Nellie J. Wheeler 


beter six months had elapsed from the date of the decree dissolving 


his former marr lage, acknowledgde her as his wife after the six months, 


and, in the absence of any judgment of a Kansas court, either revers- 
ing the decree aforesaid or declaring the subsequent marriage void, this 


Department will presume it valid, and accept Nellie J. Armstrong as 


the legal Widow of the deceased ent yan, 


we v. VAN Coe 


In the case sare entitled, decided by the Depaemenes Mar ch. U1, 


» 


1893 (16 L. D. ., 280) a rehearing is ordered by Secretary Smith, April ; 


16, 1804. 


TIMBER CULTURE ENTRY—SPECIAL AGENT. | 
WALKER V. . PROSSER (On Review). 


A timber culture entry made oe a special agent of the General er Office is s invalid, 
under the provisions of section 452 h. &., aud must be canceled. 


Seer etary ry Smith to the Commissioner of the General Lana Office, April 
 GLERH) 25 1. 16,1894, | - (i. M. R.) 


By your letter of doptanibes 6, 1893, you transmitted a motion for 
review upon the part of the contestants in the ease of Walker v. Prosser, 


decided. by this Department J a 7, 1893, and reporeg in 17 L. D. ie 


page 85, 


| October 18, 1882, William FF. Prosser made timber-culture nue: for 
lots 1, 2, 6, 8 and 10, See. 2, T. 8N,, BR. 24 Bh. al Yakima land. dis. | 


trict,. Wy ashineiee: 


October 28, 1889,. J ohn A, Walker filed an affidavit of contest alleg- | 


ing inter nee pha Prosser was disqualified to make timber culture 


| entry, because at the time me made it he Was @ pe erate agent of the 





- Office. - 
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s < government, appointed by the ‘Commissioner of the General Land : 


‘The register and receiver ‘recommended. the éandellation of. the ontey! | 


on the ground of disqualification. Upon appeal to your office, the 


_ decision below was sustained and upon further appeal, the departmental — 
decision before referred. to, reversed the conclusions heretofore reached’ 


ae and dismissed the contest and allowed. the entry to remain intact. 

‘The motion for review raises two. questions: the qualification of the 

‘entryman. and the alleged non- compliance with the timber-culture law. 

In view of the couclusion. herein reached. upon the first exception, it 

will be unnecessary to consider the second. i ge 7 
Section 452 of the Revised Statutes provides that— ke 


The. officers, clerics aad employés in the General Land Office. are prohibited frome 
directly or indirectly purchasing or becoming interested inthe purchase of any of 


th, the public land; and any person who violates this section shall forthwith be pene : 4 


oo _. from his office. 


~The first fewisinion 4 upon hic ees was that of ¢ April: 25, 1812 2 4 “ 


oS Stab, yaues and this was followed by the act. of July. 4, 1836. ( ‘Stat., e . 


pi .107), out of which the section grew thatis quoted above. ee ea 
| ‘The language used in the statute is plain and utiambiguous ae the ee 


SS disqualification: is absolute and: this 8 Department heretofore has socon- 


Penae 7 - strued ae | oe 
2) 2. In the case ot the State of. Nebraska v. Dorrington. et tal, @ opps ace 
- Land Owner, 122), Secretary Chandler held that— ee 


Registers and receivers and their ‘clerks and employes and. alll persons 5 ititimately | 
or confidentially connected with such officers or employes, are prohibited from making a 


2 : | oP entries of the public lands at the offices with which they are connected. 


io “August 23, 1876, a ‘eireular was addressed to. the. ‘registers: aad. 
ee “receivers by the Commissioner of the General Land Office as. follows: 


| Pursuant to iistructions from the Hon,: Secretary of: the Interior of the 3d. instant, ee 
| you are her eby advised that the registers and receivers, and their clerks and employes, e 


a and. those. intimately and confidentially related to the registers and receivers, their as 


clerks. and: employes, will not be permitted, under any circumstances, to rial: any 
entries: of. public lands at the district offices. over which they respectively have con- 
trol, or in which they are respectively employed; and that wpon. satisfactory proof 
that this regulation. has been violated, the officer. offending wall De: seperven to. the 
Executive for removal. . 7 7 ‘< : | 

., This regulation is not intended £0 yee ay cases proviaédd ori in section 2987 of the 
Revised: Statutes of the United States, where parties. ‘initiate. claims sander the pre- 
oe -emption or homestead laws, ; and are subsequently appointed registers ¢ or receivers, 


In Grandy v. Bedell (2 Le 1, , 314), the. syllabus is: 


As: ‘the evidence fails to. now a substantial coitpliance ith “the. timber culture 


q Jaws, i in view of the unfavorable weather, the entry is allowed. to. stand, notwith- mee 


| standing the par ty was a elerk i in the local land office at date of making entry: 


This decision is ‘contrary to. the one just. before cited and i is witout: 


ee the: support of. prior or subsequent holdings up to the rendering of the Ke 
Ce one j in the case at pet which it is now ouety to have reviewed. - 
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‘The case (supra) has never specifically been set suid ‘and overruled, 
but in the case of Herbert oreeee et al. os L. D., ma) Seoretary 
_ Noble held that—«. ; 7 


The disqualification t to enter public lands. contained i in section 452 R. §., extends 
to officers, tlerks and employés in any of the branches of the public service under 
the control and supervision of the Comunissioner of the General Land Office in the — 
discharge of his dutics relating to the survey and sale of public lands. | 

A timber land entry made by an employé in the office of the surveyor- -general of 
the district in which the land is situated, is illegal and. must be canceled. | 


Subsequently, on a motion for review of the case it was held (11 L.- 
D., page 96), that— - 


Clerks in the office of the surveyer- -peneral are clerks or anpleyens in the office of 
the Commissioner of the General Land Office,in contemplation of law, and therefore, . 
‘under the fiber of section 452 of the Revised Statutes, disqualified to enter 
public land. - | 
| * Directions given for the for mulation of a irewlar 10 accor dance with the construc~ 
- _ tion of law adopted herein. | | on 


On September 15, 1890, the circular referred to was aed and was 
as follows (1 L. D., 348) : ‘ 


Section 452 of the Revised Statutes provides that ‘‘ hie none clerks, and. em- 
ployés in the General Land Office -are prohibited from dir ectly or. indirectly purchas- 
ing or becoming interested in the purchase of any of the public land; and any per-— 
son who violates this section shall forthwith be removed from his office.” The Honor-. 
able Secretary of the Interior, in the case of Herbert MeMicken et al. (10 L. D., 973 
11. D., 96), has decided that the disqualifications to enter public lands, contained _ 
in said. sections extends to officers, clerks, .and employés in any of the branches of 
the public service under the control and supervision of the Commissioner of the 
General Land Otnee in the discharge of his duties relating to the survey and sale of 
public lands. 

_. In accordance with said decision all: officers, clerks, and employés in the offices of 
the survey ors-general, the local land office and the General Land Office, or any per- 
sons, wherever located, employed under the supervision of the Commissioner of the 
General Land Office, are, during such employment, prohibited from entering, or | 
becoming interested, nereey or. indir ectly, i in any of the public lands of the United 
States.. 2 


The statute then hae beet consti’ ued to absolutely disqualify any one 
employed in the General Land Office whether located in the city of 
Washington or not, from acquiring any title whatever to any of the 
public lands during the period in which he is so employed. | 

In Winans v. Beidler (15 L. D., 266), it was held that— 


Section 452, R. S., does not prohibit a homesteader from completing title, by due 
compliance vith i who after making his entry accepts and holds an appoint- 
ment in the General cet Office that gives him no advantage over the general pub 
lie in the matter of prosecuting his claim, 


A motion for review of this case was denied by’ Secretary Noble 16 
L. D., 66). But in that case the entry was made prior to the time at 
which the party becamean employé. His rights had, to some extent at 
least, become vested, and the decision (supra) allowed him to complete _ 
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| wale that, wh cn nea hen leg ally initiated. . The ‘object. of dhe paints eae” 
evidently, in. disqualifying the employés of the | General. Land Office | 
was to prevent their use of such knowledge as came to them in an is - 
official way, to. their private benefit; hence it follows, that anentry . 
~ Inade prior to the time of becoming connected with the offiee should 


_ stand for the reason that he did not-have, and could not have had, any — 


_ superior sources of. information. over his” neighbors, and it would: bea. 

manifest injustice to destroy the rights of a bona fide entryman of the - v 
public lands on the ground that subsequently he became an officer ¢ or rT 7 

a agent: of the government in relation to the public lands. - | 


Itis urged in behalf of the entryman that he acted ‘under a. ett 


from. the Commissioner of the General Land Office, and that under the. _ 


: cireumstances, he is entitled. to - especial consideration. The letter» 7 


ef * teferred to is as follows: 


7 It is held by this ahine that aes case oe Mr. oe ee come within the 


“ ‘inhibition contained in. section 452, Revised Statutes, and that a “special timber 


. agent may be entitled to the pre-emption privileg e, - not. being employed. in the gen-. 
eral land office at Washington. ~The circular of August 23, 1876, issued by this 
office, under the Hon. Secretary’ S decision of August 3, 1876 (3 Copps’ Land Owner, . 
122), forbids the entry of public land by clerks and ares in the local land 

offices, but: does not apply to special agents. | 


That letter was Wr itten in reference to Splothel stink of Promos an 
the facts in. that case were similar to the case of Winans v.. Beidler 
before cited, Prosser had- prior to the time of his appointment as. 
special agent, made a pre- emption filing and upon his offering final 
proot subsequent to his becoming an agent, the local officers refused 
to accept it, and upon the matter being br ought. to the attention of the 
‘Commissioner, the letter quoted was written. Under the facts in the 


ease Prosser was entitled. to make final proof, and while the letter. of 


the Commissioner does say that the law did not apply to special 
4 agents, as a matter of law it did, and the construction therein ee 
ate section 452 R. 8. was an error, ee 


When the object. of thie act is” ncbasideecy it will ae seen that. it a 


applied with special force to such parties as the: defendant. in the - | 


cause at issue. As a special agent of the Commissioner of the General 7 


< ~~ Land Office, he was in a position. peculiarly. adapted to secure such — 
he. knowledge the use of which it was the intention of the act to prevent. 


Tt follows from what has herein been set out, that: the. decision of this 
Department of date July. ue 1893, was in error and the same is ‘hereby 


-_? Set aside; and the decision of your office is: affirmed. 
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RAILROAD GRANT—ADJUSTMENT—PRE- -EMPTION FILING. 


‘Sr. PAUL, MINNEAPOLIS AND MANITOBA Ry. Go. 


The act ot March 3, 1887, directs the adjustment of railroad grants in accordance a 


with the decisions of the United States Supreme Court, but constitutes the Sec- 

retary of the Interior the judge to determine in each specific case whether a 
demand for reconveyance should be made; and where the particular question | 
involved has not been passed upon a anid court, the action a the Secretary: can 
not be delayed therefor. 

The fact that a pre-emption filing is mails in violation of an executive order for the | 
benefit of a railroad grant, will not relieve said grant from the operation’ of said 
filing against the subsequent definite location of the road, meee said or der has. 

| ales ed by imitation prior to such location. 


Secretary Smith to the Commissioner of the General Land | Offee, Aprit hen 


GLH) 2. 16, 1894, (FLW...) 


With your letter ‘ae November 20, 1893, was forwarded the answer 
made by the St. Paul, Minneapolis aa Manitoba Railway Company, to 
. the rule served upon aad company to show cause why demand should 
not be made for the reconveyance to the United States of the SW.4, | 
Sec. 21, T. 119 N., R. 30 W., 5th p. m., and the S. $, Sec. 11, T. 119 N. 
R. 31 W., 5th p. “ Marshall land district, Minnesota, as contemplated 
by the act of March 3, 1887 (24 Stat., 556). 
Said tracts are hin the six miles, primary limits, of the grant 
made by the act of March 3, 1857 7 (11 Stat., 195), to aid in the construc- 


tion of the main line of ard road, the definite location opporite which ns 


was shown upon the map filed eeam bar 5, 1857, | 
-Pfior to said definite location, to wit, on June 22, 1857, the local officers : 
in the several land districts inciedie this grant, were instructed— _ 
Not to allow any pre-emption claims predicated. upon a settlement made within 
four months after-receipt of this letter,.on any of the lands withdrawn from mar. 
ket, in view of the provisions of the law of March 3rd last, making a grant of land 
. to the Territory of Minnesota for railroad purposes. | 
| The land in question WAS, at that date, within the Minneapolis land 
- district, at which said order was received on June 30, 1857. 
Subsequent to. said date and prior to the definite location of the road, 
__-pre-emption filings were allowed for the lands in question, based upon 
- settlements alleged prior to June 30, 1857. 
‘These filin gs were of record, uncanceled and subsisting claims to the 
lands at the date of the datinite location of the road, but were never 
perfected by the. offer of proper proof thereon accompanied by tender 
of the purchase money in payment therefor. © ; 
~The company contends first, that the act of March 3, 1887 (supra), 
provides for the adjustment of railroad land grants in accordance with 
thé decision of the supreme court, and as such court has never held 
specifically that an unperfected pre-emption filing, existing at the date 
of the attachment of rights under a railroad grant, would defeat the 
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‘oper ation: of such. grant, upon the laud so. filed for, that there is iene 


a authority for the present demand. ee 
_... While it is true that. said. act directs the nen: té be: made in 
oo accordance with the decisions of the supreme court, vet the second L = 
a section provides: | : fa ok 


-— ° That if it shall appear, upon the completion of said. sdjustinent: or sooner, at ee 
we J lands have been from any cause, heretofore erroneously certified (or: patented) — 


2 it shall be the duty of the Secretary-of the Interior to ther ‘eupon, demand, ete. 


| The Seer etary of the Interior is, by such legislation, made the jud, e ett 


che an determine whether the case, as presented by ‘the records of the land fa os 


. office, warrants making the demand. Da, Stl ai 
Numerous questions are presented every day for delaminations as a YoY 


ok | Pe iecien some particular tracts passed under a railroad g grant, for the “ a 
determination of which no decision of the supreme court: can be found 


- asa guide, New cases are every day coming before .that-court for 
decision. Must thié Department wait. until a similar case is pes ee 2 
o Po. upon by the court? Ce ae 


How i is the case to arise? - 


The power to recommend suits for the recovery of inns g exroneously. ae 


ee rat on account of railroad grants, existed before the passage of | - 


= said act, and said. act in nowise limited the powers. of. this ei ae 


"Attention mi ieht also be called to the provisions ‘at the Seighth section te 


oe of the act of March 3, 1891 (26 Stat., 1095), which pr ovides— 2 bs 
fe That suits bythe United States to vacate and annul any patent heretofore issued - “ 
ee shall only be brought within five years from the passage of this. act. a oo 
aig « The greater part of this time has- already run and all contemplated ee 
7s suits must soon be disposed of. ae 
© Its further urged by the company, in its answer, ‘that these filings Os 
were allowed while the order made by the letter of June 22, 1857, was 


. yeti in force, and, as the allegations of antecedent settlement were essen- fig 


tial to the admission of the filings, it is necessary to prove that such 


oS - settlements were in fact made, as alleged, in order to give vailtdity | to we 


oe the filings. — oe 
io. The-act: making the grant did not authorize a withdy wal of the lands ere 
a ce to the definite location of the road, and, without questioning the 


authority to make such withdrawal, it. is. sufficient to say that said e 7 


oe withdrawal cave the company no additional rights under its grant. ae 
ce The allowance. of filings against the order was a matter solely be- ae * 
oe tween the United States and the claimant. The objection. might be 
waived by the United States but could not be asserted by the company. | 
‘Will it be asserted by. the company that: the Secretary of the Interior 





me oe could not have revoked the order, the next day, ¢ a week, or a. month - 


| after it had been issued? 


. The rights under the grant attaehed. upon the definite location of its. a 


ty 


: Toad and not sooner. 
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This interdiction expired on October 30, 1857, more than. one. south - 


| "Shetare the definite location of the road, and although it was sought.to 


have the period lengthened, the eoqucat® was denied by departmental if 
letter of November 16, 1857. 


. ‘Whatever bar th eréfore. existed to the aiieweiige of hens: alin pele tes 
there was any objection to their allowance, which I do not admit—was 
removed by the expiration of me period before any Penis had attached ah, 


under the grant. | | 
These filings were subsisting claims at the date of the definite loca | 


tion of the road and. served to except the land covered mere from | = 


the operation of the grant. 
[ have, therefore, to direct that you make demand. upon the company 


for the conveyance of these lands as contemplated by the act of March — . 


— 8,1887 (supra), and at the expiration of the required time report action | 


taken, 
The company’s answer 1s herewith returned that it may be forwarded 


with the record aoe in the demand. 


-HUNTSBARGER , BIOMMANN.. 


Motion for review of departmental decision of March 9 oy 1893, 16 
L, D., 270, denied a a Smith ove 16, 1894. 


TIMBER CULTURE CON TEST—HEIRS—RULE 48 OF PRACTICE. 
| BIDWELL v. | BIDWELLS Hnirs. 


_A contest against the heirs of a deceased timber culture entryman , on the ground of 
x non-compliance with law, cannot be properly maintained by one of said heirs : 
| - and no rights are secured through a contest of such character. 
Where a decision of the local officers is contrary to existing laws or regulations the 
- Commissioner may consider the case on its merits and reverse the ruling of. said 
oo though the appeal does not ask for such action. . 


‘Secretary Smith to the Commissioner of the General Land Office, Son 
(J. 0. H) oiyt 16, 1894. _ see ce M. RB.) 


This case anvolyes ie NW. 2 4+ of Sec. 9, T. 101 N, R. 61 W, Mitchell | 
land district, South Dakota. | 
The record shows that George Ss. Bidwell made timber culturé. entry 


2 for the above described tract May 15,1879. 


August 7, 1886, Maude ©: Kober made timber culture ene for the 
land in eeatic yore: the prior entry of Bidwell havin g been cancelled | 
by relinguishment. _ | 

. May 28, 1887, Frank A. Bidwell filed an affidavit of sonteee anc | 
_ the entry of Kober, alleging that the es of Geor ge 8. ‘Bid- . 





Fea well 1 was, invalid as: he was of unsound mind ab the | time of its execu- 2 
ee tiem os. ~ 
March. 93, 1888, Mary J. Bidwell, the widow of the ‘deceed igs Ci fos 
- man, George Ss. Bidwell, who committed suicide on. the 28th day of 
April, 1887, filed her affidavit of contest, making the same allegations — a 
as to the sanity of the. relinquisher, and also filed a motion to dismiss 
-. the contest of Frank Bidwell, as fraudulent, speculative and collusive. 
oe Upon this second contest filed by Mary J. Bidwell, no action was 
“taken, but by your office letter OH? OF August 25, 1889, the caseof > 
Frank A. Bidwell v. Maude C. Kober was finally closed, and the entry 
_ was cancelled, and that of George 8. Bidwell was reinstated, subject: a 
oo to the heirs’ compliance with the law. . 
-. July 30,1889, Frank A. Bidwell filed an affidavit of contest against ah 
oS B - the entry ‘of Goor ce 8. Bidwell, setting forth that the entryman died 
on April 28, 1887, and that fom August 7, 1885, up to his death the. 
- said George S. Bidwell had failed to cultivate the trees upon thé land, 
vee | in accordance with the law, and that since his death his heirs have igo: ae 
age f failed to cultivate the tract or any part thereof, and further, that at). 
eee” > that: time there were not five acres of trees, seeds or cexttings nor - 
the land. : 


The heirs of Géor ee S. Bidwell were set-out to Be ey 7 Bidw ell, 


Se ‘nis widow, Geor gclana v. Bidwell, an infant, and the contestant Frank | 


is s Bidwell. | es a : ae, 
July 22, 1890, the register ‘and receiver rendered their joint opinion, _ 
wherein they held the entry for cancellation, and denied to the | con- oe 


oe ane the preference right of entry. 


«July. 24, 1890, Frank. A. Bidwell appealed from that portion | of the ce 
i. decision denying him a preference right. There Was 10 oe by the aes 
other parties to the suit. os 
| Mar ch 10, 1892, your office decision was eendcred iler ein fie finding a 
of the local officers was reversed, and the entry was reinstated. oo 
. Subsequently, upon a motion for review, setting forth that the deci-? 


gion sought to be reviewed was in error in reversing the. local officers, | 


-. and reinstating the entry for the reason. that the case was not before 
your office on its merits, but only for decision upon the denial to the | 
—- contestant ofa prefer ence right of entry. Your office decision of June. 
20, 1892, affirmed that of March 10, oe and. the contestant appepled ore 
to the Department. aa 


_ appeal. ‘The first being, was the contestant’s Perens. ent ee - a 
: right as could be taken away? a | 
Pea - The act under which a contestant has a pr Beeonee: right of ee 1 a 
that of May 14, 1880, (21 Stat., 140) section two thereof, But whilst 
that section contains general apace this Department has: construed Fag 

7 itt to 0 be limited i in furtherance of equity and of good 1 faith. wets 


There are two questions necessary to i passed upon, aaiseal by ‘the | 
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In ie case of Vaughn OP Brecheisen ee L, Ds 585) ‘the eyllabus is as \ 


~ follows: | | 

- “The contestant canuot be heard to complain of the entryman’s faite to sonply: 

oe the law, if such failure is. the result of the wrongful act of. the contestant. | 

In Fletcher v. Gates (7 L. D., 24) it was held that— 

The contestant is estopped from charging non- compliance with the timber stirs ie 

law, wher he, as the agent of the ney had under taken to fulfill the require- 

ments of the law. : 
In MecAnulty v. Wood (11 L. D.., 177 ) the syllabus is: 

_ A contestant will not be permitted to on advantage of his own wrong to estab- 

lish a charge of non-compliance with cue and thus secure a preference right of — 

entry. 

And again, in Wilson w. Vaughn (16 L, D., 365) it was held that— 

A timber culture contestant who, for purposes of cultivation, has control of the - 


land embraced within the entry under contest, will not be permitted to.take advan-— 
tage of his own failure to cultivate, in order to defeat the rights of the entryman. 


‘The cases cited are sufficient to establish the doctir ine that this De-. 
partment has under cer tain circumstances, denied to the contestant & 
-preference right. : ; 

_ The case at bar presents an heir contesting the entry of an ancestor, — 
: alleging that since his death the heirs had failed to cultivate, in accord- 


ance with the law. If this allegation were. true, and’ the contestant - 
_. were allowed a preference right, it would follow that this Department 


had sanctioned one’s taking advantage of his own wrongful act to: 
‘secure the land im issue at the expense of his co-heirs. 


Such a state of facts and conclusions of law would be. under to. ng 


the spirit of the holdings of the Department, and in violation of equity. 


As an heir of George 8S. Bidwell, the contestant’ was equally obli- ‘ 


gated with Mary J. Bidwell and (eoeaan C. Bidwell to see that the 
law was complied with, and if there was any such failure it was due i i. 
_ part to the laches of Frank A. Bidwell, and it is therefore held. that an 
heir of a timber culture entryman ¢ann ot be heard to contest the: entry; | 

and acquires no. rights by reason of such contest. | 


The second question raised ‘by the appeal refers to the legality of” : | 


your officé decision ‘in going into the merits of the. case and. reversing 
the local officers, when the only appeal taken did not ask for such inspec-. 
tion, and specifically gave the ground of error to be the denial by the 
register and receiver to the contestant of the so rights 1 1D such cases. 
Rule 48 of Practice is as follows: 
Rute 48.—In case of a failure to appeal from the desision of the'local officers, 
_ their decision will be considered ‘final as to the facts in the case, and will be dis-/ 
turbed by the Commission only as follows: 
1. Where fraud or gross irregularity is suggested on the face of the y papers. 
2. Where the decision is contrary to existing laws or regulations. | 


3. In event of disagreeing decisions by the local officers. 
4. Where it is not shown that the party against whom the decision was rendered 


"was duly notified of the decision and of his right of appeal. 
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“Theo opinion ot the local officers. fisclone: that. they made’ % no fiiginig: ae ; 
of. facts, but simply recommended the cancellation. for’ non- -compliance oe: 


ce with the law. The register: and receiver, except where a relinquish-. : 


‘iment is filed, have not the, authority to cancel an entry, and can only , 


recommend. such a course to. the Commissioner of the General Land | oi 4 

: | ‘Office, and as the question of cancellation is addr essed primarily to the. ae 

discretion and judgment of the Commissioner, it must. follow, that in 
~~ order to act intelligently, it: became necessary to examine the records. 


The ‘second clause of. Rule ‘48. (supra) clearly. covers the CASE, now - 


ee under consideration, and an examination of the record leads me tO: Ge 
Sic” coneur in ou office decision, and the same Is is hereby: affirmed. 34 


| | PRACTICE—W1" THDRAWAL OF APPEAL. 
E ee TS _ AIL %. ‘PATZER Er “AL. 
Where. an. 2 appeal from ne General Land Office t is aerundenwen en the oavpeliant prior we 


to the transmission of the record to the Department, the Commissioner may dismiss — 
~ said appeal; and close the. case as though no appeal had been aken 


, Seer tan y Smith to the Commissioner cof the General Land Ope, Apri - 


This. case is before the Desens on an ‘appeal by J Hill ; in the case 
of George Hill ». Charles Patzer and Thos. J. Smith, Kingfisher, ‘Okla- - 


homa land district, from the decision of your office of October 31, 1893, _ 


| “dismissing contest against. Patzer’s homestead. entry, No. 7500 upon -: 
Beg NW.4 and lots 1 and 2 of Sec. 7 T. 16 N., BR. 8 W., cancelling said 
entry, allowing Smith to per ‘fect his entry i in- thirty days of pouee, hold: 


ing his rights superior.” 


| In the letter of ‘transmittal, y your office alls attention: to the fantlies | 

. fact that. “This case is forwarded in accordance with tuling i in case of ee 
ie Stenoien v. Northern Pacific B.. R. Co. (12 L. Di, 495)” ao 

it appears that after said. Hill’s appeal had been accepted by. your 


| - P office, and before the record. had. been. transmitted to the Department, ?, 
that the said. appellant: filed in your office | a written motion withdraw- : 


7 ing his appeal, and dismissing his contest, and the question is preserrted. 


to the Depattment as to the propriety of. continuing: ‘in force a rule of — - 
S procedure adhered to in. Stenoien v. Northern Pacific: R. R. Vo: supra, 7 


a and cases therein cited. oF 
‘In that. case. ib was held (syllabus) that— ne 


An appeal accepted. by the General Land Office tertiinates its jurisdiction 6 over - 


| the case, and it does not subsequently acquire jurisdiction on. the withdrawal of peas 
such appeal, in the absence of departmental action thereon. ; | . . 


~ Whatever rule of jurisdiction may obtain in courts of law, the mixed apse 


; ; 5 judicial and administrative functious of the Department are such that 
7 these a may be dealt with, under discretionary Powers; ai a 
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. due. eee fo the rights of litigants, and the proper protection of 7 
governmental. interests. | 
There does not appear to be any good reason why your office should 


not be allowed to make a final order in stich cases, such ordet beng | 
essentially ministerial, and the press of public Dasiness under the 


“administer: ration of the public land laws demands the. abrog ation of one 
rule that has heretofore obtained. : 
Hill’s appeal herein is hereby dismissed, and in all cases in wes an 
appeal has been accepted, and afterwards a motion shall have been 


aon _ filed by the appellant, withdrawing said appeal before the transmission _ 


of the record to the Department, your office is directed to dismiss the ~ _ 
appeal, and make such final order in the case as if such appeal had 
_never been accepted: | | | 


RAILROAD GRANT—WITHDRAWAL ON GENERAL | ROUTE—RELIN- 
—_ QUISHMENT. } - 


Norranrn Pactric R. R. Co. 2: ‘MoManoy. 


A lintiianinent by the company of lands- included in the orig inal withdrawal on! 
general route, and not within the withdrawal on the amended route, should not 

. be applied by. the government as against the company in view of the fact that 

‘said relinquishment was at the instance of the Department, and that the second 

withdrawal is not effective under the law. | 
But where a homesteader, prior to definite location of. ‘its Te acts on such relin- 
quishment, and mukes an entry of land so porn ened, the company: As oavepped 
from claiming the land as ag aigt him. 


; Seevetary Smith to the Commissioner of ti the General Land Office, April . 
(J. I. HL.) £6, 1898 RW 0) 


‘I have considered the case of the Northern Pacific Railroad Com- 
pany ».Johu W. McMahon, involving the S. 4 NE. 4, and NE. 4 NE. 4 
See. 11, T. 26.N., R. 6 H., Seattle land district, Washington, on appeal by on 
the company from -your office decision of J anuary 13, 1891, pporeme: said — 
tract, to be excepted from its grant. 

‘This tract was originally included within the limits of thé withdrawal: | 


upon the map of. speak route of the branch line of said none filed 


7 August 15, 1873. | 
- During the year 1879, said company filed a map of amended general 
route of said branch hae which was accepted by this Department on - 
Sune 11, 1879, upon the condition that the company release further 
‘elaim to all lands included within the limits under the map of 1873, 
which might fall without the limits adjusted to the location of 1879. 

This the company did and all such lands were restored to entry after 
due publication of notice in November, 1879. : 

The aS in question fell oe sald restoration. 


~ 7 
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ee ‘Gpont the definite location ofthe fond. as shown upon es map filed se 

sees September 3, 1884, this land. again fell within: the limits of the: ‘grant. Po. 
= “Subsequent to 1879 and prior to 1884, to wit, on April 3, 1883, one. 
one Geo. W. Bowman filed a /pre- emption declaratory statement for this saat 
7 land, alleging settlement March 30th, preceding, = 2 
“No proof was ever offered under said filing nor has the same ever os 
eee fieen: canceled from the records of your office. | 


Your office decision, appealed:from, holds that said filing Was a Rub: : 
sisting claim, prima facie valid at the date. of the filing of the map of 


“<> definite location, and hence served to defeat the grant to said company, — - 
~*~ and under this view of the matter, homestead entry No. 6345, by John 


noe OW. McMahon made April 9, 1884, upon which final certificate No. 3852 a 7 


ag : issued. August 12, 1890, is permitted to stand over the company’s Pro. . 


. test calling for its can cellation. 


—-. In the case of said company against Guilford Miller ies L. D. , 100), ee 
oe it was held that there is no authority of law permitting the. filing of? 
~@ map of amended general route, and that any withdrawal made 
“thereon is in violation of law and null and void. This ‘position was th 


he: affirmed in the case of Cole against said company (17 L. D.,8). 
It is therefore contended by the company that if there was no author- aa. 
oe ity of law permitting the filing and acceptance of a map of amended 
~ general route, its relinquishment, made in consideration of said accept- 


en ance and at the instance of the Department, cannot. in good faith be Ls 


oe : | applied, and that the original withdrawal of 1873 must be respected. _ . 
~The withdrawal upon the map of 1873 was a legislative withdrawal, ee 


ee provided for in the 6th section of the act making the grant (July 2, ee 


1864, 13 Stat. , 365), and. as the company’s: reliquishment. was made. af . i 


a ce. the instance of this Department, in view of a change in the withdrawal oo 


- for which there was no authority of law, I .am of the opinion thatas 

- the withdrawal then made cannot be maintained, that the relinguish- — 
oo ment under the first withdrawal cannot in good faith be ele, as. Ee 
Be ae against the company by the United States.. eas 
- In this case, however, another feature arises, viz., MieMahon was 


7 ot permitted to and did make entry of the land before the definite loca-_ ee 


_ tion-of the company’s road, hence he acted upon the company’s, relin- = 
quishm ent and was no party to its procurement... It must be held that. ee 


pe when allowed the same was in accordance with the polings and. ih coe . a8 


respects regular. 


McMahon having. acted upon: the company’s relinquishment, aye a 


: : - ever view be taken of the same as between the United States and the : 
- company, I am of the opinion that as against McMahon the company 


_ is estopped from claiming the land, and as he has perfected said entry — - 
by making satisfactory proof of pomplianeet with law, that hei is s enti- Moe 


- tled to patent for the land. 
a 7 Your office decision i is-therefore affirmed. 


DECISIONS: RELATING TO THE PUBLIC IC LANDS. Ate 
i HOMESTEAD ENTRY—COMMUTATION. 
| MATTHEW BENSON. 
A imeciead entry aiads sineé the aecament of _ 2301 R. s, cannot be.com- 
muted without fourteen months residence and cultivation from date of entry, 


even though settlement was made prior to the passage of the amendatory act, 


Seoreiar: y Smith to the. Commissioner of the General Land. Office, Apr a 
(J. I. H.) , a a 16,1894. | _ | (P.d.0.) 


~The land volved in 1 this fea is Lot 2 og die SW. 4+ of the SW. 


4 of Sec. 8, T. 36 N.,R. E., 4th P. M., , Wausau, Wisconsin, land district. 


The record: shows shat Matthew Benson made homestead entry of 
said tract May 8, 1891, alleging settlement. December 20, 1890,. and 


on August 12, 1801; mals commutation proof. before. the. olerk of the. 


. district court of Onetds county. Thesamew as received and approved ; 
ty the local office August 18 following, and final certificate issued. —- 

_ When the matter came up for-consideration in your office, the proof | 
was rejected by Jetter of cere 11, 1893, for the reason that the 
entry— : . 


having een made subsequent to the act of March 3, 1891, falls under the require- 
ments of the 6th section thereof whereby parties proposing to commute their home- . 


Stead. entries to-cash must make proof of residence on, and culuryanon ofthe -. 


land for a period of fourteen months from the date of the entry ;. | 
and the claimant was required, without further- publication, to. ‘dis : 


' nish:supplemental proof of r esidence and cultivation for fourteen months | 


subsequent. to entry. 7 hy 

Claimant appealed from this decision, assigning as error your aeeis oe 
sion that the act of March 3, 1891 (26 Stat. 1095), should control as to 
_ the length of time in which to make commutation proof on 4 4 settlement 
- made prior to the passage of that act. 7 | 

* Section 2301, Revised Statutes, reads as follows: 

Nothing in this chapter. shall be so construed as to prevent any person who ohne 
‘availed himself of the benefits of section twenty-two hundred and eighty-nine from 
paying the minimum price for the quantity of land: so entered, at any time before ; 
the expiration. of the five years, and obtaining a patent therefor from the govern- . 
ment, as in other cases directed by law, on making proof of settl ement and cultiva- 
tion as provided by law, oranting. pre-emption rights. - 


This ‘section was amended by section 6 of the act of March 3, 1891, 


| supra, as follows: 


- Suc. 2301. Nothing in this shaper shall be so construed as to prevent any person © 
who shall hereafter avail himself of the benefits of section twenty-two hundred and. 
eighty-nine from paying the minimum price for the quantity of land so entered at 
‘any time after the expiration of fourteen calendar months from the date of such. 


entry, and obtaining a patent therefor, upon making final proof of settlement and of 


residence and cultivation for such period of fourteen months, ete. 
The question presented is whether Benson’s right ve commutation as 
arises under the old or the: new statute. 


i . 
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oe “Phere i is n0 explanation in the ferord as to why the homestead appli- o_o 
— cation was not received and filed January 7, 1891, when presented, or ae 
_. why it was held until May 8 following beforé its allowance of record. 
- ~The original homestead application is dated “ Januar y—1891. i The | 





ee a certificate of. the register thereon is dated May 8, 1891, and. the receipt te. | 


- of the receiver for the fees is of the same date. The date of the entry aT 
ur is. therefore. conclusively fixed as May 8. as 
Tf any inference is to be drawn from the record, it pond be that for. 7 
oe some reason sufficient to the local office the application originally pre- _ 
_.. Sented was rejected, or, at’ least, held in abeyance, when it was finally  _ 
ae accepted on May 8. “This pre campuGn is strengthened by the records. 
qn your office, which disclose the fact that one Benjamin. 8, James made 
‘.. homestead entry of the tract. originally described in. Benson’s applica- :% 
tion, on December 20, 1890, and the entry was canceled on relinquish- 
i ment May 8, 1891, ‘the day eencon made entry of the land in question. ie ot 
* - Henee, so far as the record before me discloses, it must be assumed that 
_». the local office was right in not accepting Benson’s application the. day 
- it was presented because the land was segregated by the entry of James, 
and the application. having been properly rejected, he acquired no 
tight by its presentation. (Richard L. Burgess, 18 L.D.,14) 
-.... Bat it is insisted by counsel that by the final reception « of his appli: Ge 
gation. Benson’s rights relate back to the day of settlement, aS pro- 
vided by section 3, act of May 14, 1880 (21 Stat., 140), and that he. — 
' ‘should be permitted to make commutation proof ander’ thelaw.asit 
stood at the date of his settlement. This question has’ ‘been discussed 
. at some length and decided by the Department in the case Of Francis sg 
A, Lockwood (16 L. D., 285). In that case it was said: Pam | 
| The only limitation.in time within the: five year period, slacdde on. the, right of 
: commutation originally, is found in the words ‘on making proof of settlement and. 


. - cultivation as pr ovided by law, granting pre-emption rights,” and under this pro- 
vision the Department very properly allowed the commuting homesteader . credit — 


for residence from the date of his settlement, in view of the enlarg ed settlement rights 


eg 


conferred by the act of 1880, and the fact that thé period of residence required - = 
| under’ the pre- emption law was not statutory but-adepartmental reg gulation, ¢ estab- Mar 2st Oe 
| lished to secure an assurance of good faith on the part of the settler. eS 

But section 2301, as-amended, contains a specific requirement. in ‘the ns of 
tesidence that removes the question now at issue from the line of reasoning adopted . ; eee 
in the Kathan case. The right of commutation can ouly be exercised “after the rr 


expiration of fourteen. calendar months. from the: date of such. entry 


_ upon making proof of settlement and residence and cultivation for a period of four- - 

_ teen months.” The terms ‘ ‘so entered” and ‘‘such entry” in the. section taken. and ; 
— aecepted in their ordinary sense, as used in the. statutes ‘and employed i in the land. 

- department, can only meau.the recorded claim of the settler made after due applica- | 

_ tion and payment of the requisite fees, and it is from the date of this “entry” that — 
see _ the period of residence must now be pomputede if “settlement” is not i aes as. 

~~. the equivalent of such entr y. | 


Now, as heretofore, the h omestead dattlon _ ‘takes a claim and ives Giereon 


five years is entitled to credit for residence from the date of his settlement, but if: 
he desires to commute he must show a period of poprioes months’ residence from the: | 
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date of his ieee The mena of the. statute sieves no other conclusion. In 


framing its provisions it was the evident purposeof Congress to impose such restric- + 


_ tions upon the right of commutation as to insure the establishment of an actual 
residence on the laud, and this purpose is all the more apparent when it is remem- | 
- bered that the same act that amended this action repealed the pre- -emption law out- - 
right, thus limiting the exercise of the settlement right to the homestead law with | 
its longer period of residence. | . 
It will thus be seen that under the encnded law the right of commu- 
tation dates from:the “entry,” and not from the date of “settlement.” 
The date of entry undeniably being fixed as May 8, the right to com-— 
mute is governed by the amended law, and fourteen months’ residence : 
and cultivation must be required. | 3 am 
Your office judgment is therefore affirmed. ._ *a 
With the files I find an affidavit of Benson, corrobor ated. et two 
witnesses, dated February 9, 1894, filed in response to your office 
demand of February 11, 1893, to make supplemental proof of fourteen: 
months’ residence and eulnvanon from. date of original entry. Inas-_ 
auch as your office has not passed upon. this affidavit, it is returned nor, 
appropriate action. . 
Your office seems to have raected Benson's proof upon the. egal 
question <liscussed above only. The inferenceswould pereore | be » that 
it was otherwise acceptable, | 
1 have examined the proof, and am of the opinion that the answers: to: 


the questions as to the residence of the entryman’s family on the land — 


ave too indefinite to satisfy the requirements of the law. The answers’ 

to these questions should be full, clear, and unambig guous, and where 
the entryman is shown to bea mantied man, it must appear that his. 
fainily has resided in good faith on the land. The proof is returned for 7 
| your further ne in the light of the above suggestions. 


. SUCCESSFUL CONTESTANT—NOTICE OF CANCELLATION. 


HARRIS v, Lewsrtyn. | 


we 


. Notice of saneoliabiat toa snecessful contestant must affir atively: appear. of record 
to charge him with failure to exercise his preference right within the statu- 
- tory period, if the absence of such notice is not due to the negligence of the. - 
. coutestant-or his attorney. 


Secretary Smith to the Oontniedines Of the Gener ab Land Office, rer | 
(3.1 HL) - bs 16, 1894, a =e 4 (E. M. BR.) " 


_- This case froieed the NW. 4 1 of See. 24, T. 121 N RB. 68 W., Aber. 
_ deen land district, South Dakots: | Legs 7 

‘The record shows that J ohn T, Lewellyn made nomestead entry for 
the above described tract, which-was cancelled ou. the COnIERE : George 
- Harris: on J May 27, 1891. . 
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ae: Tu une. : , 1391, ‘the local officers, by registered letter, notified Knowles” a 
Spe ‘and Hughes, . ihe attorneys of record for Harris, at Ipswich, South 
: . Dakota, of the cancellation of the entry of bewellyn,: and of the pref- ve 
erence right of entry of Harris. — nee 
‘June 10, 1891, the defendant, John T. Lewellyn, made ree ae 
entry for the land, under the seéond section ‘of thie: act of March2, 
1889, and on June 24, 1891, the letter sent to the above named attor: . 
 -. neys, was returned uncalled for.’ : eee 
. August 12, 1891, George Harris, the siceeashal contestant made ae 
-, application to enter the land, which was rejected for reason. of conflict, er 
. with the entry of Lewellyn. - oe 
oe oe - Your office, on September 5, 1891, piderid «tears oo pass upon the ae 
merits of the cause thus raised. At the trial the local officersrendered. 
os their decision in favor of the entryman,.and upon appeal, your ottice ; 
“decision of July 30, 1892, sustained the finding below. — 7 - 


The attorneys notified i registered mail, were the attorneys of seoord: 2 


: ee the cause, for the contestant, and no change i in the authority. Benet _ 
= them by the contestant, appears of record. sail 


There is in evideuce the fact that the names of these attorney S; wh iol 7 


oh were entered upon the records in peucil, were erased at the time of the 
a hearing, and the register testifies that this erasure was made by himself, 
_. .and indicated that the attorneys had moved away, and that it a5 ee 
-* made in order to prevent-the sending of the circulars to such attorneys. 
- He does not remember when he made the erasure, and therefore there = 
ee is nothing to show whether the notice was sent subsequent, or prior to. 
- the erasure. The question at issue is the oe of. the service. of fe 
coe — notice shown. — 


ae 


“Notice of a decision: by ear whether by registeted. or saropistered letter, will 


not bind the party to be served, if such notice.fails to reach him; but the failure to 
: thus 3 receive notice can not be set up by one whose own laches jas prevented service. 7 
‘in the. manner prescribed. This rule is specially applicable as against a successful... 


contestant, where the land. has béen entered by another after the ee of the | 


aoe thirty days, and without notice of any defect in the service. herr 
- But in the case at bar, it does not. appear that die failure. to - ee 
~.° receive the notice was the laches of the contestant, or his attorneys; 
on the contrary, as the erasure had been made upon. the records.of the _ 
—e attorneys at the local office, it almost raises.a pr esumption that they pee 
notified the local officers of their change of address. — However that’. °. 
“+ -may be, it does not appear affirmatively that.the attorneys of the  .- 
Pi: Soutastant failed to receive the notice through any negligence of theirs, eke 
and in the absence of the reception of the notice, and the rule requir- | 
. ing due and proper notices to affirmatively appear, I am led to hold | | 
aie. the notice given in the case, insufficient and without effect. Tie Se 
"= he decision appealed from is therefore reversed, and the contest - 
at ‘Harris: will be allowed oe make entry for the land involved. ee 


cu 
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7 OSAGE ENTRY— SECTION 7, ACT OF MARCH 3 S, iso. 
WILLIAM R.- SISEMORE. 


When a claimant for Gases land under the act of May 28, 1880, submits proof of his . 
: qualifications to enter, shows due compliance with law, and makes his first pay- _ 

- ment for the land, his right thereto is a vested interest, subject only to the lien 
of the government for the unpaid purchase money; and the receipt then issued. 


to him isa “ final receipt” that entitles a subsequent purchaser of the land tothe : 


- benefit of the confirmatory ptovisions of section 7, act of March 3, 1891, if ee 
. Wise within the terms of said section. 
: The base of the United States v. Bush, 13 L. D., 529 overruled. 


‘ Seoraiars Smith to the Commissioner: of the General Land Office, Aprit | 
OAs) | (16, 1894. — eM 


On June 18, 1884, William R. Sscinone filed Osage reer atory rate: : | 


ment No. 13, 233, for the SE. $ of NE. 4, Sec. 12, T. 27 8., RB. 13 B., and : 
the SW. 4 of NW. 4, Sec. 7, cd 27 8., BR. 14 EB. "independence series), 


. Topeka, Kansas. 

He made final proof November 20, 1884, and’ two days thereafter paid 
the first installment, amounting to $93. 56. The second installment was 

paid November 20, 1885, and on December 4, 1886, the third and fourth _ 

“installments were paid and ou the same day eortitients No. 11,018 was - 


= ‘issued. 


' The receipt for the third and fourth payments and d the final ‘eartili. : 


cate were not transmitted with the appeal; careful search fails to reveal ee 


them, and the above information was obtained from the tract-books in 
“Division C” of your emce and from the abstracts of cash sales for the 


~ ‘Topéka office. 


It appears that ou February Dd, 1885, Special Agent William Y. ee | 
examined the land, and on Apri i] 28 of that year reported that he had 
nade a personal examination of the same, and found improvements of 
the value of $50 or $60, and that Sigua never inade residence there- 
on,-but lives in the neighborhood; that the entry is said to have been 
-proved up in the interest of oné Charles Gidley, whose wife, “it is 
claimed,” purchased the land, of Sisemore. The agent recommended 
— that fhe. entry be held for epncotenon and ee the aus ue 
— wilful. . : gs 

Acting ou the apes repott, your office, on May. il, 11885, suspended 
| action Ov. the entry— 


Subject to a final deter mination upon a hearing: which you will hold at a time to 
bs fixed after consultation with the special agent, 46 enable him to appear and pre-’ | 
“sent testimony ou the part of the government, and at which the eee will be 
allowed full opportunity to defend the validity of his claim. | 

December 21, 1888, your office held the entry for caicel ioe bab it 
does not appear from the record power’ me that any hearing oe then, 
been had. Z | 44 
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oe ee a letter dated December 4, 1888, he. vegister wavised your office’. a 
s | - ‘that his records failed to show that any action whatever had been taken Be 
o in pursuance of the order of May 1, 1885, directing the hearing. 





_ On January 14, 1889, Lansing Gidley, transferee, asked for a ‘heaving, 


| which you ordered on the 24th day of that month. 7 ae 
| Upon the hearing, Special Agent A.M. Kinney represented the gov- 
ernment, and on March 29, 1890, the register and receiver recommended 


the cancellation of the. entry, and by. decision of ‘September: 11, 1890, ms 


~~ your office affirmed that judgment. | ae 3 
Sisemore and his transferees bring Hac. appeal alaaisie that the | 
facts developed aut the hearing. do not Pasay ee jngenon append 


fr ol. 


: The evidence shows that Sisemore sold the land soon after final proot | 
oes was made to Myra Gidley. | No title deed was exhibited, nor does it 

_ -. appear from the testimony how much claimant received. for the land, or 

. \> the date it. was sold. But appellant's. brief contains a statement that ~~ 
 Sisemore “deeded” the land to Myra Gidley, November 20, 1884, and. ~ 


that she afterwards sold it to her son, Lansing Gidley, who has since | 


> made lasting and valuable. improvements, mou OnE, at a reas sonable 
7 estimate, to $1500.” | z : | ; 


| The only question necessary to consider in Pere Oe case at. 7 “ee 


a ‘bar is whether Sisemore’s entry is confirmed by. section a of oe act of ; ; : 
_ March 3, 1891 (26 Stat., 1095), which provides: - in ee eee 
Allen tries made uuder ‘ite pre-emption, homestead, (Lesert- land, or fetier: seaibais 


. laws, in which final proof and payment may have been made and certificates issued, - 
-and to which there are No adverse. claims originating prior to final entry and which 


have been sold or incumberer prior to the first day of March, eighteen hundred and Pag 


 eighty-eight, and after final entry, to bona fide purchasers | or incumbrancers, fora 
valuable consideration, shall, unless upon investigation by @ government agent, 


fraud on the part of the purchaser has been found, be. confirmed and patented upon iy ets 
presentation. of f satisfactory peor. & to. the: Land. ieee oF such sale: or incnum- “ : 


se: _brance. » 


“These eae are ; to be disposed of under the provisions s of the act of | a 
May 28, 1880 (21 Stat. , 143), and.in order to determine the character of 
the sales made under it, and at, what. times such sales may be said to | 


be “final” in: contemplation of section seven of the act: of 1891 (supra), ..° 


Une); and the d epartmental construction of it. 


‘ In the case of the United States ». Harp et al. a3 i D. 58), it was” 
“hela: that al Osage cash. entry, is, for all pur poses contemplated i in sec-.. 
tion seven of the act of March 3, 1891, (supra) a@ pre-emption entry. : 


-. it appears to be necessary > to state. at some. length the act us — 


~The general circulars of J anuary 1, 1889. ( page 12), and of February 6,- A 


1892 (page 38), provide that Claimants for these lands shall file a: 
- declaratory statement within three months from the date of settlement, owe 
and make proof and payment within six months from date of filing. 


Such proof is required to be made after. giving notice by publication oon 


eed - before the omcers authorized to. take final prOor in are. empaor cases: ae 
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| : Payments for these’ Jands are phequined: to be: made in cash at the rate ees 


of $1.25 per acre and: may be made by installments, one-tourth: to be © 
paid at the date. of the purchase, that is; when the proof is made; but 
the whole amount of the purchase price may: be paid at that tine at 
the option of the purchaser, the remainder may be paid in three equal- 
annual installments with interest thereon at the Fave of five per cents v 
per annum. : Ps roe 7 
After entry and Saeniene. of the. first installment of the pirchase. 
money have. been made, the lands are subject to taxation accor ding to. 
the laws of Kansas, saving to the United States the absolute right: to 
re-sell the land for any part of the unpaid purchase pr ice thereof that 
may accrue after such entry and first payment. ° 3 
Section four of the act of May 28, 1880 (supra), aiaest that where 
default is made in ‘the payment of any installment of the purchase 
price by the entryman; ane the land has been purchased at tax gales — 
that— : | . 4 


“Such ‘tax sale wueeliager or his or her- legal Topresentatives, may, upon the day 
fixed for the public sale, and after such default has become final, under the foregoing” 
provisions, pay so much of said purcliase-price as ‘Nay remain unpaid, and shall: 
thereupon receive a patent. for the same as though he had made due settlement ‘ 


ther eon. 


This provision cleaely recognizes ane sale made to ihe arial pur: 


chaser. at the time he offers his proof, pays the first installment and = 


makes his entry as the final sale, in all cases where the land may after- . 
wards be sold for taxes under the laws of Kansas, and the. entryman 
| makes default in the deferred payment or payments and the tax pur-- 
chaser pays to the government the amount remaining unpaid on the 
original purchase price of the land. In such a case the tax oa 
is entitled to a pateut for the land inhisown name, ' 
‘On the 26th. day’ of April, 1887, instructions under the act of eo | 
7 28, 1880, were issued by the Commissions of the General Land Office, 
: which were eporened by the Department e L. D,, ; 581), in which it © 
was Said: "a ae 


The Osage Indian trust and dimiuished reserve lands are ‘subject to ‘sale to parties a3 
~ haviug the qualifications of pre-emptors on the public lands. | | 


Claimants are required. to file a declaratory statement within three months’ ‘from 3 


date of settlement, and to male ppROOE — paymeas within Six mone from date of, 
filing. ee 

The proof must be macle after notice by puniestion, before the officers ssithoxived 
- to. take proof in pre-emption cases, and must show that the claimant is a qualified 
 Pre-emptor and an actual settler on the land at the date of application to enter. . ’ 


Six: months continnous: residence next preceding date of proof, is not an essential 


er but it i is essential that.the settlement be ShOMae to be actual and cone 
| "When the last. and final ret was cae the ri font of usin . 
was extinguished and ceased to have any existence in fact or law, for 

the entryman — done all that the law, under. va the entry was. : 
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- ete required him to do in or der to > complete his. right to a , patent for re os 


the Jand. a 
“This right accrued to. him = virtue of his or iginal’ ae ‘and’ ae 


- ‘ , ‘first- proot and payment made at the time such entry was made... ~The | ‘ : 
os on receipt issued upon said proof, payment and entry, was the final receipt ek 
upon which his right to a patent depended, and on which the patent co 


would be issued. : 





‘In this class of cases the deferred payments. are in. ‘the nature of a - 


oe i yeuioes lien upon real estate, which attaches upon the sale of real a 


- estate, but i in no way affects the title after such lien is’ extinguished; | 


+ > the: title passes’ “by the sale and the land itself is charged with a lien . a 
for the DI gnese money only, so long as some part oF it remains Oy ae 


= unpaid. — 
- These’ instructions clearly. recognize: the first’ ores ee ig: be sta, Oe 


ce na de un der a Osage entry, aS the final. proof under such an entry. a 
-_It was accordingly held by the Department in Rogers v. Lukens (6L. 
‘ eee er 111), that a failure to submit final proof within six months after ee 
SS cay Osage a filing, as required by the regulations of the land department, * 
as renders the claim thereunder subject to any valid intervening right. oe 
=. ° The Rogers. case was followed by the Department in Reed ». Buffington = = 


cay 1 (7 L.D., 154); Elliott v. Ryan (id., 322); Baker v. ‘Hurst’ (id., 457), ee 
These cases were overruled by the Department i in Epley e. Trick (8 Gee 
_» D., 110), which was decided by Secretary Vilas on the 22d day of Jan- 
. uary, 1889. Iam unable to find any reported case wherein the Depart- 


ee ; ~ ment followed Epley v. Trick, but in the case of Hessong ». Burgar, a : 


- decided by Secretary Noble on the 16th day of September, 1889 Cc) L, Pe 
D., 353), Epley v. Trick was expressly overruled and the doctrine laid 


2. down in Rogers ¥. Lukens and cases following it, was rTe- affirmed. In i 
oe said case it was held that a settler under the act of May 28, 1880, ao 
acquires no vested right against the United States until he bas made ao 
heh - final proof and paid, or tendered, the required purchase money. wit eee 
.. follows that when a settler has done these things, he then has a vested - 

- right against the government in that he is then. entitled t tos a a patent “OLS 


for the land covered by his entry. / 
In United States v. Woodbury et al. (5 L. D. , 303) it was : hela that a 


EM ho the statutory oath required of a pre-emptor is not applicable to an — . 


es = entry under the act of May 28, 1880, and that by said act. the only 8 

~ + gondition pre-requisite to an ve ry of flies lands is that the purchaser 
ee shall be an actual settler with the qualifications of a pre- -emptor. = 
| In United States v. Johnson et al. (5 L. D. , 442), it. was held that— Uae le 


ae ot:  Parchasers after entry and. before patent, take only an equity and are charged ae 
emer s with notice of all defects in their title. ai 


In Grigsby v. Smith (9 L, D., 98), the ogy case was flowed Ey 


_ and it was distinctly ruled het | | 
: “The purchaser of such laid after having complied with the faa and tecatvéd’ ae oe 
aay final certificate, may lawfully remove from said land, or sell and convey it abso-. 





a 


” 1 


DECISIONS RELATING TO THE PUBLIC LANDS. - 445 


~The Woodbuey case was cited and approved by the United States A 
- circuit court for the district of Kansas in the case of the United States _ 


_ ®. Edwards et al. (33 Federal Rep., 104). 
| In Carroll v. Safford (3 How., 441), the supreme court of the Guited | 
_ States held that when the pur pate of land from the United - States 
has paid for it, and reéeived final certificate, it is taxable property, — 

_ according to the: statutes of the State wherein the land is located _ 


before a patent is issued. This same general doctrine has been fre... 


quently announced by the supreme court. Railway Co. ». Prescott 


~. (16 Wall, 603); Railway Co. v. McShane (22 Wall. , 444) 5 Northern - 
~ Pac. R. R. Oo. v. Traill County (115 U. S., 600) ; aad Panay 10: e 


Price Co. (133 U. S., 496). 
~The act of May: 28, 1880, makes these Osage lands, after sale— which 


-. is made when the final pioat is accepted and first payment of the pur- 


chase money is paid—subject to taxation under the laws of Kansas, 
_ the State in which these lands are located. This, of itself, goes to show 
that congress intended that such entry was to be the final entry and 


that the final certificate should issue thereon. The right of the entry-_ get, | 


. man to a patent acerues to him upon making the first proof and pay- ¢ il 


ment under his original entry; the receipt or certificate issued. to him 
thereunder should be and is in fact his final receipt; thereafter he 
has the undoubted right. to sell and transfer the land, the right to which | 


is charged with a vendor’s lien in favor of the government for any ~ 


deferred unpaid purchase money due on the land. There is but one | 


entry of these lands and that is the entry made when the final (first) 


proof is offered, payment made and accepted. Such entry gives to the 


. entryman a vested right subject only to the lien of the government for 


= any unpaid pur chase money for the land covered by it, Whenever the 


~_ . whole arnount of purchase money 1S paid, whether by the entryman, his — 


transferee, tax-purchaser, or other person, then the right of the entry- 


man to a patent attaches; and by relation it relates back to, and takes — ek 


effect from, the date of the original entry. The forfeiture provided for 
in the act of May 28,1880, is simply.a mode of enforcing the collection 
of the unpaid Paeeinge: ‘money. Under it the land is sold as the land | 


of the entryman, and.the patent intended for him is issued to the pur- 


chaser at such sale, and in case there is no sale at the public offering 


_. of such forfeited lands, then they become subject to cash eney by the | - 3 
 terins of the law without any further action. : <e. 

In this case land, was entered under the installment provisions of the 
act of 1880 and the last and final payment was made under said entry. SS 

‘The right of forfeiture of this entry existed prior to the date of the act 


of March 3, 1891, for any illegality that would invalidate the entry, 
such as the qualineation of the entryman or want of settlement, but no | 


right of roreubute existed 10F unpaid purchase price of the land _ 


involved. 


For these reasons I ning noe thatthe oo y in this case is : confirmed os 
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| ~ ander 9 section . seven of the act of Mar Aa 3. 1891; the jadgaiout appealed se 
_ trom: is reversed | and the papers in the. case are. herewith returned. _ 
- with the direction that your office dispose of it wnder the instructions ae . 


ee | issued May 8, 1891, to chiefs of divisions: (12 L. D., , 450). 


The case: of the United States v. Bush, being in conflict with the : = - 


| views herein expr essed, is hereby overruled, | 


"SUCCESSFUL CONTESTAN'! “SETTLEMENT RIGHTS. 


MavTHEws. v. BARBAROVIE. 


The siitey of a swocesshil contestant allowed during the existence of an inter ronnie 


adverse eutry of the same. land is illegal, and he er thereby no additional 
7 rights to the land.. | 


- The right of a contestant is personal, and the: devisee of a contestant takes 1 no right 


,. in the contest. 


: __ The act of July 26, 1892, conferting upon ‘the iheite of a poten pat the right i pro- 7 


ceed with the. contest, affords: no ) relief where. the Contestant: dies S prior. to the | 
~ passage of said act. — : : : 


i Settlement rights are not. acqinired under the publie ied laws by the dovise of pos: ae 


Kg SOSSOTY, rights and i ane ovements. 


- “*Reoeiany 2 Smith to the Commissioner of ‘the General Land ‘ofue, » ape ee 
Deira aus 16, 1894, (Ga BG) 


“The land in anaes is the SE. i of Sec. 9, 7, 36 N, R. al zB, | 7 


fe - Seattle land district, Washington. 


On October 13, 1879, Patrick Foy made Howisetead: entry for thie: tee 


as “traet.: November: 8, 1886, John L. Matthews contested: said entry, © — 

_* alleging abandonment by the entryman for five years before the entry... 
--. March 80, 1887, after hearing duly and regularly had, the local offi: 
cers readered an opinion, recommending the cancellation of the entry. ma F 


May 10, 1887, the contest’ papers and affidavit were transmitted to . 


| your office, and. on July 20, 1887, Foy’s entry was cancelled, but. it. 
- seems that said cancellation. was had “by reason. of the expiration of 
the life- time of the entry,” without regard to said. contest. 


The register reported that on such cancellation Matthews was noti- 


fied by per sonal service on his attorney, John F, Gowey.. 


December 6, 1887, the defendant, John eae) made e homestead : 


Be entry for the tr act. 


On January 5, 1888, Je oni is ‘Matthews made; a ‘étateriont that ie had 


not received official notification of the cancellation of Foy’ s entry until 


December, 1887, and he was allowed to make homestead. entry , for the’ 


same tract. 


A further iia of the case, pertinent to a correct “quideratanding 


. of the issues inyolved, is set, out in the Opliion, appealed: from, and is as + 
/. follows: or , Dee tee ad | , 


ue January 26, 1888, “Foy? g eae was paaneslica by letter “HY, 2 responsive to the con- y : 
: test of Matthews, of which he. had. notice, and before ‘thirty days thereafter, he if eg 
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“again applied to. auton: and iecornpanied his spultedticn: ‘with. his own and other. 
. affidavits, showing that he had purchased improvements of one Hughes, (who was - 
‘squatter on the land), had made some $80 or $90 worth of improvements, ‘and had 


‘lived on the land: continuously since 1886, that during a temporary absence on | 
‘November and December, 1887, Barbarovie had taken possession, and nade entry 7 


thereof, and refused to allove him to come on the land; that he then wrote. to’ your 
office, and in Deceinber, 1887, for the first time jeniaed of the cancellation of J uly 
20, 1887, and asked that the entry of Barbarovie be cancelled, or a. hearing’ ordered 
0. determine their respective rl ights, which was ye austnitted to this office wane your a 
~ letter of March 19, 1&88. 
an By letter “H”, of July 28, 1888, thé deen of January 26, 1888, recancelling the 
entry of Foy, was held to have been an error, the fact that it had been cancelled by” 
letter ““C”, of July 20, 1887, having been ayerioekell: and amended the sane *“ so as 
- to show the closing of ihe case of Matthews 'v. Foy in favor of Matthews, and the 
_ allowance to him of the preference right of entering the land, by virtue of his 
contest proceedings ”; and held the entry. of Barbarovie for cancellation, because 
of conflict with the eutry of Matthews, made January:5, 1888. : | 
From this decision. Barbarovie appealed to the Hon. Secretary of the nieve. 
“claiming that the contest of Matthews was improperly allowed, because, at the time — 
he began the contest, the entry of. Foy had expired by limitation, and: that if it was, 
‘properly allowed, Matthews lost his preference right, thereunder, by failing to exer- 
. cise the same within thirty days from notice of cancellation by letter C7 of July 
20, 1887, and asked that his entry be allowed to'stand, or “In: the event that it is 
(leemed necessary . . . 4 ae a hearing, be ordered, where testimony i in ee 
. tion to the same may be given.” ta 
The. Honorable Secretary of the Interior rendered his aecision March. 23, 1891, 
wherein he held, in effect, that the contest was. properly allowed, notwithstanding 
the entry of Foy had expired by limitation, the same being intact on the records ; 
‘that Matthews could not make. his entry until he had removed the entry of Foy, 
whieh he could only do by a contest, and that his contest was initiated before the 
_government had taken any steps: to cancel it. That Matthews was therefore entitled 
to his preference right when the entry was cancelled July 20, 1887, notwithstanding 
the same was done independent of the contest; that the testimony he submitted fully 
sustained the allegations of his. contest, aud Wad secured a judgment of ‘the local 
officers, recommending a cancellation of the entry, all of which proceedings had 
‘been before tlie. Commissioner for two: mouths before he made saifl cancellation : | 
that whether he was duly notified through his attorney, does not satisfactorily 
appear from the report of the register, who says: ‘‘Upon cancellation of said entry 
_ by your letter ‘C,’ of July. 20, 1887, said Matthews, contestant, ba notified thereof, 
notice. being served personally upon John I. Gowey, his attorney”; that it does not . 
- appear when such notice was served, there being nu evidence of denviow: that if he © 
was notified, either personally, or through his attorney, more than thirty ae 
_ he made fils, entry of January 5, 1888, the entry was improperly allowed; because the 
entry of. Barbarovie was then of record, and was entitled to priority by reason of 
Matthews having failed to avail himself of his preference right within the time 
allowed by law; that it would be error to cancel the entry of Barbarovie without _ 


‘notice, and giving him an opportunity to be heard iri defense; that by the report of . 


the register, it appears that.Barbarovie did not file bis appenl in time, having had_ 


- notice of the. decision July 5, 1889, and filed his appeal October 2, 1889; that the _ 
equities appear to be with Matthews, but he is unable to decide the case on the. 


r incoherent and unintelligible record before him, and directed a hearing on the mat- 

ters. pointed out, that a decision may be held in asa to the tights of the 
‘parties. 

| With letter “ H” ; of ee By 1891, a copy of said decision: Was transmitted to your 


a . ‘office,. and it appears that pursuant thereto, a hearing was ordered to be had at youl 


office June 16, 1891, when it was madé to appear that John L. Matthews had deceased, 
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2 oe had dey ied all his intutést-i in his said entry, to: his father, Ji ames. F. Matthews, 5 = 


“>.” who. was substituted as the party plaintiff in this case. : 
. The parties appeared in person and by attorney, and the ee was submitted. —- . 
- October 28, 1891, you rendered your decision as follows; to wit: There is no. evi- ieghe 
? | fee to oe that Gowey was employed as Matthews’ attorney. He certainly never 
filed his appearance as attorney i in the case. ‘There is no evidence that the register 


notified any of the parties to the coutest, of the decision of the. Commtissioner of the 


General Land Office, of July 20, 1887. Matthews was entitled to. such notice, and .. \ 
_ failing to receive it, can not be deprived of preference right of entry. We are of the free 
opinion, therefore, that the homestead entry No. 9363, of John Barbarovie, s1 oe be 

| ae subject to the preference right of entry of John L. Matthews. Aes 
On appeal, your office affirmed the: decision of the Pree and gee 

| receiver, held Barbarovie’s entry for cancellation, and the entry of al 
Matthews intact, subj ect to future compliance with law. Further 
ae appeal brings tie case to the Department. The errors assigned are |. 
ot emerens but substantially, the questions raised by the appealare:. 
Ist. Are the rights of a contestant preserved when the entry attacked oe 
by the contest is cancelled on evidence other than that furnished by ane 


the contestant? : 


Be - 2d. ‘Is an entry made by @ stranger to the record, pending the exist. - 
“oe enee. ofa preference right in another by virtue of a successful contest, 
 sueh a segregation of the land. as would make a subsequent ee of 2 
_-. the same land void, the first entry remaining intact of record. 7a 
8d. Are such rights acquired by contest, as are the subject, of. assign- ine 

ee ment or inheritance? te 
Slo iC) Phe. first question is res Gudioate: having been decided i in the affirm a 
yo ative by departmental opinion rendered March 23, 1891, (Matthews 7. 
_ Barbarovie, 12 L. D., 285), the parties in interest being essentially mee 


= = same as in the case at bar, the question will not be reviewd. 


. It-follows, therefore, that for the purposes of this opinion, the con- : “ 
ae f testant, Jobn L. Matthews, did have a preference right. of entry of the = 
| land in controversy,. notwithstanding the fact: Ne the entry, of Foy. bee : 


o was cancelled independent of his contest. 





--, On the second question, it does not appear that. Matthews Pveived . z 
-_ seni notice as the law requires, or any notice of the cancellation of — ae 
_. Foy’s entry, and no effort was made by him to exercise his preference 
right of: entry until Barbarovie had been allowed to make entry for 
_.. the land. Itis clear that under such circumstances, his preference ie 
i right of entry: did not abate, and that the entry of Barbarovie could 
only have been legally received, subject to Matthews’ preference right 

of entry, but it is equally clear-that an entry so made is not void, but - 

. - yoidable only, the integrity of the same resting on the possible: exercise 
of a preference right in another. A void entry is not a. segregation of 
_ the land covered by it, but a voidable entry while of record operates 
"as a reservation of ihe land, it being prima facie valid. See St. Raul, 
~My and M. By. Co. 0 Forseth (3. L. D,, oo) Povey! 0 ae @ L. pes 
eS D, 293-294) and cases cited. — ee 
‘Yt follows, therefore, that the homestead: entry of the, conteetaae 2 age 
allowed, eUaEY 5, 1888; was illegal, and conferred. no additional Laight, & igen 
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“This being true, the third question follows, did the contéstant fase ; 
such aright by virtue of his contest, as the plaintiff James F. Matthews 


could take by devise? The Department has uniformly held that the - 


right of a contestant is personal, and can not be transferred to another. — 
Welch v. Duncan, et al. (7 L. D., 186); Kellem v. Ludlow ou L. D., 560) 

- and Tillinghast v. Van Houten (15 L. D., 394). | 
The act of July 26, 1892, (27 Stat., 270) secures to the heirs of a con-— 
testant the same rights as the decedent would have had under the law 
if living, but said act is not retroactive, and affords no relief in this — 
case, the contestaut herein having di ed prior to the passage of the act. 


There is one other question not mooted in the judgment appealed. i 


- from, but suggested by a statement of fact therein. 
It is alleged in the contest affidavit, as has been seen, that Matthews 
was Invested with certain settlement. rights, and it may be urged that 
he was théreby clothed with an equitable right to the land, in addition 
to the legal one acquired by his successful contest. 

Without going into the truth of this contention as a matter of fact, 
the law affords no relief, accepting itas true. Were Jolin L. “Matthews 


- living, he would ‘have sufficient protection under the law and equities: 


of the case, but he could no more devise his settlement’ rights than: he 


., could devise his contest rights. It has been uniformly held that settle- 


- inent rights cannot be acquired by purchasing the possessory rights of -_ 
another. See Stone v. Cowles (on review) (14 L. D., 90); Leonard V. 
Northern Pacific RB. BR. Co. (15 L. D., 69) and cases cited. 


And «@ fortiori it is now held that settlement rights are not soutinsa a 


under’ the public land laws by the devise of pogsessory rights and 
improvements. , 


The devisee, James F. Matthews, therefore took nGthing under tie | ¢ 


will of John Li. Matthews, and the en y of Barbarovie wl be allowed © 


to stand intact. bo 
The judgment appealed from is reversed, ad the case remanded for | 
proceedings consistent with this opinion. : 4 


TIMBER LAND APPLICATION—PUBLICATION OF NOTICE. 
SANDERS v. PARKER. 
The failure of a timber Jand applicant to publish the notice of his intention to pur- 


chase a tract, as posted in the local office, leaves the land embraced 1 in his appli- . 
cation subject, to intervening adverse claims. 


Secretary y Smith to the Commissioner of the General Land. Ofice, April.16,- : 
(J. 1. H.) | | | 1894, a | (A. E.) : 


The ‘eter of this cause s Shows that on May 18, 1889, Fr ed F BE. Parker 
filed an affidavit, in the local office at Seattle, Washington, to the eftect 
that he desired to purchase the S. $ of the N B. 1 of Sec. 8, Tp. 35 N., , 

 14469—vor 18-——29 -. | 8 











R. 4 B., paider the provisions of the ‘inter: ‘and. stone ‘act ‘of Ju une 3, _ ; _ 
1878 (20 Stat., 89), and that the same was chiefly, valuable for timber. ee 


In pursuance of the provisions of the act, the register, filled in ‘the 
notice prepared for such occasions and posted the same in the local 
office, for a period of sixty days, beginning on May ‘18, 1889, This 


..- notiee gave January D3. 1891, as. the time for taking proof, and gave : 
_.. the names of four witnesses.’ Parker did not Publish: a copy: of this: 2 
~ notice in a newspaper, as. required by. the law... oe 
Sey ~. On October 19, 1889, Jeff D. Sanders filed declaratory’ statement. Of. 
his intention to pr e- empt said land, alleging settlement on the same. — 
On April 9, 1890, Sanders filed a corroborated affidavit, in which he ~~ 
a stated that the land was valuable lor agricultur rey and not ve valu. a 
able for timber. : | 


On April 21, 1890, Bavicar Aiea a sworn soetition, stating that aioe 


i date of insking proof had been fixed without his consent, and asking -_ 
eet that an earlier day be set. In Tesponse to this, the register fixed No- | 
vember 3, 1890, and posted a notice to that effect for. sixty days in the 
local office, beginning ‘April 21, while Parker published a copy of the 
Ewe Same ina newspaper for sixty days, beginning on May 5 dD, 1890. Thewit- > 

- nesses named in this notice were all different from those in the notice as 


Boo 35 | posted by the register on May 18, 1889, eleven. months before. 


On August 26, 1890, at the request of. Sanders, the local. office posted. 7 


a notice of his inbaution’ to offer proof on October 25, 1890. On Sep- 


a ene: 10, 1890, Sanders began the publication | of a. notice that he 
would inice pre- emption proof on October 25, 1890. — Os, 

On October 8, 1890, Parker filed a protest: against the a lewatice of Lae 

Be | Sander VS. pngor under his pre- einption claim, alleging that the land — 

ae : was. not suitable for farm crops in paying quantities, | OE 

_. On October 25, 1890, Sanders offered his proof of settlement and resi- = 

ear dence, The record, fee not show that Par ker appeared. | | 


On November 3, 1890, Parker offered his proof as to the land baiig’ | 


io chiefly valuable for timber. In this he and his witnesses admitted the 


existence of the cabins and clearings of Sanders on the land. 


On November 28, 1890, a notice was issued by the local office, directed | - 
ae & 3h0! Sanders, notifying: him. of the complaint. of Parker, ‘ie charges — 
- thereof, and that a hearing would be held on January 21, 1891. - 


At the hearing Sanders was made contestant, and the hat den. placed 


7 on. him to show the land was not ‘chiefly’ valuable for timber. This» .° 
Was an error. If the hearing were ‘properly held, the burden was on” 
. Parker, who not only desired to purchase the land as timber, but made 
- the complaint from which the contest arose. ee 
After this hearing—that is to say, on April 29, 1891—the (peat: ofti- whe 
‘cers decided « that the evidence shows the land to be agricultural in 
character, not properly subject to entry under the act: of J une 3, 1878, | 
and that the wees land epprcaton.e of ie E, Parker should be can- 
7 cept a eet : 
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From this- Parker appealed, and, oD September. 26, 1392, your office 
affirmed the local office, because Parker, “by the ions and plainly 
unnecessary delay in eae to perfect his entry has forfeited all right 
-- acquired to the land by virtue of his original application. u From this 

Parker appeals to this Department. | 23 a 
. . Parker bases the right to purchase the land in | controversy upon the: 

pr ovisions of the act of June 3, 1878. | 

The act provides that the person desiring to take advantage of its 
provisions shall file a duplicate statement in the local office containing 
a description of the land, and stating, among other things, that it is 
unfit for cultivation ‘and chiefly valuable for SUDEE or stoue; that upon 
the filing of this statement, | ‘ 3 


- the register of the land office shall post a notice be such application, embracing a ° 
description of the land by legal subdivisions, in his office, for a period of sixty days, 
and shall furnish the applicant.a copy of the same for publication, at the expense 
of such applicant, ina newspaper published nearest the location of. the premises, 


for a like period of time; and, after the expiration of said sixty days, if no adverse | - 


claim shall have been filed, the person desiring to purchase shall furnish to the reo © 
ister of the land office satisfactory evidence, first, that said notice of the applica- | 
tion, prepared by the register as aforesaid, was duly published in a newspaper as 
herein required;.secondly, that the land is of the character contemplated in this 


act, unoccupied and without improvements other than those excepted.” (i. &., water - - 


ri ights or rights to ditches and reservoirs), ‘either mining or agricultural,” ote: 
The evident intention of Congress in providing for the publication. 
of this notice was to notify possible settlers under the pre- -emption 
law not to settle and make improvements on the land, which the post- 
ing of a notice in the local office would not do, and aaoh public notice — 
in the nearest newspaper to the land would be a reasonable and suffi- 
client notification to preserve to the applicant a preference right. | 


That this preference right should not be retained for an unreasona- 


bly long period, the law required that proof should be made at the end: | 

_of the sixty days, and, under the last sentence of the fifth section of the 
act, giving the penaral land office authority to make the act effective 
by ‘regulations, the registers of the local offices were instructed to 
cancel all applications where the provisions of the act had not been 
- complied with within ninety days after application. 

Owing to the fact that more applications were filed in ie Seattle 
office by virtue of this act than the official could take proof on within 
' ninety days from the date of filing, a circular was issued on September | 
5, 1889 (9 L. D., 384), which contained the following: 

‘The registers will hereafter fix. the date for making proof and payment in the’ 
notices furnished by them, in this class of cases, at a reasonable time, after: due 

publication, having due regard. to the exigencies of business at their Feepeculys | 
offices, | 

In the case under consideration, Parker did not eee with the law 
in a very important particular, i. e., he did not publish a copy of the 
notice posted by the register. His neglect to do so was a virtual aban- 
| donment of his intention to buy the land. When Sanders filed his _ 
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os céclai atory statemant, five months after. Parker. filed his application to + 


- es purchase, no notice iad been yet. published, and. no. notice was pub- a 
lished until nearly seven months after, or twelve months after Parker . 


ee first filed his application, ‘and then iG notice published Was. different. | 


eae as to date and witnesses from that first. posted. This failure to publish a 
the first notice was not due to any neglect: of the local office. . ~The reg: 
ister performed - the part required by him, by posting the notice on . 


receipt of the application. The neglect of Parker warranted Sanders 
in making his improvements, and lost to Parker any preference right 
which he may have initiated by reason of his application. — 

The departmental circular of September 5, 1889, allowing the Seattle 
officers, owing to the great number of applications, to extend the time 
of taking proof in these cases, did not extend the time for publishing 


the notice, and such an extension is in violation of the act. Theinten: - 
| tion of the act is that the posting of the notice and. the publication of 
the notice must be as nearly simultaneous as possible, and begun im- 
as “inediately after the filing of the application ; by this alone can & prefer- os 
.. ence right attach. The taking of proof and payment may be made, in _ 
_ the words of the circular of September. 5, 1889; “at a reasonable time © 


ae _ after due publication, having due regard to the exigencies of business.” | i 


Tn view of what has beeu said, it is not necessary to consider the char- 


: a - acter of the land, as the pre-emption law did not exclude a sepouens _ 
~~ on land containing timber. 


Your office decision i is ther efore aut eed. 
| PRACTICE—APPE AL—CERTIORARI-ATTORNEY. 


Kine ET AL. v. Curcaco, MILWAUKEE AND Sr. Paun. Ry. Co. 


: Certiorari will not be. granted wher the right of F appeal i is lost through ae nogli- ee 


gence ot the ee ph sents attorney. 


Neoretaey Smith to the Commissioner of the Generat Land: orice, ugrt . 


(GLB) 0 16) 1896 MR) 


This case involves ‘ote 3 and = and the SE. Lot the » SW. 4 of Sec. 10, 
and lots 1 and 9 of Sec. 15, T, ‘10s N., R. io W., ‘Chamberlain land ais. 
-trict, South Dakota. = 

The record shows that under date of ee abe 12, “1893, y your office 
decision dismissed the appeal of Henry J. King from your office decision 
of August 18, 1893, in the above entitled case. King received notice. of 
the rejection of eoid appeal on August 25, 1893; the time for appeal 


; from that decision expired on N ovember 3, 1893; his appeal was not 


perfected until November 7, 1893, and ‘from: the rejection of his right ~ 


ot appeal King comes before the Department and in his affidavit for the 


oh issuance of a writ. of certiorari to you, submits the following facts: 
- . STATE oF SOUTH Dakota, Lyman County, 8: | Mash, 2 


Henry J. King , being duly sworn, says he is the svauoliant ahors-nuined: that he 


: smiploye® W. A. Porter to act as his attorney 3 in said pena and to take an ape in. ; 3 
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this case to the Secretary. of the Interior, that affiant several times saw said Porter | 
in regard to such appeal and urged him to get the same completed, that said Porter 
stated to atfiant that he would have it taken in plenty of time. That about the 16th 
of Oct. 1898, said Porter removed from Chamberlain, S. D., to the State of New - 
York, and on that day he told me that he had made arrangements with Edwin 
Greene, an attorney of Chamberlain, to complete the appeal. I next day saw Mr. 
Greene and he told me that he had never been told anything about it by Porter. I. 
afterwards learned that Porter had taken all the papers in the case with him to New 
York, and I had no copy of the decision of the Commissioner of the General Land. 
Office, aud no other papers from which I could learn the Sanding of the case, or 
how long IT had in which to complete my appeal. 


That affiant had to obtain a copy of the Hon. Commissioner S decision: from the local =x 


‘land office at Chamberlain to ascertain said facts. 

- \Jthen employed G, H. King of Oacoma, 8, D., as my attorney to sonipicts said 
appeal, and said claimant and appellee had no attorney of record ou whom notice of 

appeal could be served, and by the time the notice could be served on claimant’s 

officers at. Chamberlain, 8. D., the time for serving said copy of appeal had expired. 


There is also contained in the record King’s formal appeal from your 
office decision. 3 


The only question contained in the case is the sufficiency of the. 


showing made; in other words, was the negligence of the applicant’s 
‘attorney, under the circumstances, such a negligence as debars the 
plaintiff-appellant from the right to be heard here? | | 

In the case of Ream v. Larson (14 L. D., 176) it was eld: “ Certio- 
rari will not be granted where the right ‘of appeal is lost through the 
negligence of the appellant’s attorney;” and in Nichols v. Gilletté (12 
L. D., 388), it was said: “ Notice of a decision served upon the attor- 
ney is notice to the client and certiorari will not be granted where the: 
right of appeal is lost through the attorney’s negligeuce”. In this case, 
as the one at bar, the attorney had changed his residence; and in this 
case the attorney had even failed to notify his client that judgment had. 
been rendered ag ainst him and yet the application for the writ was 
— rejected. | AS 9 

‘In ex-parte Ariel C. Harris (6L: D., 122), the selenas joy the arcif oF deca: | 
rari will not. be granted vehone the nen of appeal is lost through failure to file the 


~ game in time. 


Exceptions to such peneas rule will not be made though it appear. that the case: — 
is ex-parte and the right of appeal was lost thr ough the negligence of the attorney. 


The cases vited ate sufficient to’ show that the application to is not 7 
based upon legal and sufficient grounds. The relations of attorney and 


client ‘are so close that, for the purposes of appeal and the service of . - ; 


notice, the negligence of the one must, in law, be held to be the negli-— 


gence of the other. There must be a period of time at which the right 


- of appeal is lost, and it is better that individual hardship may be done 
_in a particular case rather than that the law should become uncertain. | 
Public policy demands it and such has been the ruling of this Depart- ; 
ment. — 

The ¢ application for the writ is therefore denied. 
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RAILROAD GRANT-RES JUDICATA-SETTLEMENT. CLAIM. as 
MAXWELL t 0. CnwrraL Paciric R. R. Co. 


“ay 2 A final decision of the. General faa Office, folding a Hea ‘bod ecveied fortis a. 
railroad. grant on account of a specified settlement. claim, will not preelude 
‘subsequent consideration. of the effect’ of paid claim. as. aac the gr ant, on the 
suit of another applicant for the land. : | . 


The. existence of a claim, baaed on | oceupaney: id oiltivation; at date of definite 
' location, excepts: the land covered thereby from the operation of the grant. 


Secretary y Smith to the Commissioner of ti the General Land Office, Aas ub 
(J. I. H.) | ee 16, 1894, : ey TOS ares (GB. G.). 


The land involved: herein is the w.4 4 of the NEL. t Laid the E.4 of the 


3 NW. 1 of Sec. 9, T. 14. N., B. 6 E., , Marysville land district, California. 
From your office. opiion of Aaease 15, 1892, it appears: that these 


ee tracts of land are within the limits of the gr anit to the Central Pacific. . 


: : Railroad Company, under the acts of Congress. approved July 1, 1862 . 
(13 Stat., 489), and July 2 2y 1864 (13 Stat., 356), the right. of lechioh: mS 


aoe attached: to its granted lands in this district at the date of the latter. a 


oe 7 granting act, the road having been definitely located March 26, 1864.” 
It further ap pears from your said office opinion that: the aan awal : oe 


= for the benefit of the grant became effective in the Marysville land dis-- 


-. trict, California, October 3, 1864, and that the pe: plat was filed 7 
3 September. 18, 1868. 7s 


It appears further that one Wm. G.. Pettigrew, on. December 1, 


8 1868, filed ‘his declaratory statement for the land. in. question, alleging ; : : 
a. settlement thereon November 1, 1857, and that one Ezra B. Wright,on 


ce : ‘May 7, 1884, filed his declaratory statement for the same land, ees | 
Gris settlement thereon November, 1867. ae, 
It appears that these Shee were never ey “ad that: on 


March 19, 1884, one Felix G. Hendrix filed his declaratory statement 
for said land, anid” after due publication he submitted pre- -emmption 
proof in support thereof, which proof The Central Pacific Railroad 
Company contested, and in the testimony submitted on said contest, 
_the local officers found that the land had inured to the company under — 
its grant, and for that. reason rejected Hendrix’s. claim, thereto. 
From. this decision no appeal was taken, and. by your office letter of 
_ February 3, 1887, to the local officers of said land district, “it was_ 
affirmed and declar ed final, and Hendrix’s filing was Ganeclled: Pe i a 
With letter. of October: 20, 1891, the local. officers transmitted to 


— your office a prima facie showing made by the contestant. Maxwell, 


| ne that said land was excepted from the grant to said. company, and. there. ee 


oe upon your office directed the hearing herein, upon which hearing the 


‘register and receiver found in favor of the railroad company, and on 


a appeal your office e reversed the finding of the local officers. 
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The ‘company has appeated to the Department, on the following 


assignment of er Tors: 


Ist. In finding the case was not res judicata, it appearing that the same claim of 


Pettigrew was set up in this case as defeating the grant, as was asserted in the 


Case of Hendrix, but which both the register and receiver and the Commissioner - 
found to be without foundation in fact, and it was error to hold. that this case Was 


ruled by the decision in Griffin v. Central Pacific R. R. Co. 

2d. Iu finding that Pettigrew was ‘‘a qualified settler.” 
. _ 8d. In finding that Pettigrew ‘Continued v0 live upon, en niate and elaimn ‘the 
land until after the definite location of the railroad.” 


4th. In not dismissing Maxwell’s contest, there being no jae of law for. 


proving Pettigrew had, or asserted at any time, a pre-emption claim to the land. 


_ The question of contestant's right to this land, depends primarily an 
the fact as to whether from any cause said land did not inure to the 


- railroad company under its grant, aud under the record in the case at 
bar, this fact is to be determined by the bona fides of Pettigrew’s settle- 
ment at the time the grant went into effect. 


As has been seen, this identical fact was determined in favor of the 
railroad company by your office letter of February 3, 1887, in the con-: 


test case of The Central Pacific. Railroad Company ». Heats: 


Without going into the principles of res judicata, as applied-in courts — 
of law, it may. be said that the uniform trend of departmental decisions | 
in analogous cases, is to the effect that a prior adjudication as to facts - 


of settlement, is esseutially a judgment in personam, and to bring such 
 ajudgment within the rule of res judicata, there must be an identity of 
parties. See Henry T. Wells (3 L. D., 196, 199); Southern Minn. Ry. 


Extension Co. v. Gallipean (3 L. D. 166) and Merritt v. Philp i LEDs 


404); Griffin v. Central Pac. R. R. Co. (5 L. D., 12). 


The testimony shows that Pettigrew sieloscd the land in dispute, in 


1860, occupied and claimed the same, and that he continued to live 


upon, cultivate and claim the land until after the definite location of 


the raUlroad, and the withdrawal made for the benefit thereof. a 
It follows, therefore, that said land did. not inure to the railroad com- 
pany under its grant, and for that reason it is subject to entry under 
_ the publie land laws. | 

The decision appealed from is 8 approved and affirmed. 


——<< 


APPLICATION TO CONTEST_FILING MARKS, 
Woonds ET AL. v. BRADLEY. _ A 


A chang ed date (from: an earlier to a later), in a stamped filing mark, on an appli- | 


cation to contest an entry, may be accepted as establishing the achat priority 


of such application as against another, bearing a stamped filing mark oF the 


later date, though the latter application bears the lower number. 


Secretary Smith to the Commissioner of the General Land Office, April — 


(J. 1. A.) : 16, 1894. : (BE. M.R.) 


This case involves lots 1 and 2 and the 8.4 of the NE. 4, Sec. 3, Ve. 


12 N., BR. 2 W., Guthrie City land district, Oklahoma Territory. | 
The record shows that on. April 29, 1889, J. H. Bradley made home- 
stead entry for the above described tract. 
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205 auc 1889, J. H. Woods and W. Ww. Asher both filed affidavit era 
aa of contest alleging, ‘that Br adley was disqualified to make entry inthe. 
ss Territory, inasmuch as he had entered Oklahome, a to 12 ROO ie i 

noon, of April 22, 1889, a 


“The contest of Woods is No. 637 and that of Asher No. 639. 
March 17, 1891, subsequent to the transfer of. the record from the 


office at Guthrie i Oklahoma City, Asher filed an amended affidavit — 

~ in the latter office, by which Woods was made a party defendant, alleg- 
ing, that although the contest. of Woods was given the prior number, a 

‘the contests were in fact received by the same mail, and further charg red 

- that the contest of Woods was made for iter purposes. . 


‘The case was finally closed before the local officers on August 18, 1891, 


_ who i in their decision stated that the evidence introduced by Asher Bag 
. . established the allegation as to the disqualification of Bradley, but did 
not sustain the charge of speculation: against Woods, and . that the — = 
agreed statement of facts introducéd and submitted by Woods ‘and’ — 


Bradley established the fact that Bradley was within the Territory in 


: violation of the acts of Congress and the President’s proclamation prior. -_ ~ 


to 12 o’clock, noon, on April 22,1889. 
a Tiley fur ther stated: \ 


We are not able to determine froin the testimony which of the two affidavits of 
_ contest was presented first for filing at-Guthrie land office, but we find that the con- 
— test of Woods is. first upon the contest records and bears a number which would | 
indicate that it was presented and filed prior.to the contest of Asher. Inthe absence | 


of proof to the contrary, we are bound by the record and must hold the contest of 


: me ; _ Woods to be the prior contest. The contest of Asher having been placed of record. 7 
after that of Woods, the burden was upon him to show by a preponderande of. evi- oe 


dence either that. the affidavits were presented simultaneously, or r that his Was pre- aoe 


sented first. This he has failed to do. 


They therefore recommended that the entry of Bradley be sanesloa: aa 
that the contest of Asher be dismissed and that Woods be. awarded + 
the preference right. of entry. | 


‘Upon appeal, your office decision of October 7, 1892, was iendoiea: 


: wherein it was held that Bradley was nica gon that the char ge 
_- that. Woods had initiated contest for speculative purposes was not sus- : 
tained by the evidence, and it was further held that the application — ne ta! 
"and contest of Woods arid of Asher were tiled simultaneously and. it 
‘was directed that the land. should be awarded to the highest bidder. 


Upon further appeal me case is now before the Depar tment for, final . 


a | ; “adj udication. 


July 5, 1893, J as. H. Bradley filed his eeliGaisinent of his tig - 


Fee leaving for detounimation here ouly the question of the rights of the |: | 
os two contestants, which bri ings up the question of fact as ne which appli- a 
-se cation was filed first. , oe 
It will be seen from what has heretofore been stated, that the sie ee: 
_ ter and receiver found that the application of Woods was filed first; 


“upon the question being before the Commissioner ne held that they a 


ce were filed sipultaneously. 
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'An examination of the record prevents me from concurring in either: 
of these conclusions. The evidence shows that one Wm. Monroe, who 
carried Woods’ affidavit of contest to town, states that he did so on the 
‘second of August on the morning train. He makes the eonowine State- 

ment of what took place after getting there | 


I went over to the land office; handed in this paper; asked to see the records of. — 
_ the tract ofland that I was alent to contest; saw it and then filed my own contest; 
_ [-went from the land office to the train direct; no delay. . 
 - W. W. Asher, one of the contestants, stated that his autos? was 
made out on August first and mailed on that day between the hours of | 
_ one and two o ‘clock; that the letter containing it : 
was mailed at the old post office on the east end of Main (street) on August the — 
first, between one and two in Oklahoma City. Well, 1 knew that this, morning 
train, this 8:42 train'was the only regular mail train at that time, and I asked Mr. — 
Beidler if that would go off that evening. Well, there was but one train; that was 
about 8:43 in the morning; the other passenger train was 10:47 abont in the evening. 
The postmaster said that the 10:47 carried mail also. me % j 


The evidence of one Howard sustains Asher’s statement that the 


letter containing the contest affidavit was mailed the same day it was 
drawn up and between one and two o’clock of that day. Leonard, 
another witness,—a mail carrier—testifies that on August 2, 1889, there 
was only one mail train from the south which arrived at Guthrie at 
_ 10:20 in the forenoon; he states that it took generally an hour to dis- 
tribute and deliver the wail and that he was not aware that there was 
any mail pouch coming in from the south on the night train- a 
From the evidence as thus stated, there would. seem to be jicieh : 
difficulty in determining which soplicarion was first filed; indeed, it 


| would appear from the statements of Leonard and Monroe that, as a | ae 


matter of fact, the application of Woods was received first at the land | 


7 office, but there is another view to take of the case which leaves ‘but. a 


one conclusion to be arrived at and that is that despite the evidence 
_ as stated; Asher’s and not Woods’ was the first application on file in 
‘the local land office. In’ other words, either the application of Asher 
Was received on August first, or was the first one on the morning of 
August 2. : 
~The apphesons have stamped upon their Bazi the following: : 
No. ..-- ! 
RECEIVED 
- for fuling 


AT GUTHRIE LAND OFFICE, 
Ind. Ter. 


On the application of Woods it appears as follows: 
| No, .... | | 
RECEIVED — 
for filing: 
/ Aug. 2, 1889, 
AT GUTHRIE. LAND OFFICH, 
“Ind. Ter. 
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At ‘he top i fie paper is andersed its filing Aamber, Ne. 687. cee: : 
ie Upon that of Asher, atthe head of the ae appears its filing num- ha 
oe ber, 8 No. 639, and then the following: eee: 
= NOG 22: 
RECEIVED 
a er ae | for filing - 
i or Be! Aug. 1, 1889, 
i re AT GUTHRIE. LAND OFFICE, 
3 . Ind. Ter. ! : Ey 
| And above the fone is written in ink the figtire 2 eis ie 
= aq? added at the top, eke it appear now of record as follows: 
oe 7 
RECEIVED 
a a ce _ for filing 
7 a re | . Aug. £4, 1889, | 
a ae . AT GUTURIE. LAND OFVICE, | 
ae ~. Ind. Ter. ae ee ee 
_-‘This being the state of the record what conclusion is to be drawn 
from it? Hither that as a matter of fact the contest. affidavit of Asher cs 
. . was received. and filed on August 1, which is improbable in’ view of the — ~ 
testimony hereinbefore stated, or that'it was received and filed first— + 
or at least ahead of the application of Woods on August 2, ‘There can 
be no escape from this conclusion in considering the matters thus appear- oe 
ing of record, for the reason that at the time Asher’s application was __ 
.. filed, the stamp had not been changed from its condition of the day ff 
— afore aud it had been changed when Woods’ application was filed. ~ 
_ ‘The only way in which Woods’ application could have been filed first 
on that day is that the officers changed the stamp that morning tothe = 
_ 2d, stamped Woods’ application, then changed it back to the Ist— 
i which i iS an absurdity—and stamped Asher’s application. | 
Jn reference to the filing number given the papers, an easy and prob- Se 
-. ably the true explanation of the reason why Woods’ application bears... 
_ ©. the prior number, consists in the fact that the docket. clerk | in faking | 
- . the cases up did so in their inverse order. ‘a 
, = Win Monroe, it is well to state, who testified that ‘there. was no oe 
~~ delay by him from the time that he arrived in Guthrie to his appear- 
ing at. the local land office, says also that he arrived at Guthrie some 
time between the hours of nine and ten in the morning, nearer to mine - 
Po, than to ten, when, as a matter of fact, the testimony of Leonard indi- 
gates that the train did not arrive at Guthrie until 10:20. While this 
2 fact does not impeach in any degree ‘the veracity of 1] Monroe, it indi- 
eae cates that he has no definite remembrance of the hour he arrived at | 
- the office that morning. | 
ee My conclusion therefore is that the application of Asher nse: Gee 
-. been filed first and that your office decision holding them to have been. 
~-. filed simultaneously was erroneous and the same is hereby reversed. 
--' The contest: of Woods will be dismissed and the pe right to. a 
ee enter awarded to Asher, | ee ee 
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RAILROAD LANDS—ACYT OF AUGUST 5, 1892. 
GRANDIN BROS., ET AL, 


Parchasers in. good faith prior to Taney 1, 1891, of indemnity lands from the © 
Northern Pacific railroad company that were subsequently held to fall within 
the grant to the St. Paul, Minneapolis and Manitoba Ry. Co. in the States of 
North Dakota, and South Dakota, are within the remedial provisions of the act 
of August 5, 1892, and may have their titles bereced waeraunees iu the absence 
of adverse slaime: | | | | 


Secretary Smith to the Coiiineestaner of the Gener i Land Office, April 16, 
(J. 1. Hl.) | 1894.0 = (W. M. W.) 


By letter of February 10, 1894, your office transmitted to the Depart- 
ment, for consideration and action thereon, the application of John L. 
Grandin and William J. Grandin as co-partners, as Grandin Bros., and | 
numerous other persons, under the act of August 5, 1892 (27 Stat., 


390), who claim to have purchased certain lands from the Northern 


Pacific Railroad Company, asking that the lands so purchased be 
_ patented to said railroad company under the act of July 2, 1864, and 
that a list thereof be delivered to the Manitoba Company under the act. ~ 

of 1892. In said letter your office expressed the Spin that said 

applications should be denied. - 

The applicants have filed here what they Meuouanate “an annul ue 
from your office conclusion in said letter of February 10, 1894, and i in 
connection therewith, elaborate printed arguments, in addition to. which © 
they have been. hoard orally, in support of their claims. : 

In order to determine the questions presented by these acnieMiiais | 
it becomes necessary to construe. the act of August 5, supra; the one | 
preamble,and sections, one and two of which read as follows: 

An act for the relief of settlers upon certain lands in the States of North Dakota 


a and South Dakota. 


Whereas under the rulings of the General Land Office the axtedsion into Datos 
Territory, now States of North Dakota and South Dakota, of the limits of the grants. 
_ of land made by Congress to aid in the construction of the several lines of railroad 
now. owned by the Saint Paul, Minneapolis and Manitoba Railway Company’ was 
‘denied, and in cousequence of said rulings lauds within the limits of the said grants 
in the said States have been claimed, settled upon, occupied, and improved by numer- 
ous persons in good faith under color of title or of right to do so derived from the © 
various laws of the United States relating to the public domain, and are now claimed _ 
by them, their: heirs, or assigns,.and many of said lands have actually been patented 
to such occupants or to their grantors; and 

Whereas under recent construction of said grants the said secunatitel improvers, 
or purchasers, are liable to be evicted from their holdings: Now, therefore, for the | 


_ purpose of relieving the said occupants, improvers, and purchasers of the said 


granted lands from the hardship of being now deprived of the same under the cir- 
cumstances aforesaid, 

Be it enacted by the Senate and House of Renvaconialiess of the United States of America 
- an Congress assembled, That the Secretary of, the Interior shall, as soon as conven- 
| iently may be done, caused to be prepared and delivered to the said railway -com-_ 
pany a. list of the several . acts which. have been purchased, claimed, occupied, and 
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improved, as. stated in section. two of this act, and are. now claimed. by such pur- ‘mG. S 
. chasers or oceupants,. their heirs or assigns, according to. the smallest government a 


subdivisions, Within a reasonabl: time after‘the receipt by the said railway com-: 


. pany of the said list, it shall execute under its corporate seal and deliver to the Sec-- oe as 
retary of. the Interior -its deed of conveyance releasing to the United States allits 
_ glaims upon the lands described. in said list, and shall also procure and-cause tobe 
released to the United States all liens and bigins to said lands-derived through or 
under said. compauy, whereupon all right, title, and interest of the said mlway: ae 
- company to each of such tracts shall revert to the United States, and such tracts a 
e shall be treated, under the laws thereof, in the same manner as if no rights thereto 


had ever vested in the said railway company, and all qualified. persons who have 


| ‘occupied and, made improvements on said lands, as hereiu. provided, or who have | 
purchased said lands in good faith, their ‘heirs aud assigns, shall be permitted to. . 
perfect their titles eo said lands according to law as if said grants had never been ~ 
~. made. — . as 
Sec. 2. That the said railway company is hereby permitted to. select, in cae of any ee. 
: lands forming odd-numbered sections or parts thereof situated in the State of North a 


Dakota ot in the’ State of South Dakota, within the teu-mile limits of a grant of : : 
lands made to the Territory of Minnesota by. act of Congress, entitled “An act mak-. 


ing a grant of land to the Territory of Minnesota, in alternate sections, to aid in the | 
construction of: certain railroads in said Territory, and eranting public lands, iu 
alternate sections, to the State of Alabama, to aid in the @onstruction of a certain. 
a railroad i in said State, approved March third, eighteen hundred and fifty-seven, as. 

- amended by an act of: Congress, entitled “An act extending the time for the comple- 


tion of certain land-grant railroads in,the States of Minnesota and Iowa, and for 


~- other purposes,” approved 1 March third, eighteen hundred and sixty-five, and of a - | 
an grant made by act of Congress entitled “An act authorizing the Saint Paul and | 
Pacific Railroad Company to change its line in consideration ofa relinquishment of 
5 Jands,” approved March third, eighteen hundred and seventy-one, opposite to and 

_ coterminous with such portion of said railroad as was constructed and. completed. : 
- within the time required by the said grant:and the acts ainendatory thereof for the 
.. gonstruction and completion of the whole of said. railroad, which, prior to J anuary 
first, anno Domini eighteen hundred and ninety-one, any persou had purchased or _— 


occupied or improved, in good faith, under color of title or right to do so, derived _ 


7 from any law of the United States relating to the public domain, but not including oa 
any lands within the limits of the grant, to aid in the construction of the Saint... 


Vincent branch of said road, as located under the act of Mar ch third, eighteen hun- 
dred and seventy-one, upon which any person or persons had, in: good faith, settled 
and made or acquired valuable improvements thereon prior to March, eighteen | 


hundred and seventy-seven, au equal quantity of non-mineral public lands, so clas- 


sified as ‘non-mineral at the time of actual government: survey which has been or. 


. shall be made, of the United States not reserved and to which no adverse right or : 


claim. shall have attached or have been initiated at the time of the making of such 


selection lying within any State into or through which the railway owned by said 


: = railway company runs, to the extent of the lands so relinquished and released : 


This statute clearly belongs to the class of laws known as ‘remedial - ae 
- statutes, which are usually enacted to remedy some mischief done prior — 


to their passage. . All such laws are to be liberally construed, so as to” 
effectually accomplish the remedy intended to be given. — a 23° Am. 


[ ; and Eng. Ene. of Law, Subject, Statutes 414, 416; Opinion of Att’y- ‘ 
.# Gen. Garland coustruing the act of March 3, 1887, (6 L. D., 27 2). | 


In Endlich on Interpretation of Statutes, Sec. 103, it is said: 


It j is ; said to be the duty of the judge to make such construction of: a stabate a , 
_ shall suppress the mischief and advance the remedy; and the widest operation is a 


ieee | 


+ 
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: aieeenns to» be given to the edactnent. 80 or as it does not go pevena its real 
object and scope. When, for instance, the language, in its usu 1 meaning, falls short 
of the whole object of the legislature, a more extended meaning may be attributed . 
to it, if fairly susceptible of it. The scope of the act being. ascertained, the words. 
- are ie be construed as including every case clearly within that object, if they can do 
so by any reasonable construction, although aieae poinit primarily to another or a 
more limited class ot cases. | 


In Sutherland on Statutory Gon sti: See. 410, it is said: 


A remedial statute must be construed largely and beneficially so as to suppress the 
mischief and advance the remedy. And if its words are not clear and precise, such 
construction will be adopted as shall appear to be the most reasonable, and the 
best suited to accomplish its object; a construction which would lead to an absurd- 
ity will be rejected. And, generally, it may be affirmed that, if a statute may be 
. liberally construed, everything is to be done in advancement of the remedy or the 
purpose intended that can be done consistently with any construction that can be 
put upon it, The substance of the act is principally regarded and the fewer 18 mow. 
too closely adhered. to. 


In Potter’s Dwarris, page 231, it is 3s said: | | 
A remedial act shall be so construed as most effectually, to meet the peneheial end — 
in view, and to prevent the failure of the remedy. As a general oe a remedial 
statute ought to be construed liberally. 

See, also, Sedgwick on the construction of statutes, page 309, wherein. 
it is said: : 


So again it has been said i in the case of a remedial act, that everything is ‘to be 
done in advancement of the remedy that can be eet consistently with any con-— 
struction that can be put upon it. 


The title of the act of August By supra, seems to saibenes only “< set- 
tlers” on these lands in the States of North and South Dakota, and if 
‘in construing it the title should be held to control the language found 
in the body of the act, then its provisions would be limited to the 
_¢laims of actual settlers. But it is well settled that in construing fed- 
eral statutes, the title of an act cannot be used to extend or restrain, 
positive provisions found in the body of such act. Itis only when they 
are doubtful, obscure and ambiguous that resort may be had to the 
title of an ae in constrning it. -Postmaster-General |v. . Early (12 
Wheaton, 137); United States o. Fisher (2 Cranch, 358); and Hadden 
”, Collector (5 Wall., 107). In the latter case J ustice Field, referring 
to the title of an act, says: | oe 


The title of an act. furnishes little aid in the construction of its provisions. 
* * * It cannot be used to extend or restrain any positive provision contained in 
the body of the act. It is only when the meaning’ is doubtful that resort may be 
had to the title, and even then it has little weight. It is seldom the pEbIOON of 
| special consideration by the legislature. . 


: In addition to these rules for construing remedial stapates: I think 

there are some other rules of law that have a direct application to the . 
construction of the act under consideration.. One of them is, that in 
conSUrMAa ajstatute,’a court may refer to the HIBLOEY, of the times, and 


ee 
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eo a the éonditiora of the persons and ditnes to be affected by: hes Bot under 7 
pe ae consideration. See Aldridge », Williams (63 How., 9); United States v. 
. ... Union Pacifie R. RB. (91 U. S., 72); and District of Columbia *. Wash: oe 
ington Market Company (108. U. S., 243. oes And this practice. has been 
-- followed by the Department, an instance of. which may be found in 
~. Secretary Noble’s decision in_ ‘Townsite of natin vw ‘Wood, ett al. z 


(11 L. D., 330). 


| In pee ung a a ataeate, tie state of sf things;, as. ane appear a to: the 
| legislature at the time of the enactment, may be consider ed. Platt v, 


Union Pac. BR. BR. Co. (199 U. 8. , 481). 


- With these general principles i in view, | it seems to be pr oper to briefly | 
recur to the condition of these laws before, and at the date of, the pas- 
sage of the act of August. Ds 1892, as well as the relations: of these. 
Ss applicants 1 in respect to the lands claimed by each of them respectively. 
. On the 11th day of June, 1873, the indemnity. lands of the Northern 
es. Pacific Railroad Company i 1D. the Territory of Dakota were withdrawn. bar 
. The lands.in question are included within the lands so withdrawn. © 
Prior to 1883, the Northern Pacific Railroad: Company had selected ~*~ 
these lands. as indemnity, in lien of lands lost in place. The lists of 
| selection were approved by the local officers, and by. them forwarded. Yt Be 
— to your ‘officer S; where they remained without any, action thereon, or 
ie approval thereof. ce 





On or about the 15th of No reuibar 1876, said fiona company aie Ror 


and deeded for a consideration. of tee ‘dollars per acre, to Grandin — : : | 
7 Bros. the lands. applied for by them. In 1877, , they broke some. 2800 


acres of the land, and since that time they have continued to cultivate - fae 


to aid in the construction. of. the ‘St. Paul, J Minneapolis. and Manitoba 
main, line, aud St. Vincent ‘Extension Railways did not extend west 


beyond the State line of 1 Minnesota, numerous persons were permitted. : 


to settle upon, and enter lands in North and South Dakota, which, 
under the decision of the supreme court of the United States, in the 


—-  -gase of the St. Paul, Minneapolis. and Manitoba. Railway Company M. ** 
- Ransom Phelps” (137 U. S., 528) were found to be within the ten- mile. 
primary limits of the grant to said road, and to have passed to that 
road thereunder. The lands involved in the applications of. Grandin ~ | 
Bros. were situated in the odd- numbered sections, and. as they were 
-... within the indemnity limits of the grant to the Northern Pacific Rail- aresar 
ae road Company, they were ‘supposed to be properly aribject 1 to selection = 


the same; they have also broken, from time to time, other lands 
a included in their pur chase from said Company, until they now havea 
--. farm there of about 14,000 acres under cultivation, together with valu. ~ 
~ able and expensive buildings, machinery, elevators, and stock necessary = 
_. .to conduct the business. They have also paid all taxes on the lands _ 
oe they purchased since the date of their purchase. They: a are still work- i 
ee ike cultivating and claiming the lands so purchased, | | 
Under the rulings of the Land Department that. the on praute : 
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by. at. company, iantil the Phelps case was decided: by the supreme | 
court, wherein it was held by that august tribunal that. the Manitoba 
SOonpany) s grant extended west of the west line of the State of Min-— 
nesota, and by such holding these lands fell within the primary limits — 


to the Manitoba Company.. The Phelps case was decided December — ae 


- 22,1890, and definitely settled the status of these lauds. The right of - 
‘the Manitoba Company attached to these lands upon its definite loca- 
- tion December 19,1871. It followed that rights acquired after that 

date to such lands by-settlers and claimants under the pre- -emption, 
homestead, and other land laws of the United States, as well as rights. 


of ee from the Northern Pacific Railroad Company of its — 


indemnity lands, must give way, and become subservient to the rights 


-,, of the Manitoba Company, under its grant. I am not fully advised as. 


to the number of such settlers, claimants, and purchasers, but from — 
_ the long lapse of time—from December, 1871, to December, 1890—and 
the generally conceded fertility of the soil of the valley of the Red 
_ River of the North, where this land lies, and its adaptability to farm- 
ing on an nee scale,-it is entirely safe to assume that the greater 
part of these. lands were during that time settled upon, entered’ or 
claimed under the public lands laws, or by purchasers from the North- 
ern Pacific Railroad Company. To provide for a just and proper dis-: 
position of these matters, and. to preserve and protect, as far as pos- 
sible, the rights and interests of all concerned, Congr ess passed the act 
of August 5, 1892, supra. a | 
- The precise ATestion to be A stoemined in the case a bar Is, whether 
purchasers in good faith, of indemnity lauds from the Northern Pacific 
- Railroad Company are entitled to have their titles thereto penned 
under the provisions of the act of August 5, supra. — 
The preamble of said act recites: ‘ Now, ‘therefore, for aie purpose 
of relieving the said occupants, improvers, and purchasers of said: 
granted lands, from the hardship of being now deprived of the same.” 
Section one directs the Secretary of the Interior ‘to cause to be pre- 
pared and delivered to said railway company.a list of the several tracts - 


. which have been purchased, claimed, occupied and improved as stated _ 


in section two of this act, and are now claimed by such purchasers or 
occupants, their heirs or asslens, according to the smallest subdivi- 
,sions.”’: . 7 
The language used in: section two of the act shows that. ‘Congress 
intended to include Durelasers, as well as, occupants and improvers, 
_ for it plainly says that: a. | 


- Any person who had purchased or occupied or improved, in good faith, under 
color of title or right to do so, derived from any law of the United States relating 
to the public domain, but not inclnding any lands within the limits of the grant to 
aid in the construction.of the Saint Vincent branch of said road, as located under — 
the act of March third, eighteen hundred and seventy-one, upon which any pérson | 
or persons had, in good faith, settled aud. made or acquired valuable improvements 
thereon eee to March, eighteen hundred and seventy-seven. 
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me of Hom: these provisions ib is ais clear that Fie pur chaser $s who had - es | 

ae purchased prior to. January 1, 1891, in. good faith, under color of title a 

or right to do so, derived froin: any re of the United States, relating — 
to the public domain, are included within the. benefits bestowed bythe © 


roe act. Indeed, the terms used: seem to be so broad and comprehensive | 


Sag that they. embrace almost any and ‘every claim of a Tegal oheraeen, on fs 
"that could be applied to land. oa | 


Grandin Bros. claim under deeds from the ‘Northern Pacific Railroad: : 


ey Company, which, under the circumstances of the case, is sufficient to. : 
invest their claim with the legal characteristic of one holding under a 
“color of title.” But the act requires that the claimant under “color — 


of title or right to do 80”, must show that such claim is derived from 


any or some law of the United States relating to the public domain. As , 
to what Congress meant by the use of the term “derived from any — 
law of the United States relating to the public doinain”, there may be 


room for some doubt. Sec. 441 of the Revised . Stacies contains the — : 


words “relating to,” wherein it provides. that: “The Seer etary of the oe = 


ae - Interior is charged with the supervision. of publie business. relating to. 


oo: the following subjects: . . . . Second, the public lands.” - 


I conclude that the act granting lands to aid in the constr uction of 


the Northern Pacific Railroad, (13 Stat., 365) is a law relating to the 


= : ‘public domain, within the meaning of section two of the actof August - 


: 5, 1892, and that purchasers in good faith, under color of title from it, 

are entitled to the benefits of said act, where there is no valid supe-° 

rior adverse claim to the land so purchased, originating 1 under the oe ty 

tlement, or other laws of the United States. a 

fa There i 1s nothing 1 1n the papers before me at this - tiie to. Show aise a 
there is any adyerse claim or claims to the lands claimed ae Gr andin be 

; Bros. and the other claims now before me. 


These applications will therefore be slowed to be placed 6 on the list — 


ce ~ directed to be prepared by the first section of the act of August 5, 


cue _ supra, subject to the rights of any valid subsisting adverse claim of. ore 
"gan y claimant to any part of the lands covered by such. applications. 


If no adverse claim shall be asserted for any of the lands embraced _ 


a: ‘s these applications, within a reasonable time, then these claimants 
may perfect their titles to the land claimed. by them, and in such cases. 
.° > the patent should be issued to the Northern Pacific Railroad Company, , 
and the lands embraced i in such. patents charged to said road in the aoe 
adjustment of its grant. 7 | 


The applications and accompanying papers of Gr anata. Bros. and the. 


-.. several other persons, transmitted by your office for action, are here- 


2 With returned, with direction that they be disposed of 1 in: accordance i 
a with the views herein expressed, a. a ee eT em ay. 
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| OKLAHOMA TOWNSITES—DEPOSITS. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
3 Washing gton, D. C., April 16, 1894. 
| To the TRUSTEES OF ToWNSITES | 
IN THE U.S. Land DISTRICTS, 
Oklahoma Territora “a, | | 
In the matter of the deposits to be made daily by each claimant to 
cover expenses in town-lot contest cases the regulations of July 10, 1890 
(11 L. D., 24), will apply when there are but two-claimants. | 
When there are three or more claimants for a lot the deposit which 
each claimant shall be required to make daily shall be ascertained by 
dividing the sum estimated to be sufficient to’ cover aud pay all expen- 
ses of such proceedings for the day. by the number of claimants.Jess 
one. The purpose of this is to require a deposit in excess of the actual 
expenses, but only such excess as will enable you to return to the suc- 
cessful claimant the deposit macle by ae eS provided in said. regula- 
tions, 
Very respectfully, | 
| mo te Hoke SmrirH, 
| | Secretary. 


DESERT ENTRY—ORDER OF SUSPENSION—APPLICATION TO CONTEST. 
| SYPHERT ET AL, Vv, CADY. 


The ailags cous in an affidavit of saute against a desert entry will not be held. 
insufficient where iu effect a charge of fraud is made, in that the entry covered 
lands not-contemplated by the desert act. | 

A charge of failure to effect reclamation within the sintatony senod will not lie 
where during the period of alleged defanlt une entry is suspenuel: by copa 
mental order. — 

The local officers may properly reject an application to contest an entry if in their 
judgment the charge as laid against the entry does not justity a hearing, . 


Secretary Smith to the Commissioner of the General Land Office, April 
(J. I. H.) 16,1894. | (E. M. R.) 


This case involves the N. 4 of the SE. 4 See. 30, T. 28 8., R. 26 E., 
Visalia land district, California. 

The record shows that on April 19, 1877, M. K. ee ir male desert 
land entry of the above-described bracts: 

_M. F. Pearson filed an application to contest on. Jannary | 12, 1891, 
against the N. 4 of the land in issue, and on February 9, 1891, en 
and 8. L. Syphert filed applications to contest against the entine entry ; 
the former claiming a preference mene to enter the N.-4, and the latter 
a preference right as to the SE. 4 | 

14469—voL 18——30 
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The ands upon which tiieae contest affidavits were based were 
stated to be as follows: a 


That said land was entered by fraud, in the inception C said aunee that said . 


‘land will produce native grasses sufficient in quantity, if unfed by grazing animals, 
to make an ordinary crop of hay in usual seasons; that said land will produce with- 
out irrigation a crop. of barley, potatoes, or Gules agricultural crop in amount to 
make the cultivation reasonably remunerative; that more than three years have 
elapsed since the filing of said entry and claimant has not conducted water on said 
land or made any ditches or means of irrigation; that claimant has not reclaimed 
said land; that, on information and belief, contestant avers. that claimant has no 
water. eight available for irrigation of said land. , ; 


These affidavits of contest were on June 13, 1892, seiceied iy the 
local officers “‘ because the allegations do not ae the validity of | 
entry at date of entry, and the allegations as to Teclamaiion 2 are pre- 
mature and the allegations as to fraud are not specific.” 

Upon appeal your office decision of September 26,. 1892, sustained 
the holding below. Both applicants appealed to this Department upon 
the following grounds of error: 

- First: The contestant in his complaint alleges that said entry was made by fraud 

in the inception of said entry-and alleges the facts constituting said fraud; . 

’ Second: Contestant does allege in what particular the land was not desert, when, 
_in fact, he alleges that said land noun at all times mentioned, produce enone of 
grain, vegetables or hay; _ | 

Third: Said officers decided ‘the alleg ations as to-non- reclamation are premature, 
when, in fact, it has beeu more than fifteen cous since entry and no ee 
das been made. 


‘The charge that the ree was eens d by. fraud in the inception of 
the entry, should be read. together with the allegation that the “land 
witl produce native grasses” etc.; when so read the charge becomes 
equivalent to an allegation that the fraud in the entry consisted in 

entering, under the desert on land which was not contemplated by 

— its provisions. | 

~ Jn Silveria v. Paugh (18 L. D. 2), is was held that: “The allega- 

- tions in an affidavit of contest will not be held insufficient if the charges 
therein taken. together, set forth a state of facts that warrant cancella-_ 
tion.” | : 

The second exception comes under the reasons given in reference to 
the first, 

The third error alleged i 18 that it was error to hold that - the Montes 
was premature. The act opening these lands to entry allowed three 
years in which to make reclamation September 28, 1877, your office 
suspended this entry and it so remained until after notice of the depart-. 
mental decision in United States v. J. B. Haggin a L. D., 34), J alle 7 
ary 12, 1891. 

The. contention now is that, as this sates aid Age comply with 
the strict letter of the law in the matter of the reclamation of the 
land. within the three = allowed from date of entry, he can not 
now do So. : 
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| Tn Sharp 1 VD anrvey (16 L. D. , 166), it was held that “the period of 
time covered by the depar Linontal order of January 12, 1877, suspend- 
ing- Visalia desert land entries should be excluded from the time — 
accorded by the statute for reclamation and submission of final proof.” — 
It will thus be seen that the question has already been passed upon. 

The law gave the entryman three years in which to comply with its 
. provisions, and during that time, the entry was to be undisturbed; but 
when the order’ of suspension came—as it did within less than a year 
from the allowance of this entry—it operated to make the entry value- 
less, and it can not legally be urged that, pending the revocation of the 
| ood. that the entryman was to continue to expend time and money on 
the land in complying with the pr ovisions of an. act, the benefit of which 
he might never receive. — 

The obligation resting upon an entryman anaes an order of suspen- 
' gion is not the same as under acontest. In the latter class of cases he 
is requir ed to comply with the law, as if 20 adverse claim to the land 
were in existence. - 

Counsel for appellant argues that the local officers had no authority 
to dismiss the contest affidavit without ordering a hearing, and cites. — 
McClellan v. Crane (13 L. D., 258), where it was held that “an objection 
as to the sufficiency of an affidavit of contest can only be raised by the 
defendant,-and not by him prior to the day set for hearing,” but in the. 


_ case cited a hearing had been ordered and the question was .raised 


between the contestants. This is also true of the case of Jasmer et al. 
». Molka (8 L. D., 241). In both of the cases cited by counsel the appli- - 
cations to contest were accepted at the local offices, and hearing ordered. 
This Department has never held that the local officers could not eth 
an application to contest. 7 

— Your office decision i is accor dingly rever nets: 


HOMESTEAD CONTEST—CHARGE OF FRAUD. 
OVERLY v. HEWITT. 


A charge of fraud against an entry can not be established by evidence showing the 
fraudulent acts of a third party in relation thereto, if the connecmon of the entry- 
" man therewith is not proved, 


geese y Smith to the Coininscona of the Gener ab Land Office, Ape il 
Co 16, 1894. 4 tie (G. B. G.) 


On October 20, 1890, William H. Hewitt made homestead entry for 
the SW. 4 of the NW. 4 Of Sec. 17, T. 29 N., BR. 5 E., Seattie land district, 
“Washington, ancl offered Seen final proof. thereon May 23, 1891, 
but before any action was taken thereon by the local officers, 1t appears 

| that the matter was referred to a special agent for investigation. 
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On November 13, 1891, the plaintiff, William L. Overly, filed a protest 
against allowing commuted cash entry on the une hercoe offered, alleg- 
ing: | 

That said William H. Hew itt, claimant as aforesaid, had not at any time prior to 


the date that he offered his said final proof and payinent, as aforesaid, under the 


commutation act, established his actual bona fide residence upon the said tract of 
land, and has not since the said 23d day of May, 1891, established an actual bona fide 
residence upon the said. tract of land; that the said Hewitt did not at any time 
before he offered his final proof and payment for the said tract of land, nor has not 
since said date, resided upon the said tract of land, as required by law : 

_ that the said William H. Hewitt did not make the aforesaid entry in good faith, to 
acquire for himself a home and farm, but made said entry solely for speculative — 
purp oses, and through fraud of the homestead act, under which said entry was mace, 
and that said William H. Hewitt seeks to acquire title to the said tract of land in ~ 
question, under the commutation act, through fraud and in Vv iolatiou of the said act. 


There are other matters set_out at length in the pr otesb affidavit, but 
the specific charges are as above quoted. | 

On November 17, 1890, Special Agent H. ©. Gordon snbnileeodl his 
— report herein to the acai office, in which report he expresses the opinion 
“that claimant took this land for the speculative value with wilel, the 
building of a town about him would create.” _ 

A hearing was had, and on April 21. , 1892, the register and receiver 
rendered their joint opinion, in which it was held that the entry was 
made for the purpose of speculation, and recommended the cancellation 
of claimant’s entry. : : 

Hewitt appealed, and on September 29, 1392, your office reversed the 
finding of the local officers, dismissed fie contest, and approved the 
- commutation proof offered by the homestead claimant. : 
From this decision protestant Overly appealed, and the ease is now | 
before the Department on the following es of ert ors, viz: 
1st. In overruling the decision of the local officers. 
2d. In holding that contestant had not sustained his charges. 7 
3d. In holding that no evidence of bad faith on Hewitt’s part appeared. 
4th. In holding that no evidence that Flew it’s entry was, mae for speculative 
| purposes appeared, | ss : 7 

5th. In not giving sufficient ee to the eviden ce >and documentary evidence in 
the case. 

6th. In holding that Hewitt had spimplied with ae homestead. law as to residence. 


7th. In not holding that Hewitt’s entry was illegal and fraudulent, having been 
made for use for townsite purposes, and not for a home. 7 


Without attempting to consider these. specifications ser iatim, it may 
be said that the controlling questions in the case are: 7 
_ ist. Has the claimant complied with the law as to settlement and 
improvements? | | 
2d. Was the entry made for ecules sun NONON 
On the tirst question, under the record, there can be no reasonable | 
; doubt, as the proof shows that the claimant went on to the land at the 
time of making the entry, and had remained there practically all of the 
time up to the date of offering his final proof, and that he had made | 
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improvements up to that time beyond.what is usually accomplished by | 


homestead claimants, for the same length of time. 

' On the second question I have had some difficulty in arriving at a 
conclusion, I-have before me conflicting decisions of your office and 
the iocal land office, and the environments of the case are such as pre- 
clude all idea of a cursory examination, or a brief statement. 

It is in evidence that the claimant, William H. Hewitt, is the son of 


Henry Hewitt, Jr., a man of large fortune anc speonlanve tendencies, . 


and although not proven affirmatively, it is a fair presumption from 
the record, that his son, the claimant, was a young man of unsettled 

habits na largely dependent on his father, up to the time he entered 
the land, for support. That he was a short time before the entry was 
made, living in the city of Tacoma, and that his father.expressed a 


x 


desire to get him away from his associations. To this end, he per- . 


suaded him to enter the land in controversy. It appears further, that 
the said Henry Hewitt, Jr., by his agent, W. I*. Brown, began the pur- 


chase of land at, and in the neighborhood of the present town site of 7 


- Everett, August 5, 1890, the ostensible purpose of such purchase being 
to secure a boom site, and put in a mill at the mouth of the Snohomish 
River. Said agent was also instructed to look out a homestead for 
_ William H. Hewitt, in the neighborhood of these contemplated improve- 
ments, and on the 20th day of October, following, said Brown negoti- 
ated the relinquishnent of the land in question from one William 


Shearer, for the sum: of $2,000, and when the present claimant made - 
entry for the land he executed to his father his promissory note for the — 


amount. On November 19, 1890, the Everett Land Company was ~ 


incorporated, under the laws of the State of Washing gton, with Henry 
Hewitt, Jr., as one of the incorporators and president of the company. 


In pursuance of the objects which are set forth in the articles of | 
incorporatiou, thé company has since purchased large tracts of land 


near the mouth of the Snohomish River, platted the same, sold town 
lots, made valuable improvements, et cetera, the result of which is the 
‘present town of Everett, Snohomish county, Washington, having a 
population, as stated by the register and receiver, estimated, at the 
time their opinion was written herein, at about twenty-five. hundred 
people.. The extent of the improvements contemplated by Henry 
Hewitt, Jr., at the time the entry was made, is largely conjectural. He 
swears that at the.time the relinquishment was bought for his son 
he only contemplated building a mill, and making small improvements 
in the vicinity, but.an examination of the whole record forces the con- 
. yviction that he had larger, though per nape, undefined views of future 
development. 


~ It is not at all pr obable that his sou was advised, even generally: of 


his plans, further than that his father intended to carry.on a lar ge 
logging business in the neighborhood, which would require improve- 
ments adequate to the undertaking. He so states under oath, and the 
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surrounding facts and circumstances are largely corroborative, iteven — 


appearing that the agent Brown at that time had not thought of eels a 


bilities beyoud the avowed undertaking. 
On the other hand, it is apparent that the land was At worth exceed- 


ing one-half of the price paid for the relinquishment, for agricultural _ 


purposes wider ordinary circumstances, the improvements at that time 
being -practically nominal. Two questions arise touching the general 
issue of fraud. | ag Bs 
ist. Did Henry Hewitt, Jr., negotiate the relinquishment of this 
fand for speculative purposes, ee in contemplation of a fraud against - 
— the government. . | 


Was there such a community of interests between the datwant aid. _ 


his father, Henry Hewitt, Jr., or between the claimant and the liverett — 
Land Company, as would make bim answerable for their acts? 
That Henry Hewitt, Jr., knew that the land in controversy would in 


a very short time be worth lav gely in excess of its agricultura] value, is — 


morally certain. But while this is true, it does not follow that there 
were not other and stronger considerations than direct personal pecu- | 
- iary interests involved in the purchase. The natural inclination of 

the father to direct his son’s future along profitable financial lines, i is a 

strong one, and human experience teaches that it is oftener than other- 
wise a totally disinterested friendship, viewed from a monetary stand- 
point. For reasons of a kindred nature, it is altogether probable that _ 
the prospective value of the property was not the controlling motive — 
for its purchase, but was ineidental. It may be said that such consid- 
erations belong more to the realm of ethics than of law, but jurisprudence - 
1S 80 interwoven with moral philosophy as to make them practically 


inseparable. Indeed, one is founded on the other, and when we begin _ 


to look for the controlling motives in the “affairs of man,’ we but g0 
back to pr mary principles. 

But again, assuming that Henry Hewitt, Ir, aid Sontatisiaies a: 
fraud against the government, and that he anticipated a harvest of | 
pecuniary gain therefrom, all of the witnesses who could know aly: 
thing of the matter of a positive character, swear that the claimant 
knew nothing of the projected improvements iu the vicinity of the 
_ land, beyond what has already been herem stated, and the. whole 
record negatives the idea that he was connected in any way with his 
father’s investments, or with the Everett Land Company, and whether 
the $2,000 paid for him by his father to secure the aforesaid relinquish-. 
- ment, was intended as a loan or as a gift, in the nature of an advance- 
~ ment, the couclusion is irresistible that there was no further community 
of interests between them with reference to the property. - 

While fraud may be, and usually is, proven by circumstantial and 
presumptive evideuce, to make the presumption of fraud possible in| 
law, the facts upon which the presumption is predicated must be 
proved, for. “There can be no presumption from a presumption,” and 
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the facts'on which it is asked that a presumption of fraud in the case: 
at bar be indulged, are themselves presumptive, and inferential. 

The decision eer from is correct, and the same is hereby 
aDDIOVE’ and. affir ae : 


TIMBER CULTURE CONTEST—GOOD FAITH. 
TAYLOR v. JORDAN. 


‘Failure to comply with the letter of the timber ¢ulture law may be excused, if there 
is a reasonable compliance with said law, and good faith is manifest. 


| ce otan, y Smith to the Commissioner of the General Land Ofc, March 
(J. I. A.) ae | TACO E - (G. B. G.) 


On May 23, 1886, John C. Jordan made timber culture entry No. 5616, 
for the NE. 4 + of See, 18, T. 18., BR. 65 W., of the Denver land district, ’ 
Colorado... 

Taylor initiated contest July 10, 1890, alleging 1 in | the affidavit that _ 
the claimant— | | 
~ Has failed. durin: the firs’ year after ontry to break five acres on this tr: web: lias: 
- failed during the second year after entry to break five additional acres, and to cul- 
tivate tive acres which should have been broken the first year; has failed during the: 
third year after entry to plant the first five acres to trees, tree seeds or cuttings, and 
to cultivate the second five acres, which should have been broken during the serond 
year after entry; and has failed during the four th year after entry to pane to trees, — 

ree seeds or cuttings the second five acres. 

That he Las failed to break and cultivate and plant to trees, tree seeds or cuttings, 
ten acres on this tract of land, and that these failures continue to exist up to this 
date. . | ; 

A hearing was had Oetonat 1, 1890. “The local officers made no find- 
ing of facts, but held simply “Upon a careful examination of all- the 
papers and testimony in the case, we sustain the contest, and recom- 
mend the entry for cancellation.” 

Appeal was had, and on the 31st day of May, 1892, your office sus- 
tained the finding of the register and receiver, and held that claimant’s 
work done on the land “ bears on its face the suggestion of mere com- 
pliance with the letter of the law, and does not evince an intention on 
the part of the claimant to cultivate timber on the land,” and held the 
entry for cancellation. | 
_ Claimant appealed to the Deparment, and assigns as errors sub- 
‘stantially, that your office erred in its finding of facts, and in the 
application of the law. 

It has been frequently held by the Department in its ; adjudications 
on timber culture contests, that a default of the entryman in failing to 
comply with the letter of the timber culture laws, is susceptible of 
reasonable explanation, and it is now well settled that such default 
may be excused if there is a reasonable compliance with the law, and 


+t 


to 
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good faith is manifest. See Andrews v. Cory. (7 L. D. 2-89); also, Griffin aa 
®. Forsyth (13 L. D., 254), and cases therein cited. % 
Jt follows that the only real issue made in this case on appeal, isone — 


of fact. Do the acts of claimant manifest good faith in his dealings _ : 


with the government of the United States, by a bona fide effort to com- - 7 


ply with the requirements of the law? 


~The claimant states in his own behalf: 


J had five acres ‘plowed i in the spring of 1887, and five acres more pioweda in the 
spring of 1888, during the month of I May. In the fall of 1888, I sowed five acres of . 
‘rye, cultivated it with a harrow. In 1889, I prenees five acres in tree seeds, walnut 
and locust. gt <5 

On further examination, he says that the five acres sown in rye, were 
the first five acres broken, and that the tree seeds were planted on the 
same five acres. The tree seeds were planted i in the fall of 1889. That © 
no work had been done on the landin the year 1890, up to May 26, 1890, : 


but that he was making arrangements to have the gr oud plowed. “That ee 


his wife was taken sick sometimein April, and lay in bed with typhoid | 
fever for about four months. That his family consisted, besides his | 
wife, of only a little girl about twelve years old; and that during: said 


sickness the wife was dependent on him for nursing; that he did all $ 


the cooking, and all other work.that was done about the place all that — 
summer. Thatheisa meer man, and has no way of getting money eEpeDY . 
by labor. . 

In this ‘statement of facts the claimant is corroborated by d disinter 
ested witnesses. 

It further appears from the record that none of the rye sown, or the 
tree seeds planted, ever came up, and while it is in evidence that the 
plowing and cultivation was not of the best character, there is abun- | 
dant proof that the failure was due largely to drouth, and there is no- 
strong presumption raised on this account uae Sal was not nove | 
in entire good faith. a 

In my judgment, the claimant herein has asted j in : good faith, ane. 2 
the contest ought to be, and the same is, hereby dismissed. 

The decision appealed from is reversed, and the case remanded for 
proceedings consistent with this opinion. | | 


PRACTICE—MO TIONS FOR REVIEW AND REHEARING. 


nee or THE INTERIOR, . 
We ashing co 


RULE 114, 


Bale 114 of the Biles of Pr otis is rescinded, and the following ae 
‘stituted therefor; this order to take effect, June it, 1894: 

- Rue 114. Motions for review, and motions for rehearing before the 

Secretary, must be filed with the Commissioner of the General Land — 
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Office within thirty days after notice of the decision complained of, 


and will act as a eEDenee of the decision until otherwise directed | | 


by the Seer etary. 
Bach motion must state con cisely and specitically, without ar gument, 
the grounds upon which it is based. 
— On receipt of such motion, the Commissioner of the Gendial Land 
‘Office will forward the same immediately to this Department, where it 
will be treated as “special.” If the motion: does not show proper 
grounds for review or rehearing, it will be denied and sent to the files 
of the .General Land Office, whereupon the Commissioner will remove 
the suspension and proceed to execute the judgment before reudered. 
Butif, upon examination, proper grounds are shown, the motion will be 
. entertained, and the parties notified, whereupon the moving party will 
‘be allowed thirty days within which to file‘an < argument and serve the | 
- same on the opposite party, who will be allowed thirty days thereatter 
“Ins which to filé and serve an answer; after which no further argument 
will be received. Thereafter the case will not. be reopened, except 
‘under such circumstances a8 would induce a court of equity to grant | 
reliet against a judgment of a court of law..: 
- All rules or. pee ts of rules inconsistent herewith are resein ded. 
: 7 Hoke Suir 
Secretary. 


STATE SELECTION— CERTIFICATION RELINQUISHMENT, 
STATE OF Wromine. 


The certification of lands eranted to the State by the act of July 10, 1890, conveys 
the fee simple of the lands so certified; and the pen ar COHN! is ther eafter with- 
out jurisdiction over Said lands. 

- Where lands not subject to selection under said erant, on account of their mineral 

character, have been erroneously certified, the State may relinquish the same, 

and be permitted to select other lands in place thereof. — 


Secretary Smith to the Commissioner of the General Land Office, eS y 16, 
(J. Lo.) di 1894, | (FL. C.) 


On February 15, 1894, the Department, on your office recommenda- 
tion, approved clear list No. 1 of selections made by the State of Wyo- 
ming, for the deaf, dumb and blind asyluin, in Laramie county. 

Be your office letter of April 12th was transmitted to the Depart- 
ment a motion for review of said action, filed by F. J. Stanton et al. 
The list as approved was for 15,512.52 acres. The selections were 
made in part satisfaction of the gr ant to the State by section 11 of the. 
act of July 10, 1890 (26 Stat., 222). - 

Your office beter forwarding the motion for review states that certi- 
fied copy of said approved list No. 1 was transmitted to the governor 
of yom. OD. pearen 3, 1894. : | 3 
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As the act of 1890 making the grant does not require waters to be 
issued in these cases, the certification of the lists by your office: under 
seal conveys the fee cane of the lands -so certified (Sec. 2449 of the 
Revised Statutes), and this Department is without jurisdiction to fur- 


. ther control any of said lands. (Moore v. Robbins, 96 U. S., 530.) 


It follows that it can not grant the motion to review and. ToROnMee 
_ the approval of list No. 1, as asked. The averments in said motion and 
accompanying affidavits are such, however, as to warrant the Depart- 
‘ment in taking steps looking to the recovery of title, on the ground 
_ that the lands were not properly subject to selection becanse of their 
- mImineral character. 
Since the receipt of the’ motion for review, there has_ heen filed ae 
the Department, through your office, a letter dated April 12, 1894, 
from the State Board of Land Commissioners, referring to certain peti- 
tions and protests filed in their office with a view to securing revoca- 
tion by the proper authority of the approval of list No. 1, mentioned 
herein, because the tracts embraced therein “cover rich mineral lands, 
7 inows as the Silver Crown Mining District.” 
The State Board of Land Commissioners, in their letter Beters me, 
and pursuant toa resolution, which they state was entered April 12, 
1894, request “that the title in such lands may revert to the United 
| States, and that -the State of Wyoming be permitted to select other 
public lands in lieu thereof.” 
~ In view of the showing made by the ee who breneht the 
‘motion for review of the approval and certification of said list No. i | 
the request of the State Board will be granted, and you will cause | 
proper form of conveyance from the State to the United States to be 
prepared and forwarded for execution. Said conveyance should set 
_ .out the reasons for the relinquishment and transfer, and upon its accept- 
ance by the land department, the State will be permitted to select a. 
‘like amount of lands properly, subject: to selection. | 


| OKLAHOMA TOWNSITE—SCHOOL FUND. | 
J. C. ROBBERTS. 


The proof of organization required of a municipality that applies for the proceeds 
of a cash entry under section 22, act of May 2, 1890, may be accepted as satis- | 
factory where it shows the organization of the village to which the money is 
. payable, and.the consolidation of said village avith another municipality, 
although the prev lous organization of the latter is not shown 


Secretar ‘y Smith to the Commissioner of the General Land Orfiee, May 4 16, 7 
(J.-L) 1894, 7 (C. W. P.y 


- With your office letter “M” of February 21, 1894, you transmit the — 
application of J. C. Robberts, as agent of the city of Kingfisher, Okla- 
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homa Territory, for the payment of $375.00, paid to the Secretary of the 
Interior by W. D. Fossett for the SE. 4 of the NW. 4 of Sec. 15, T. 16,’ 
R.7 W., being cash entry No. 593, Kingfisher land office, Oklahoma. 
Territory, under the provisions of section ot the act of May 2, 1890: — 
(26 Stat., $1). 
In the case of A. L. Cockrum (15 L. D. | 335), it was held that in such 
— cases, before the money can be paid over, there must be satisfactory 
evidence that the municipality has been presi od as required by the | 
laws of the Territory. And it was declared. that there must be the 
evidence detailed in the opinion in said case, to which it is oy neces- 
gary to refer. | 
In this case the evidence is sauecey as far as it LOES; Sut there | 
_is no evidence of the organization of the village of Kingfisher City. But = 
the evidence, showing the organization of the village of Kingfisher, to 


' which money is payable, being satisfactory, and the evidence of the | 


consolidation of the said village with the village of Kingfisher City,. 
- being also satisfactory, the absence of proof of the previous organiza- 
— tion of the village of Kingfisher City may well be waived. | 


A ceriificate will be duly issued, addressed to the honorable Seere- ; ; 


tary of the Treasury, stating that the city of Kingfisher is entitled. 
to the money applied for; and you are hereby directed to state an 
account in favor of. the city of Kingfisher, Oklahoma Territory, for the _ 
- use and benefit of the public schools of said city, as requested in your 
letter. | 3 | 


PUBLIC SURVEYS—CONTRACT. 
AUSTIN F, PARSONS. 


Special instructions to a deputy surveyor, that in effect lower therate of compensa- 
tion stipulated in a contract for a public survey, will not make the sureties on - 
said depnty’s bond parties to such modification, and a failure therein, in this 
respect, would relieve such sureties from liability on said bond in case of action 
thereon for the recovery of damages. 


Seoretan y Smith to the Commissioner of the Genes al Land Office, May 
a Hi.) - 16, 1894. (W. M. B.) 


I aoaga ie the receipt of your letter of March 5, 1894, transmit- 
ting contract No. 1104 (and bond and other papers) nada Austin F. 
_ Parsons, United States deputy surveyor by the surveyor-general of 
California, providing for the completion of surveys in Twps. 30 and 31 
S., BR. 16 E., M. D. M. California, involving payment of maximum rates 
($18, $15, and $12) of mileage, in the language of said contract, ‘where 
the lines of survey pass over mountainous lands, or lands heavily tim- 
_ bered, or covered with dense undergrowth;” estimated liability, $1,350, 
payable from special deposits, as per certificates Nos. 353, 357, 391 and 
. 392, made April 12, 1892, | 3 
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- You state that these surveys are additional to those provided for in 
the townships designated in contract No. 110, dated June 16, 1893, ~ 
State of California (17 L. D., 536). After commenting upon the sur-— 
veys provided for in said contr act No. 110, and. the surveys under the 
supplemental contract No. 1103, you say— 


Ihave the further honor to request that this office be authorized to approve con- 
tract No. 1103, awarded to Austin F. Parsons, D. S., for the surveys therein desig- 
nated, af the maximum rates of mileage ($18, $15, $ $12); as allowed for the work, with 
the understanding, however, that said rates will only be allowed where ‘ excep- 

tional difficulties,” as defined in departmental letter of December 16, 1893, shall be 
met with along the lines of the survey of lands that are mountainous, heavily timbered, 
or covered with dense undergrowth, and. fully described in the deputy’s field notes, 
showing the exact nature and extent of the same. 


Departmental letter of December 16, 1893, disposing of questions 
and matters of survey under contract No. 110, inter alia, held— — 

I approve recommendations contained in your said letter of November 29, 
1898, . .. . . except as to the allowance of the maximum rates ($13, $15, $12) 


of mileage for the survey of lands that are “ Seounsoue heavily. timbered, or 
covered with dense undergrowth.” | 


. The supplemental contract now "ander consideration, of whish: you 
request approval by this Department, stipulates for the payment of 
said maximum rates ($18, $15, $12) of mileage for the survey of lands 
of stated character, while for such class or character of work executed 
in the State of California the law expressly stipulates that $13, $11, 
and $7 are the largest rates of mileage Sa ae which can be 
allowed therefor: 

_ Referring to that point, however, in your. said letter, you. state— 

In the event of the approval of said maximum rates of mileage, the survey or- 

general will be directed to issue to the contracting deputy supplemental special 
7 instructions relative to the conditions under wae the maximum rates of mileage 
will be allowed. 7 3 .. 3 a 

The proposed action of your office, suge pected by the above, ralses 
the question as to what extent would such modification of this contract. 
affect the lability of the sureties on the bond of Deputy Par none given 
to secure the contract. | 

' A contract for public surveys, pcoperly executed and regular in all 
other particulars, furnishes the best and highest evidence regarding the 
stipulations and undertakings therein contained, and after being 
awarded and delivered it is of such. binding force upon all the parties 
‘thereto—either. direct. or remote—as to require the consent of all such 
parties to legitimately vary or alter its provisions. _ 

In connection with. the question of liability of sur eties, under certain 
conditions, upon the bond of the contracting deputy, mnade to secure. 
prompt, accurate and faithful performance of this contract, Ihave care- 
‘fully considered the material point respecting the. ‘modification of the 
same by means of special instructions to the deputy, whereby the mile- 
age rates ($18, $15, $12) of compensation stipulated in this contract for 
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the survey of lands “ mountainous, heavily timbered, or covered with 
- dense undergrowth,” are lowered to the intermediate and statutory 
rates of $13,.$11, and $7 for work of that character. 

Instructions to the deputy to that effect would not make the sureties 
on the bond parties to such modification, and a failure therein, in this 
respect, would relieve such. sureties from ‘all legal liability on the bond. 
securing this contract, in case of any action ther eon for recovery of 
damages. : | | 

You will therefore instruct the surveyor general of California to 

award a new coutract for the surveys embraced in this contract, substi- 
tuting in said new contract the said intermediate rates, $13, $11 and — 
$7, (if the work cannot be done for less) in place of the rates $18, 
$15 and $12, specified in contract No. 1104, stipulating in the new con- 
tract payment of said maximum rates ($18, $15, $12) of mileage (in 
event that coutract cannot be awarded at lower rates) where the lines 
of survey pass over lands possessing “exceptional difficulties” of sur- 
vey, as defined in the case, State of California (17 L, D., 536). 

‘In all matters of survey involving mileage rates of compensation, 
requiring the approval of this Department, where such rates of mileage - 
- stipulated in the contract for a designated character of work, not in 
accordance with the statute rates prescribed for work of that character: . 
you will instruct the surveyor-general of California to so draw and 
execute contracts for the completion of the proposed surveys as to con- 

form to the requirements of the statute. — 7 

- Observance of such a. practice in the future, on the part of all sur- 
 veyors-general, in drawing contracts so as to conform to the statutory 
provisions affecting public surveys in their respective States, relative 
to rates allowed for work of a character designated in the act of appro-_ 
priation, would doubtless obviate delay in.many instances in the award 

of contracts involving rates of compensation requiring approval of this 
Department before the same become completed contracts. a 


STATE SELECTIONS—MINERAL LANDS. 
STATE OF MONTANA. 


When selections are aad. in what are known, or regarded as miheaal belts, or in 
proximity to lands claimed or returned as mineral, the State, or party making 
selection, should be required to give notice by posting and publication of the 
selections, describing the lands selected. | 


Secretary Smith to. the Commissioner of the General Land Office, May 16, 
(J.J. Hy | — «-1894~ % (BLO) 


By your office letter of March 17, 1894, were submitted for depart- 
mental approval clear lists of selections by the State of Montana, in 
the Helena land district, in part satisfaction of the grants madé by 
section 17 of the act of Febraary 28, 1889 (25 Stat., 676). 
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Said liste are as follows: 


. Ws | =, ey: Acres. 
No. 1, for agricultural colleges Rapleb Sele aes EP ne ee eee . 18, 054. 26 
No. 2, for a school of mines -...-....--..-- Oe ities ee ore diecast 15, 670. 90 
No. 2 for State normal schools ..-..... eae aes See ene pmaeetewes 15, 509. 37 


No. 2, for a State reform Ll) ee veesee cere eteeee sees ‘16, 788, a 


The aggregate amount of land thus selected is 66 023. 47 acres. 

It appears from an examination of the re of the mineral 
division of your office that some of the lands selected arein townships, 
portions of which were returned as mineral by the U. 5, Surveyor- | 
General, but said certificates show that none of the selections fall 
within the limits of the lands thus reported as mineral. | 

An inspection of diagrams accompanying the lists show that, with 
one or two exceptions of small tracts, the lands selected in townships 
containing land returned as mineral are not contig uous to the land so 
returned, and that in most cases they : are ee remote, ranging from. 
-one to five miles away. | 

Finding no good reason for objecting to your office recomme ndation, 
the lists herein mentioned are approved and returned herewith. 

In this connection, I would suggest, for the guidance of your office — 
in the consideration of lists of selections calling for action hereatter, 
and to prevent possible conflict, that, when selections are made in what 
are known or regarded as min ral belts, or in proximity to lands claimed 
» or returned as mineral, the State or party making selection be required. 

to give notice by posting and publication of the selections, describing 
the lands selected. If this be done, any one having an adverse claim 

or right will be afforded an opportunity to be heard, and if silent will : 
“be estopped fre om complaining. | | | 


PRACTICE—MOTION FOR REVIEW.-REHEARING. : 
SHIELDS v. McDONALD. © 


In computing the time allowed for filing a motion for review, where notice of the 
decision is given through the mail to resident counsel by the General Land 
Office, such notice must be regarded as served on the third day after it is mailed, 

and such day of service excluded. a 

A motion for review must be denied where the quesiiony of law,and fact raised 
thereby were fully considered by the Department in its disposition of the case. 

A rehearing on the ground of newly discovered evidence will not be granted if the 
new evidence relates to matters not material under the issue at bar. 


Secretary Smith to the Commissioner of the Gener al Land Office, May 
(3.1. HL.) - 21, 1894. — | — (W. MW.) 


On the 27th of May, 1893, your office jeuenited. on the part of 
James McDonald, motion for review of the decision of the Depart: 
‘ment, rendered on the 27th of March, 1893, in the case on Phronie D. 
Shields aoe said MeDonald. 
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“The land involved i is the S. $ of the NW. 4 and the w.s of the SW. 

+ of Sec. 35, T. 49 N., BL 9 W., Ashland sad district, Wisconsin, for. 
which McDonald ae homestead entry on the 23d of Hebaiary, 1891. 
‘This land is a part of that restored to the public domain by the for- 
feiture act of September 29, 1890, (26 Stat., 496), but was not opened 


- to entries or filings until the. 23d of February, 1891, the date of: 


McDonald’s entry. 

Upon the allegations of Shields, that she settled on the ands in good 
faith, on the 25th of September, 1890, and had since resided thereon, 
aud made valuable improvements, a hearing was had on the 6th of 
May, 1891, which resulted in a decision by the local oificers, adverse to 


her clain. | 
On the 25th of April, 1892, your office reversed the decision of the 


‘local officers, holding that Miss Shields made the prior settlement on 
the tract, and had acted in good faith, and should be allowed to make 
entry, while the entry of McDonald should be canceled. The depart- 
mental decision capes of formally affirmed the decision of your 


office. 
Notice of the aesi ion of the Department was mati by your office 


to the resident attorneys for McDonald, on the Sth of April, 1893, and 
their motion for the review thereof was filed and copy mailed defend- 
ant’s attorney May 10, 1898. Thereupon, the attorney for Shields 
moved to dismiss said motion for review, on the ground that it “was 
not filed within thirty days after service of notice of said departmental 
decision, as required by Rule 77, of the Rules of Practice.” 
The Rules of Practice necessary to consider, in determining the aes: 
tions involved, read as follows: 
Rue 77.—Motions for rehearing and review, except as provided i in Rule 114, iaiiet 
be filed in the office wherein the decision to be affected by such rehearing or review 
was made, or in the local land office, for transmittal to the General Land Office; 
and, except when based upon newly-discovered ENIOOHOE, must be filed within thirty | 
days from notice of such decision. 

RULE 114.—Motions for review before the Secretary of the Interior, and applica- 
_ tions under Rules 83 and 84, shall be filed with the Commissioner of the Land Office, 
who will thereupon suspend action under the decision sought to be reviewed, anc 
' forward to the Secretary such motion or application. ; 

RULE 97.—Fifteen days, exclusive of the day of mailing, will be allowed for the 
transmission of notices and papers by mail, except in case of notice to resident 
attorneys, when one day will be allowed. | 


_ It is unnecessary to consider Rule 87, as that relates only to notice 
of decision “‘ given through the mails by the register and receiver, or 
surveyor-general”, while Rule 97 applies to such notices and. pauee 
when served through the mails by -your office. 

In order to determine this motion, two questions are presented: 
(1) The day on which the party will be held to have received notice of 
the decision, in cases where resident attorneys are notified of decisions 
my von office rouse the mails. (2) In computing the time allowed 
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by the Rules of Practice, what day or days, if any, should be excluded, | 
~ including the day on which service of notice is made. — | 
As to the first question, under Rule 97, the 8th of April, the day of 
mailing the notice of the decision, and one additional day, the 9th should — 
uot be considered in computing the time allowed for filing the motion 
_ for review, for under the plain language of the rule, said two days are 
allowed ‘for the transmission” of the notice of the decision. In other 
words, the two full days aré allowed for the purpose of conveying the. 
notice to the resident. attorneys. This being so, it necessarily follows | 
that the receipt, or service, of the notice would take place on the third 
- day from the mailing of the notice; in this case, the receipt or service 
- of notice occurred on the 10th day of April, and not before. 
As to the second question, the receipt or service of the notice of the 
departmental decision having taken place on the 10th day of April, the _ 
time for filing the motion for review began to rin from that date. 
- Peterson v. Fort (11 L. D., 439); Cooper v. Arant (14 L. D., 428). 
_ In Dober ». Campbell, et al. (17 L. D., 139), it was held that: 


In computing the time within which an appeal must be filed, where notice of the | 
decision is served on the resident NEO the day of mailing the Geniston, and ne 
day additional, should be excluded. ; | 


Rule 77 require s that a motion: for review mast be filed “within” 


thirty days from notice of the decision sought to have reviewed. . Mr. 
Endlich, in his work on the interpretation of Statutes, Section 390, dis- 


cusses the distinctions that have been made by courts in the ae. - 


tation of time, and. says: 


However this may be, none of fee distinctions indicated, seem to have been | 


generally in this country conceded to have much, or controlling weight, and whilst 


the decisions cannot be said to be in perfect accord, the weight of authority seems. 


to be, that one of the terminal days shout be excluded, ancl that, in general, this | 


should be the first day. 
Again, he says, Section 399: 


When any matter is required to be done ‘ eaten ? a certain number of oe the 
day that is the starting point, is exeluded. 
I think this is a safe rule to follow and apply by this Department in | 
the construction of its rules of practice, and applying it to the case at 
bar, while the time for filing the motion commenced to run on the 10th 
day of April, that day should be excluded in computing the time, and 
as the motion for review was filed on the 10th. day of May, following, 
it was filed within the time required by the Rules of Practice. — | 

It follows that the motion to dismiss must be, and hereby i 18, denied, 
and the motion for review will be disposed of on its merits. | 
_ The errors assigned in the motion for. review relate entirely to mat- 
ters of law and fact, which were fully considered by the Department 
when the case was decided on the merits. No new question of law-or 
- fact is presented for consideration by it. Under such. circumstances, 
the Department has repeatedly held that motions for review must be 
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denied. ‘Pike v. Atkinson (12 L. D. »- 226). 5. Guthrie ‘Townsite ¥. “Paiio: a : 7 7 
etal. (13 L. D., 562) Stone ». Cowles (14. L. D., 90), and. many other - .~ 
Cases. ~ = 


~ There being no sufficient reason shown for depar ting from the rule _ 
in such cases, this motion is accordin gly denied. - 

On the 4th day of. May, 1894, counsel for McDonald filed 3 in the De- 
partment a motion for a rehearing, based upon .the ground of cet 
newly discovered evidence. | . 

Two affidavits were filed with the motions one age by MeDonald, and 
the other by one Augustus L. Crawford. McDonald swears that the 
case was heard on the 6th day of May, 1891, and that ever since that 
time be has used due. diligence to diseover: the whereabouts of said 
Crawford, from whom the‘plaintiff claimed to have bought the improve-. 
ments on the land in dispute: that about the 1st of April, 1894, he 
learned where he was, and ou the 14th of that month Crawford made 
an affidavit relative to his dealings with Shields respecting the im- — 
‘provements on the tract at the time Shields claims to have established 


7 residence on it. McDonald swears that the testimony of Crawford. 8 et, tise 


very material, in view of the testimony of the plaintiff on the trial.” 


Crawford swears in his affidavit, that from April 7, 1890, toSeptem- 


ber 15th, of that year, he was In. the employ of one Amos Cook, and 


most of that time he was engaged on the land involved in this Case; a 


that on the 15th day of. September, 1890, he quit Cook’s employ, and. 
went about two hundred miles away from the land in question; that 
he never at any time, made: any pane ou with Phronie D. Shields, or 
with any person in her behalf— | 

For the sale of the improvements made 6 said Cook on the land above described; 
that he never made any bargain with any person, looking toward the sale of said: 
Cook’s improvements, or any other improvement on said land; that he never signed 
any paper purporting to transfer or convey any improvements ny auever on said . 
-dand. ) : 7 
That if ther eis any such paper in existence, said paper is a forgery; ; 
that he never received any consideration from Shields, or any person 
in her behalf, for said Cook’s impr ovements, or for any improvements on 


said land; that he never had any dealing with Shields, dir ectly or indi- 


rectly, in. eler ence to said improvements. This affidavit is signed by 
Crawford making his mark, 


At the trial, Shields. testified that she purchased the improvements - 


from Crawfor a who was at-that time living on the land, and claiming 
‘to own the improvements. She ‘also introduced a written transfer of 
- the improvoments to her, which she swore Crawford signed i in her pres- 
ence, dated September 25, 1890, and a written receipt from him, dated -_ 
September 26, le, for 870, which she testified she oa him for the im- — 
provements. 
These writings were introduced and received in evidence, over the - 
objection.of McDonald, ‘as “irrelevant and immaterial, — the reason 
14469—VOL 18——31 es 
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se ieee that it does: not appear that Crawford had any ‘intérest: in “the. lard ‘ — : 

ee whatever. ”, These writings related. to a transaction between the plaintiff hie 

~ and: a stranger to the record, respecting a matter that could notinany = 
“way affect the rights of either of the parties litigant to the land in con- . 


_troversy; the writings were therefore “irrelevant and. immaterial,” as __ 


_ well as the parol evidence introduced at the trial, r especting the improve- 


| “ments: made on the tract by Cook, who is HOE asserting any claim or — 


right to the land by virtue of having made such. improvements. The 
alleged newly discover ed evidence relates to. ee matter ey and is 
_ therefore insufficient as a ground for a rehearing. : 


Settlement rights, under the public land laws, cannot be acquir ed by” 


the purchase of the impr ovements of another. They are only acquired 
through acts of settlement, performed in person. by the party seeking 


_to secure the benefit thereof. Powers». Ady (11 L. D. fade Sper nee ; 


gy, Ferry (13 L. D., 142); Stone v. Cowles (14 L. D.,.90)... 
-. Shields bases her claim upon an actual Settlement ade: on the fence 


Be ee | on the 95th day of September, 1890, and a continuous residence thereon : fe 


since that time, also improvement oa cultivation of it. Her claimis 


was made by taking possession of an abandoned log” house that was. 


hold the claim for a while he (Cook) went to his home in n the State 


cis. ‘of Maine... .. - a 

> «MeDonald did not build a house on the tr act until about October 1 12, are 
- 1890. Under the evidence, there can be no question but what Shields a 
~~ was the prior settler, and that she has acted in good faith. Noinjustice ._ 

~ was done by the decision of the Department in awarding her the land | 

oO vin aISDNEh ‘The motion for srOneer ye is denied. - 


7 SELTLEMENT RIGHTS—APPLICATION TO ENTER. . 
‘Surre w, , MALONE. 


-No rights < are ree by settlement on lands: during the pendeney of a » departmental 
-order expressly pr ohibiting such occupation thereof, 


cm ‘An application to make entry of public land caunot be allowed if based on prelim- 
inary papers executed eae to the time when said land i is egany subj ect to. such | 


appropriation. | 


| - Seer etary Smith to the Commissioner of t the General Land, Ofce, Mar a 


i,” clearly sustained by the testimony taken at the trial. - Her ‘settlement oe 


owned by one Cook at one time, but had been abandoned by him. He — 
Ce as was introduced by McDonald as ai witness in the case, and on the trial S 
~~. he admitted that he laid no claim to the improvements. In effect he 
3 swore that he built the house on the tract, and then hired Crawford to.) 


. (a TH) = 558 * oe OI 180. een a B) 


_ The controversy i in this case ciara: the S. 4 of the Nw. 4 1 of Sec. 27 S : 
Pa 49 N., B.7 W.,, Ashland, Wisconsin, land district, wiielk land Was, 
me for monly within the fifteen mile limits of the ea made ay the act Of: 


ape] ee 
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Jane 3, 1856 (1 Stat. 20), to aid | in the construction ‘of ai is now. 
‘enown: as the Ohieaee St. Paul, Minneapolis and Omaha Railway, Bay- 

, field-Branch,. The lands within those limits were withdrawn for the | 2 
benefit of that road in 1856, and so remained withdrawn until Novem- .. .. 
ber 2, 1891, when, said grant having been fully adjusted and the adjust- 

~ ment formally closed, the surplus lands within those limits. were by : 
order of Secretary Noble restored to the public domain. 


The matter of the status of the restored lands has several times ben - | 


-considered and passed upon by this Depar tment. See Shire v. Chicago, 
St. Paul, Minneapolis and Omaha Railway Company, 10 L. D., 85; 
‘ -Newell v. Hussey, 16° L. D., 302; same on review, 17 L. D., 369. end | 
‘itis not now necessary to oe Ato that matter further iam to say that 
-in restoring said lands the specific instructions of the Department.were 


to the effect that no rights to any of those lands, either by settlement _ 


or otherwise, could be acquired or would be recognized as existing 
-prior to the day on which they were thrown open to entry, that is, 


| November 2, 1891; except claims or rights arising under the provisions _ 


_of the adjustment act of March 3, 1887 (24 Stat., 556). The lands were 
 . particularly valuable, and numerous attempts had been made to obtain 


prior rights to the. best portions thereof by so-called settlers, who 
intruded upon and occupied the same, utterly regardless of the fact 


_ that the lands were in reservation, and who thus endeavored to obtain 
right to the exclusion of law abiding citizens awaiting in an orderly 
inanner the action of the authorities. Therefore it was that the direc- ~ 
tions of the Secretary were so positive and inhibitive as against the 

+ acquisition or attempted acquisition of any rights or claims pros to the 

time fixed by him for entry of the lands. | 


On November 2, 1891, the register and receiver of the Agniand land | 
office received by mail, prior to nine o’clock. a. m., an application by 


- Charles H. Stickney to make homestead entry of the NE. #'of said sec- 


tion, alleging settlement October 27, 181; a like acieaeon of John 


' Malone for the NW. 4 of the same section, alleging settlement October | 


50, 1891; a like application of Ben. J. Magner for the N. £ of the NW. 4 
aa the N. 4 of the NE. 4, same section, alleging settlement June B, 


1891, and a like application of Wilbur F. Smith for the 8. 4 of the NE. nt 
and the S.4.of the NW. 4, same sae alleging settlement April 1, 
1890, 


The local officers held the apoliesione to be simultaneous, and | 


4 ordered hearings to ascertain the respective rights of the parties, of 
which all were duly notified. The hearing between Stickney, Magner 


and Smith was as to the NE. 4. Stickney making default, his applica- — 


_. tion was denied. There cone no conflict between Magner and Smith, — 
_- the contest as to the NH. 4 was ended, and Se rights were 
' _ eliminated from the record. 


The contest as to the NW. 4 was between Malone: iene and. Smith. 


os The finding of the local offleera was in favor of Magner as to me N, st 
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- 7 | : ‘ of ay Nw. 7 and in oo of Malone as to the 8. 4 of thie NW. a ne : : 
ue mending the dismissal of Smith’s application as : to the same. Malone — 


-  oppesled from the finding in favor of Magner for the N.4of the NW. 
.. 4, and Smith appealed from a finding in favor of Malone for the Ss. go 
ee “of the NW.4. i 
‘On these apple your office, on Sdaver 10, 1892, wectiad net 0° : 


: 7 | : rights were obtained by either of the parties thr Saeh an alleged settle. : 
os ments, prior to November 2, 1891, when the lands werethrown opento 
entry; that the applications to enter were simultaneous, and that the | oe 


7 lands described therein would be disposed of to the. highest. bidder. a 


: - among those parties, in accordance with the rule on page 10: of the a 


circular of February 6, 1892; and as tothe lands not in. conflict the. = 


=, respective parties might complete their entries as soon as the: other Ok 


4. — tracts were disposed of. Magner, Smith and Malone appealed. - - 
~The appeal of Malone was not filed in time, and therefore will age be ay, 


. consider ed. Since the filing of the appeals of Smith and Magnet, the. i 


Latter has filed his relinquishment, dated May 2, 1893, of the N. 4 of | ba 
| the NW. 4 and the N. 4 of the NE, 4, and Malone has filed his relin- 


ae < quishment of the same date for the N. 4 of the NW. 4. This. ‘takes — 3 
- Magner out of the case, and leaves the only controversy, on the appeal saat 


: of Smith, between him and Malone as to the S. 4 of the NW. 4. a 
_- In view of what has been said as to the status of this land, thie ‘cleat: oe 
ae and positive instructions of my predecessor, aS construed i in ie depart- e : 7 

mental decision in Newell v. Hussey, in 16 L. D.,302, it is plain that =~ 


a -- your office holding that the parties could obtain no rights by their | 
Paes alleged settlements, prior to the time when the lands were. opens to. : e 


ae ~ entry, is correct and must be approved. : 
Jt appears from an inspection of the record Barons me that all of the. ne 


: oa applications to enter were signed, and the accompanying affidavits .< 
.- $Sworn.to, prior +o November 2, 1891, the day on which the. lands. were — a : 
_ restored. to the public domain; and became subject. to entry.. All the eee 


a applications are dated October 31, 1891, and, owing to the alleged dis- _ ‘ 
~ tance from the land office, all the affidavits were sworn to before W. 


= g8 M. Tompkins, U.S. cireuit court commissioner, on the same day, except . - : 
-. that of Malone, which is sworn. to October 30, 1891, and: ¢ al Hameuded 7 


a - affidavit by him sworn to on January 27, 1892. i 
Section 2290 of the Revised Statutes provides that a person w applying fetes 
for the benefit of the homestead laws “shall upon application to the. .~ 


register of the land office, in which he is about to make such entry, ‘ 


oe ie make affidavit,” etc. Here the personal. presence of the party at the Pe 7 
land office was required, and at the time of making his. application to. 


~~ also make an affidavit showing his qualification to make. such entry. 7 


on : a. Of course, on applying to make entry; the land officers, it was contem-._ = . 
oe “plated, would inspect their records, and, if the specified tract was found — - 
~- to be subject to such entry, the affidavit was then made, and, if satis. 


ae factory, the entry was admitted. If, however, the record showed the _ 7 : 


he 
é 
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~ land to be reser ved, withdrawn or other wise not Sinett to entry, the - 


. application was aoeuiel: All this it was contemplated should be one 
— transaction, performed at the same time and upon the application being 
made at the district office. But section 2294 of the Revised Statutes 
provided that where the applicant, or some member of his family, is — 
actually residing on the desired land, and upon which a bona fide 
improvement and settlement have been made, is prevented by reason 
- of distance, etc., from personal attendance at the land office, it will be 
lawful for him to make the required affidavit before the clerk of the 
court, etc., and transmit the same, with his application and fees, to the _ 
local office. This section was amended by the act of May 26, 1890 (26. 
‘Stat., 121), so as to authorize the making of the affidavit before a United — 
States commissioner where the applicant was prevented by distance, 
etc., {rom personal attendance at the local office, whether or not resi- 
dence had been established upon the land applied for. At least, that 
; is the construction which has been aes upon the amencaeny act in 
the general circular of 1892, page 9. 7 | 
-But there is nothing in all this which even by Gaplivation: sitnoniees - 
_ the entry of, or the initiation of entry proceedings so as to acquire ally 
rights. thereunder, for lands not at that time subject to entry. . 
_ That this cannot be done may be asserted as a fundamental principal : 
in the administration of the land laws as old as the system itself. - It. 
is a matter of history that originally all who went upon the public 
- lands might be treated as intruders and removed by force if. necessary. 
- In the course of time this rule was modified for the benefit of actual 


_ settlers with improvements. The modification, however, only went to 


the extent of giving the settler a preferred right to ian entry of the 


-. particular tract within a stated time after the land became subject to 


disposal under the general land laws. But no rights are recognized as 
vested, because of such settlement. Authorities need: not be cited for 
this statement, because the Department and the courts have invariably 
asserted the rule.- And in all the decisions bearing upon the subject. 
it is distinetly held that a right to acquire title to lands can only be - 
initiated after they become subject to entry or sale. In the case of 
Lansdale v. Daniel, 100 U.S., p. 118, 166-7, a settler upon the land filed 
pre-emption declaratory statement cheretor prior to the time when the 

_ plat of survey was filed in the local office, and the court decided that 
such filing was an absolute nullity, the law allowing such filing only 
after the plats of survey were returned; and the land was awarded in 
that case to one who filed his. io clmeatony statement nore than two 
years afterwards. 

Entry under the homestead law is the initiation of a right to acquire 
final title to land subject to such entry by a subsequent compliance — 
with the requirements of law. Asa condition precedent to the making — 

_ of such entry, the applicant must file an affidavit Showing his qnalifi- 
cations, etc. Unquestionably the entry cannot be made prior to the 
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one time wheh the land Beodinas subject to disposal, ana following the ioe ea 


of Lansdale v. ‘Daniels, supra, Such an entry would be a nullity. By gee.) ; 


a ‘3 | par ity of reasoning the application, and papers on which it was made,’ — ee 
must likewise be null, void, and of no eftect whatever, simply because. 
| they were made for the ‘purpose of initiating a right, which, if- acquired, me, wat 


| --would -relate back to the date of initiation, and cat off. intervening | | 
- claims; thus establishing a right as of a date when, under the law, no 
~. such right could. be acquired. And this has been the distinct holding. 


of this Department in many cases. (Ramage v. Maloney, 1h. D., 461; 

Wydler v. Keeler, 13 L. D., 288; Reed v. Buffington, 12 L. D. , 220, 224 5 

Mills », ‘Daly, 17L, D. | 345— 63 ‘and Ady: v “Boyle; nds 529, and other 
cases which might be cited. ye ay 2 

‘The last two cases are almost identical witht aie one ai bar. - iy both , 
. of them. the’ affidavit and application were dated prior-to the time when. 


the land was thrown open to entry, and in both the Department holds 


that because thereof the entries could. not be allowed. In both cases 


oe numerous decisions of the Department, confirmatory of the position - oa 


ae assumed, are cited, and the departmental circular of January 8, 1878" 
(40. L, 0.,167), is quoted wherein the allowance of sach entries fa oe 
positively prohibited... os 


a ; and Rona November 2, 1891. 


Entertaining these views, it is clear to me ‘that none of the éntries ; 


in question can: be allowed, and you are directed ‘to instruct the local : a 


officers to this effect. 
Your peisions is accordin gly modified. 


‘SETTLEMENT. RIGHTS— APPLICATION TO ENTER-REWEARING. te 
ca -ENsrrom v. . Hane. 


A seri uien: nie cannot be ‘acquired. a occupancy of lend ata time when stich , 

_ action is expressly prohibited by a depar tmental order. | 

An amendatory, or supplemental - application to enter, filed under a practice of the 
_ local office that called for such action, will not be reg arded as an abandonment 

. of rig hts secured under the original ap plication. a 

A rehearing will not be granted on the ground of newly aiseavered: ‘evidence where 
the applicant peso: to properly eke his case at the hearing before the 

. local office. _ : 


Seer etary Sinith to the Commissioner r oft the Gener a Land Office, May 2) ae 
(J.1. HL) go OO DOORS oe me et, Kd O) 


ce Phe land involved in this appeal i is the NE. 4 of en 33, T, 47 N., R. 
oe 9 W., Ashland, Wisconsin, land district, sas is situated within the. 
oe limits: of the withdrawal made for the benefit of the Chicago, St. Paul, 
Sex, Minneapolis and Omaha Railroad Company, under the acts of Congress aoe 
approved June 3, 1856 (11 Stat., 20), and May 5, 1864 (13 Stat., 66). > 
On October 22, 1891, it was. ordered restored and pero to. settlement ee 
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The. record shows that on November 2 2, 1891, before 90 ‘clock, A. M., 


there was received at the local office the applications of Erick Mustrom: i 
‘and Jennie Hart to make homestead entry of said tract; the latter r 


alleged settlement October 25, preceding, and her application was 


> accepted; and that of the former rejected “because it. conflicts with’: 
-. application of Jennie Hart, received at same time, alleging settlement 7 


and date thereof.”’ Oa receipt of notice of the rejection, Enstrom, on - 
~ November 10, 1891, filed an amended application, alleging settlement | 
“May 12, 1890, whereupon the local officers ordered a hearing to deter- 
mine the prior right of the parties to the land, and as a result thereof 
they decided that the applications were simultaneous; that the entry 
of Hart should be canceled, and the right of entry awarded to the high- 
- est bidder. - Both parties appealed, and your office, by letter of March 
80, 1893, affirmed their jucemens, whereupon they prosecute appeals | 
‘to the Department. - | 
-Thespecifications of error on behalf of each of the applicants are aleiont ~ 
entirely addressed to the question of settlement prior to November 2, | 


1891. The decision in the case of Newell v, Hussey (16 L. D. ,302), and i 


on review (17 L. D., 369), render it unnecessary to consider this proposi- 
tion, as it was there determined that no rights could attach by reason 
of settlement prior to that date, when the land was not open for settle- » 
ment or entry. 
Sn the appeal of Hart, “however, a farther Preen is raised. It is a 
‘contended that it was erroneous not to have held “that Eustrom waived 
dil rights under the application made simultaneously with Jennie Hart, 


because he failed to appeal from its rejection, and because he made a — - 
new application for the same land;” that by the amended application —__ 
of Enstrom, made subsequent fo. Hae t?s entry, he abandoned the first 


- hence-he should “not be entitled to enter the land.” _ 
— It will be conceded that the local officers erred in rejecting Enstrom’s : 
first application. | It should have been. received together with Hart’s | 
and declared to be simultaneous, and a hearing ordered under the rule. — 


" But it seems that the local officers at Ashland, when these lands were ~ 


opened, adopted the rule of allowing entry on the application which _ 
showed the prior séttlement, and, where the applications alleged set- 
tlement prior to November 2, they ordered the hearing. In consequence © 

of this practice, it is probable that the second application was filed, 


and thereupon the hearing was ordered.. Under the practice thus pur- 


_ sued, the local. officers considered. that an issue was raised by the 


amended affidavit, as to who had the best and prior right, and uney then 
ordered the hearing. | 


W hile this practice was not dir actly; in eateries with. the muieee yet I <¢? 


am unable to see how any one was: prejudiced thereby or deprived of 
any rights they might be entitled to, and I cannot agree. with counsel 


_- in their contention that Enstrom waived all rights he acquired under ~ 


his first application by presenting his second for the same land, The- 
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Le fact ing he: nado a second application; either as ainendatory of or 7 
os supplemental to the first for the identical. tract oe not defeat his oS fe 
initiated right. 


‘From an examination of the testimony, I find in your. ‘said “office ; 


ae decision the facts disclosed are fairly and sufficiently stated, and your ae 


- : = | judgment affirming that of the local office will therefore be affirmed, 


ois There i is before me a motion by Enstrom, corroborated. by hisaffidavit, 
ae asking for a re- hearing. The ground upon which this is asked. is thats **.°* 
-.. Enstrom made a legal settlement on the land on the morning of Novem- 
i. ber 2, immediately after midnight onthe night of the fir st; that this fact - a . | 
oes Was sit shown at the trial ‘‘for the reason that such evidence washeld 
as: by the register and receiver to beimmaterial,” because it was held that. — - as 
. the person who made the first settlement, “regardless of the timesuch = 
-... settlement was made, if prior to November 2, 1891, was entitled tothe = 
oe entry,” and that the evidence now sought to be inte oduced has become re 
--. material, under the ruling in the case of Newell ». Hussey, supra. AS 
eh, second) ground it is alleged that the defendant has never resided ape ee 
a improved or cultivated, and has wholly abandoned, said land. | ot ee 
“At the trial of this case there was no offer made to prove this alleged occas 
ease settlement on November 2, and the record does not disclose, as stated 
~~~ by counsel, “ that such evidence was held: by the register and receiver... 
~* to be ee ” The plaintiff, in his affidavit, says that immediately > 
. after midnight of November 1, “I made a new settlement on theland = 
eS : by beginning a new clearing,” and that he has. since con-| Pad ae 2 
ieee tinued to. work on that clearing. .~ oe 
-. It is not claimed by counsel that a re- hearin g is asked on ene eT Pane Be a 
. of newly discovered evidence, but as this is the only ground upon which, oe 
... at this late aday, such a motion could be granted, it must be so consid- - 
~. ered. * The fact that parties neglected to present their cases soasto 
. meet the requirements of the law is not a sufficient reason for granting © 
anew trial. livery person is presumed to know the law, and if, when: aoe 
~ : “proper opportunity i is afforded for the:presentation of their Cases, they : 


fail to do so, they must abide the result of their neglect. To hold other- 


Pare wise. would encourage a laxity in the pr esentation of cases that would | : ot 
-.. breed never-ending controversies, and create doubt and uncertainty, 
oe instead of stability and confidence, in all Broce Snes: ee on ST 
os ay New Trials, 2nd Hd., 493, et seq.) 4 | ee ae 
.' While the second sepatid assigned might be sufficient. upon whict ia ace 
ae base a contest, it is wholly insufficient to warrant a rehearing. It =| 
would be an entire departure from the original proceeding, something 6 
fe that was not in the issue, or even in being at that time. — _ 


~The motion is ther efore overruled. 


che Before carrying into effect the offering of the right of entry anime bo. a 

this decision holding the applications to be simultaneous, the applica 
/ tion by” Hart will be suspended pending investigation, which will be ao Pa 
ne OL Pderod. by your office in order to determine the bona fides of her pe ae oe 


4 BP gee eR ates, hs Se abe eels 2 car e PRE? ae Ree 
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; fiotis ‘it Bene char ged in the reports of special agents, deiailea: to make. 


- investigation in the matter of the allowance of entries of these restored . . | 
ee lands, that the application of Hart was made in the interest of one. W. - 


E. McCord. . Should the charge be sustained, Enstrom will be allowed to. 


make entry of the land; otherwise it will be put up to the highest oe 


Pe mageel: as above dir sctad: 


tie 


- RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890. 


ENGLAND Vv. Martinson, 


op A person anime a preferred right of entry under section 2, of the forfeiture act of 


“September 29, 1890, must show actual settlement at ihe, date of the passage. of 
said act, and qualifleation at such time to make homestead entry. 


- Sebati y ‘Smith to the Commissioner of the General Land Office, May oy eee 
(J. LH) a _ 1894, —_ | (F. Ww. 0) 


I have considered the appeal by Fred England, in the ‘matter of his 


contest against the homestead entry No. 2105, by Elling Martinson, ea 


covering the S. $ SH. 4, Sec. 11, T. 49 N., R. 10 W., Ashland land. dis- 
 triét, Wisconsin, from your office decision of Suly 6, 1892, sustaining 
the action of the locai officers in dismissing his eoutest: oe 
The lard in question is a part of that foreited and restored'to the . 
public domain ‘by the act of roEeres: approved September 29, 1890 
(26 Stat., 496). 


— - Under mist sachOnsS ee by your office, entries were not permitted a 
_- for these lands until due notice of restoration had been given by pub- 


lication, which notice set February 23, 1891, as the day ou Bene: entries | 
would ie received. 
On that day Martinson made the ane in anestions and on March 16th 


following, England executed an affidavit of contest against said entry, 


alleging that he settled upon this land in June, 1888, and has continu- | 
ously resided thereon; that on February 23, 1891, he applied to make 


homestead entry, as a preferred claimant ander the secoud section of ©. 


the forfeiture act, which application was refused on account of the prior 
entry of Mar tinson, which entry is invalid against and inter feres with | 


o said preferred right of entry. 


Upon this affidavit hearing was had, and on the record made ne local. 
officers found that England was not entitled to a preferred right of entry 
‘and therefore dismissed his contest, which clecision was Sustamoe by 
your office on appeal. . 7 | 
On the 13th of April, 1893, agian aneeuted before a spell ee 

of your office, a relinguishment of any claim to this land and a with- 
drawal of his appeal. 


Subsequently, affidavits were filed by England, his father and iis aa 


| mother, to the effect that they were intimidated by the special agent, | 
under thr eats of criminal prosecution, and that the a ea Was 
not a ) voluntary act. ~ 3 
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oa in these affidavits, however, iti is admitted that. England 1 was ‘not of : ] : 
tet the age of twenty-one years until in October, 1890, oe to the te 
e c passage of the forfeiture act. | tn 


—Itis therefore admitted that he i is ‘not entitled és a preferred right of - 


_ entry under said act, as it required that the party must be an actual 


_ dona fide settler at the date of the passage of the act and “otherwise ” 
qualified” to make a homestead entry, ea 7 


His contest must therefore fail. eo. 
‘Iti is sought in the argument of this case ‘to raise: some queston as ho 
the regularity of the allowance of. Martinson’s entry, but as no such 


_ question-is raised by the affidavit of contest, I do not think it necessary 


to discuss the subject in deciding this case. England having failed to — 
sustain the allegations made in his affidavit of contest, the. same USE 


_ be, and hereby is, accordingly dismissed. _ ane | 
Apart from the record in this. case, I have. before me the accion made Ess 
by two special agents. detailed to investigate the charges preferred as 
. against R. C. Heydlautt, who was receiver of the land office at the time 


the entry by Martinson was allowed. These reports show that. there 


a ; 


~ appears to have been collusion between Heydlautf, the receiver, one = __ 
_ Arthur Osborn, an attorney. practicing before that office and also ao 
partner in the real estate business. with said receiver, and one W. EL a 
.. McCord, in whose interest it is alleged this and other entries allowed : 
eo it that: timé.were made.. If the facts set forth in these reports, which 
are supported by affidavits, are true, it is evident that the entry of, ~ 
<'s, ‘Martinson should be canceled irrespective of the rights of others. ere 
.. therefore direct that a hearing be ordered, and that the charges of said) 
"- special agents be made the basis of investigation, at which the truth 
.. of the statements contained in said réports may be inquired into, after - 
due notice to all parties. At such hearing a special agent should be. so 
present, to represent the interest of the gover nment. | 


aie oe a : . PRACTICE-APPEAL—RATLROAD LANDS. 
‘LacHaPELLE es _ Ross. 


A mistake as to the appellant's: name, m made be his attor ney in signing the appeal, . 
will not.defeat consideration thereof, where said appeal properly describes’ the 
land involved and the appellant, and is zee erly served on the appellee. 2 

The. preferred right of. entry accorded by section 2, act of September 29, 1890, to 

. “actual settlers ” at the date of the passage of said act, is dependent upon acts 
of settlement followed byt the establishment. and maintenance of meee in 


ite: good faith. 


— Smith to the Commissioner of the Generat Land 1 of, Wan iY. 2, ee 


o i. ace considered. the. case. of Pea Lachapelle v Gordon eee —- 
. involving the E.$ NW. 4and E. 4. SW..4, Sec. 9, T. 49 N., B. 9 W., 


- _— aoe land GTS tNCY, Wisconsin, on apne Pye Ross from. your office 
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decision) of May 28, 1892, holding his homestead entry made for said 


~ tract. subject to the preferred right of entry in Lachapelle, under the. 
‘provisions of the second section of the act of pepe pe 29, 1890 (26 


Stat., 496). 

This land is a part of acer to the neeiseaclad portion | 
of the grant made to aid in the building of the Wisconsin Central 
Railroad, which was forfeited and restored to the public domain by the 


act of Congress approved September 29, 1890 (supra). 


The forfeited lands were opened to entry, after due notice by publica~ | 
tion, on February 23, 1891, and same day Ross made homestead entry 


7 No. 2073 for the lands in question. 


On March 17, 1891, ‘Lachapelle contested said entry on the: Sand. 7 
that he was entitled to a preferred right of entry under the terms of: 


_ the second section of the forfeiture act, having settled upon said land — 
in June, 1888, and since continuously resided thereon, and oy he eas ea 
“improvements upon the land valued at $400. ads 

Hearing was had at which both parties were present, and ‘open . the Se 


record made, the local officers found that—_ 


-The-contestant fails to show a prior right to the land, his residence was 3 occasional 
visits to the land, his improvements a small log house uuinhabitable, and a little 


underbrushing. The claimant has a settlement upon the land made in September, 
1890, and at that time the improvements of contestant were abandoned preety 
or were no notice to the claimant. 2" 


They therefore recommended that Ross’ entry be not sanonleds: _ 
An appeal was filed to your office in the name of Edward Lachapelle,’ 


7 and for this reason a motion was filed on behalf of Ross to dismiss: the 
same as Edward Lachapelle was not a party to the record. _ | 


Your office decision of 1 May 28, 1892, denies said motion and therein “4 


| it is stated: 


The appeal in iieaton is slowed ef ‘Reward Lachapelle, by Fielder B. Chew, his 
attorney. ” At the hearing said attorney appeared for the contestant, Fred’ Lacha-. 
pelle. A referéce to the papers in the case shows that in sending notice of your. 
decision to contestant’s attorney you entitled the case “Edward Lachapelle wv. 
Gordon Ross.” The attorney used the same title in his appeal and in the brief 


thereof. This would seem to account for the mistake, which I think it was, in sign-’ 


ing Edward Lachapelle’s name to the appeal, instead of the proper appellant, For 


- . this reason the motion to dismiss is denied. 


In considering the case of the appeal said decision finds— 


. That Lachapelle went to the tract in controversy in June, 1888, with the intention 
of making it his home, and that pursuant thereto he built a house and furnished it : 


with sufficient articles to maintain a residence therein. He also, prior tothe date. 


of restoration of the land, repaired his house and had it in good condition. His 


actual personal residence on the land is not entirely satifactory. Buthe wasobliged 
by the necessity of earning a living, to be absent a large portion of the time. “On 
- the other hand I find that at the date of restoration, viz., September 29, 1890, Ross was ' 
- notan “actual settler” upon said tract. He had. nerformed no personal acts of 


settlement prior to that date, and had not established a residence thereon. His : 
trips to the land were simply for the purpose of looking after his interests and did. _ 
not constitute a residence. : 
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oe Said deaisiort therefore reversed the: action of the 10d officers at: ae 
oe isla the entry by Ross subject to. the preferred right in Lachapelle, ee, 
: An appeal brings the case before this Department. 7 Bing 
- ‘The appeal urges error in not dismissing the appeal from the local. . 
office as moved, but from areview of the matter I do not think the mis- 


oe take of the attorney in improperly signing’ ‘the appeal should deprive S a 


fe | * the contestant of any rights he might otherwise have gained, oe 
The appeal properly describes the land and the-claimant, and was 


og a regularly served upon claimant’s attorney, and was sufficient to bring | | . = 


<2 as the case before your office for consideration upon its merits. 


~The sole question therefore for consideration is whether contestant. | 


oS . : is entitled to a preferred right of entry under. the* terms of the second ss 
. section of the forfeiture act. 7 | . 


Said section provides: - 


That all persons who, at the date of the passage of this act, are actual settlers in os 


o ore faith on any of the lands hereby forfeited and are otherwise qualified, on. — 


7 making due claim on said lands under the homestead law within six months after 


"the passage. of this act, shall be entitled to a preference right to enter thesame under . 


the provisions of the homestead law and this act, and shall be reg arded as , such ae 
~ aetual settlers from the date of actual settlement or occupation. | | 


It was well known for anumber of years preceding the forfeiture that ee 


om * the Wisconsin Central Railroad would not: build its road opposite these - _ 


a : lands and. that at some time they would return to the public domain. 


oe ote are. ecneraly. on timbered and for that reason alone have ee 


“Numerous applications y were presented for ion hoping in fis way : 


c to acquire a prior right, and pretended settlements were made thereon ae 


with a hope of holding the lands until they should be restored to the  / 


oo | public domain. - 


~ In forfeiting these lands Congress undoubtedly knew on this sonal on | 


- and provided for the protection of those who were actual bona: fide 


._ settlers at the date of the passage of the act of forfeiture, and further — ee 


that they were to be regarded as actual settlérs from the date < of “4 actual a2 4 
Settlement or occupation.” cae ee 
--.- It will be seen that in this legislation the words “settlement” na Mies. 
oe a ‘occeupation” are used as interchangeable, consequently. an “actual - 
settler” here referred to would be an actual occupant of the land. 


‘It is plain that Congress did not mean to grant a preferred. right of 


oes entry to any one who. had made a mere act of settlement upon these — 
~~ Jands at: some date prior to the declaration of forfeiture, -but rather — 


: : 3 those who were actual bona fide settlers upon, or occupants of the land: Me 
on that date. In the case of Rene v. Prendergast (17 L. D. , 885), it was | 


Ce said, referring to the act of September 29, 1890 (supra), 


The acti in question protected the rights of ‘the persons, who, on the 29th of Sep-. a 


_ | tember, 1890, were residing upon the land, complyitig by honest acts with the a — 
ne so esed requirements and objects of the settlement laws then in sia and 1 seeking oe 


in good faith to maintain a seitigment and claim thereunder. It expressly soviada. 
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that to be entitled to its protection, the persons must be actual settlers j in n good faith 


upon the lands “‘at the date of the passage of this act.” 

Acts of settlement performed on the lands years before the passage of the. act, con- 
ferred no rights, unless those acts were followed by such residence.as rendered the 
person ar actual settler thereon, on the day the forfeiture act was passed. If, how- 


ever, those early acts of settlement had been followed by residence, and improve- - 
ments which had the character of permanency, and had continued until the 29th of - 


cs September, 1890, the act provided that such person should be regarded as an actual — 


settler from the date of bis actual settlement or occupation of the land. | 


~ With this brief analysis of the act I will proceed to the consideration - - 


| of the facts disclosed by the record, relative to Lachapelle’s settlement, 
- upon which is based“his claimed fiche of. preference. 
In June, 1888, he built upon this tract a five log cabin with door acids 
window, but with out floor, the cracks between the logs not being mossed. 
It was rudely constructed and of doubtful inhabitability and scantily 
furnished. 
_ Lachapelle is a single,n man ca prior to alleged settlement lived with | 
his father upon the family homestead distant about two miles from the 
land in dispute. ; 


From June, 1888, to thes date of hearing his residence upon this land . 


consisted of peeasionil visits when he remained a day or so and an occa- 
sional stop over night while hunting in the vicinity of the land. 


He practically lived, as before 1888, with his father, farming the 


homestead and working in the woods with others in his father’s employ. 

About the time of the forfeiture he placed a floor in the cabin and: 
otherwise fixed it up but even then did not take up an actual RORITER OC 

upon the land. . : 

At this time two years and three months had aiapaeas since his alleged 

: settlement and he was yet unable to do more than make an occasional 
visit to it. | 

His purpose is plain; it was to hold the land until eohronad: by a mere 

‘pretense or show of residence thereon. 


He was in no sense an actual settler upon or occupant of the land in | 


question on September 29, 1890. 
I note that in. the brief filed’ in behalf of the plaintiff it is stated 
‘that— 


By some combination or arrangement, the details of which site not be vie oe. 


out on cross-examination at the hearings, these defendants by means of applications 
executed before a county commissioner, and mailed to the receiver of the Land © 
Office at Ashland, prior to February 23, 1891, secured entries of the lands applied 
for by them before others had any opportunity whatever to present their claims. 


The case before me arose upon an affidavit of contest filed by La-. 
chapelle, , 
-- The sole ground of Lachapelle’s contest was that Ross? entry’ was 
illegal because of his aeons ) pee right. of. panty pee 
by the act of forfeiture. | : - 


fa 
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-, tinson oe D., pane : 


ee : Secretar y Smith to the Commissioner of the Gener ab Land a Offee, Mi ay 21, - é aa 
 . Te Hy 7 2 ea Ogee GP ek, WwW. 0.) oe 


7 


: " Haylag found that Lachapelle is not entitled to a picked tigtit of s 

| | entry, it is unnecessary’'to consider-the acts depended | upon by Ross to ge 
establish a prior right. Lachapellé having: failed to Sustain his. con: 

| test, the same must be dismissed. ' ee "tba SY: 

| “The circumstances in the matter of the alleged collusion m the ‘illow- ce 
os -ance of certain. entries at. the Ashland office are present in this case, - 

and this: entry will. be included i in the investigation ordered—the direc- 


tions for which are given in the case Or Fred England v. Elling Mar- 
CONTEST- HOMESTEAD DECLARATORY STATEMENT. . 


 LACHAPELIN ¢ v HERBere, 


OA contest will not lie eeinee a homestead ‘ach laratory statement as 5 it sages not con- 
stitute an appropriation | 2: the land cover red i thereby, ae is 10 bar to the entry: | 


"of. another. 


f 


a ee ee, have. ponsidered: the case of Edward. Fachapele v, Hamilton Teie? 
Herbert, involving the E. 4 SW. 4 and W.} SE. 4, Sec. 7, T.49 Ny 
~~. B.9.W., Ashland land district, Wisconsin, on appeal by Herbert from. BF gd 
"your. office decision of May 27, 1892, holding for cancellation hishome- . _ 
stead declaratory statement No. 30, covering this land, and directing 
that contestant’s homestead application be placed of record NUNC. pus, Pe ac 
tune, as of the date when. offered. . ae 
‘This land is part of that forfeited and restor ed to the omnis domain ge os 
py the act of Congress approved September 29, 1890 (26 Stat.,496). 
- . Under instructions issued by your. office these Indy were not opened 7 
-. to-entry until February 23, 1891. _—— 
»... On that day Herbert filed homestead declar atory statement for ‘this _ 
Jan. * ei . 
On March 2, 1891, Lachapelle filed : an affidavit of contest neaindt 
said filing, alleging that he settled upon this land in J une, 1888, and 
- has since continuously resided théreon; that he tendered a homestead 


application for this land: on February 23, 1891, which was rejected for 
conflict with the homestead declaratory ‘statement by Herbert; that he 


no rights therein as against this contestant.” 


Upon said affidavit hearing was had, resultin g in the enim of the : 
_ local officers adverse to a. they finding that } he was s not entitled - 
ro? 26 a preferred right of entry. as ne 
On appeal your office held, as before set roid, viz., ‘ae fie none Beas 4 

stead. declaratory statement by. Herbert should be: éanceled and that 2 
ee contestant’s homestead should be placed of record ¢ as, Sof the. date when : 
ate offered. . | | 


-(Lachapelle) is. entitled to a preferred right. of entry under the act of. . 
forfeiture, and that Herbert has not resided upon sald land and. “has | 
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 SItisa fundamental pr ineinle that a homestead declaratory statement oe 
—- is not an appropriation of the land cover red by it, and. will not bar enny) | 
by another. 


Lachapelle, if he applied as aieaen on re 23,1891, should . 


have appealed from the rejection of his application and thus Dyokeciee 
his rights in the premises under such application. — 
Instead of appealing he initiated the present contest, for high there 


“ig no authority under the rules or the decisions of this Department. | 
T deem it unnecessary therefore to review the record made to deter- _ 


mine whether he had such a claim to this land on September. 29, 1890, 


as would entitle him to a preferred right of entry. , 


Your attention is called to the entry papers of Lizzie Fiebeg of this. | 
tract, which are returned to your office for appropriate action. _ | 
The contest of Lachapelle having been improperly allowed must be — 
dismissed. Herbert's filing is no bar. to the allowance of an entry by 
Lachapelle should he again. apply, and, as it does not appear that Her- | 
bert followed up his prior right (if such he gained by his filing), by 
making entry within six months, all rights ther eunder, in the presence 
of an adverse claim, would seem to ) be. at an end. - 


“OKLAHOMA LANDS-SETTLEMENT. 
‘STANDLEY v. Jones (ON REVIEW). — 


Presence within the térritory during the prohibited period, in violation of the stat- 
ute and the proclmmauion of the President, sae aa a claimant me lands in 
Oklahoma, 


. Secretar y Smith to the Commissioner of the General Land ie, April. 
eee: =: ee. 5, 1894, : os AW, BW.) 


This is a motion for review of the epal penta accion: dated March 
3, 1893 (16 L. D., 253), filed on behalf of Moses M. Standley, in the case 
of said Standley ». George W. Jones, involving the SW.4 au Sec. 17, 
T.15 N,, R. 3 W., Guthrie land. district, Oklahoma. 

There ‘ae fines other cases pending before me on review. that involve 


the same question as the one at bar, all of which should apparently be | 


decided in the same way, to wit: Goruriech vo. Huff, Morgan v. Porter. — 
and Coombs, and Hostutler ». Cohee. The question is whether the 
--respective parties were disqualified from making entry of land in the 
- Territory of Oklahoma by the act of March 2, 1889 (25 Stat., 1004), and 
the proclamation of the President issued pursuant thereto: - Jones 
_- made homestead entry for the tract April 30, 1889, and on the 7th day. 
of May following Standley filed his affidavit of contest against it, 
' charging Jones’ . disqualification under the statute and proclamation . 
aforesaid; a hearing was had thereon. The local officers and your office 
sustained the contest. On appeal to the aah eeu the case was 
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ee reversed: taal ena countess ‘disthisded.. : The. motion fox. review Pale to ae 
“Shave the departmental decision’ set aside, and Jones’ entr y canceled, oe 


. It is conceded that Jones and the other persons named were in the 


. Territory immediately prior to April 22, 1889; that they entered it by a3 
-- -permission for the purpose of hauling Jumber to be used in coustruct-" «|. 


: ing a building to be used as a United States land office at Kingfisher, - . 
_ The testimony shows, without contradiction, that on: Sunday morning, 


= — the 21st of April, 1889, they started from Kingfisher to go outside of i : 


a the Territory, with a view to re-entering it for the purpose of sécuring Se 
land. . In order to get outside of the. Territory at the point. they started 


a © for, Jones and the other persons would have to travel about sixty miles, 
When they had proceeded on their way about twenty-four miles, one eae 


oo of the horses belonging to Jones got sick; thereupon, the original inten- 


a tion of going out of the territory in the direction they started, was. ‘ : 
/ abandoned, and upon consultation, it was determined to leave “thet _ 


_ wagons and extra horses, take ant a horse, and go. out of the Terri- : . 
_ tory at the west side which was little over half as faras the north line. 


Ae They then took their wagons and horses a short distance away from the | ; e 


fo road, where they left their wagons in the head of a draw. They pick- - 


-... eted their horses (other than those they intended to ride) and left them |. 
-. ‘and their wagons there. They then each one of them saddled a horse 
- and rode to the west line of the Territory, “following the trail towards 
. Kingfisher for some distance, when they bore south of west and crossed 
+ the line from five to seven miles.south of Kingfisher. They. camped here are 
-.\ at about noon the next day,” when they started in the race. “They 


travelled east and passed near the wagons, when two of the five | 


=, stopped, hitched up the horses and brought the wagons. Jones and an 
se two others rode ahead to ‘pick’ good sites; Jones selected the tract Mies) 
«controversy, the others selected tracts in the vicinity. At night Jones : 
oes and. Hostutler took a wagon to Guthrie, and got Jones’ wagon bed 
oo and. the ‘stuf? left p EnOEGy also a trunk Hostutler and 1 Hutt had- some a - 


“While theve is other testimony tending to show that Jones anit the es 


_ other parties named did not go outside of the Territory, as claimed by 
- them, but remained within it after their first entry; yet, for the purpose 
~«. of this case, I prefer to rest my conclusion upon the testimony sub-* 
_. mitted by Jones. From snch testimony, I am convinced that Jones ~ — 


i violated the letter and spirit of the law, by reason of his presence : 


i" within the Territory during the prohibited period, and he is clearly e - 
ce : disqualified under the statute and proclamation of the Pr esident from: 
~. making entry of the land i in question. The motion for review is there- a 


wo _ fore sustained. ee 
~~ The departmental ACen rendered on the 3d cee of Mail: 1893, oe 


7 _ in this case, is hereby set aside, and your. office decision of March 11, _ | . ~ 
~ °1892, holding for cancellation Jones’ homestead entry for the tract —- 


ae 2 involved i is ee ony: affir med. 
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INDIAN LANDS—LEASE OF ALLOTTED LANDS. 
OPINION, 


Under the provisions of section 3, act of February 28, 1891, an allottee may lease: 


the lands covered by his. allotment, under. Sach. oaincn: as may bepre- 


_gcribed by the Secretary of the Interior, whenever by reason of age or other 
- personal » disability he cannot GecuDy or ee ae said lands we benefit to 
himself. | 


_ Assistant Aitorney Yy- Guana Hatt, to the Seeretar? y oF the Interior, April 
| 10, 1894, ae (J.T P.) 


| Oa d anuary 25, 1894, there was referred to me a the Acting Sec-  . 
retary, a letter dated January 12, 1894, addressed: to you by the Com-. 

missioner of Indian Affairs, recommending the approval of a number ~ 

_ of leases of Indian lands in the Omaha reservation, Nebraska. a 

The reference was made with the request that I give an opinion as. 
to whether under the law the. leases. mentioned can be approved. -_ 
compliance with that request, I subm it the following: 

_ The lands embraced in all save six of said leases were allotted in sev- 
-eralty to divers of the Omaha Indians, under the general allotment act 
of February 8, 1887 (24 Stat., 338), the six exceptions being allotments | 
- on the. Winn Hato eo Sory oid 
_ The leases on their face purport to be siaduted anion the act of oe 
_ruary 28, 1891 (26 Stat., 794), which i is prencavely of the an of Feb- - 

ruary 8, 1887, supra. | : 

Section 3 of the act of February 28, 1891, provides as ‘eiiowe 

That whenever it shall be made to appear to the Secretary of the Interior that, 
by reason of age or other disability, any allottee.under the provisions of. said act, or 
_ any other act or treaty cau not personally and with benefit to himself occupy or. 
improve his allotment or any part thereof the same may be leased upon such terms, 
regulations aud conditions as shall be prescribed by such’ Secretary, for aterm not 
exceeding three years for farming and grazing, or ten years for mining purposes. 

_ The proviso to said section having reference to a different class of 
lands, is omitted from the above quotation. - 

The question submitted involves a construction of the section quoted, 
_ and i is of importance not.only because of the leases. submitted, but of 
those dependent on the conclusion reached. — | 
- The section quoted is remedial in character, and Sioa be fipeeally 
‘constrted, and that construction will be assisted and the legislative ° 
intent very largely ascertained by a consideration of the mischief : 

sought to be remedied by said section. 
Prior to.the passage of the act of 1891, supra, it had been held by - 


_ Attorney- General Garland (Attorney- General's, Ops., Vol. 19, p. 235,_ 


and Vol. 19, p. 499), that the power of the Department to lease, or to | 
authorize or approve the leasing of Indian lands, which is here con- 
ferred, did- not exist, and the same had been held by, the Assistant 

14469—VoL 18—22 | 
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Attorney. General of this Department. “(See Assistant _Attomney- Gen. as 


orale Ops., Vol..6 p. 54, and Vol. 8, pp. 65 and 156.) - 


By sections 4 and 5 of the act of 1387, supra, the sllottees ciemepive ts ; 
were prohibited from conveying their allonnents during the trust period _ 


of twenty-five years, or of making any contract with reference thereto, - 


and any such conveyance or contract is by-the terms of said act made | 
absolutely null and void. This prohibited the allottees from. leasing. es 
This want of power on the part of the Department and inability on 


“ the part of the individual allottees to lease there allotments when from 


: “8 any disability they could not occupy them with benefit or profit, led to — - 
a condition of affairs that threatened to defeat the purpose of. Congress 


? 


in allotting these lands in severalty to the Indians, which was, to bet- | 


them from savagery to civilization. 


_ That condition of affairs is described by the agent int ae of the | 
Omaha and Winnebago. agency, in his annual report of. August 26, 5 24 
1890 (found at p. 137, Rep. Com, Ind. Affairs for mee ‘wherein. he | 


. makes the following statement: 


- Of the allotted lauds at least sixty per cent. belong to women, ag ek or intl men, 


| and minor children. The able-bodied men have all and more than they can cultivate ~ 
in their own right. . As the law now stands there is no legal way to derive any. bene-_ 
fit or revenue from this large tract of land.- It either lies idle or is illegally. occu- . 
pied; in the latter case the owners derive but.a small per cent. of its true rental 
_ value. I would recommend that the law be so modified or amended that allotted - 


aS ter their condition, by destroying their tribal. relations and leading. 


lands of these Indians may, under proper restrictions, be leased, the leases to be- 


~ gubject to the consent and approval of the Commissioner or agent, and only then 
when by proper showing it is made to appear that it is impossible for the allottees 


| to cultivate the land themselves, and the leases be made for the purpose of cultiva- - 


tion. | | | ” 
To illustrate the working of such a law: A boy is seut to one oe the Hastern 


.. gehools and will be absent for a number of years. He hasof his own allotment forty. — 
- to eighty acres and often is heir to as much more.. During his absence this land will 

be idle, or be unlawfully used. In either case he will deriva no benefit from his 

allotment, and on his return he will find it unimproved ashe leftit. On the other | 


| hands, if a legal and bindiug lease could be made for a term of years (in case of those | 


going to school to expire the same time as the school course) the lands could beleased - 


_ for from $1 to $2 per acre per annum with conditions for a certain amount of improve- 


— ments in addition. On the young man’s return from. school he would find his land 


broken, improved, and ready for him to take hold and make an industrious and pros- 


_ perous farmer. The accumulated revenue would be sufficient to supply him with 


team and farming tuols or erect a house, and, in short, it would answer the question 


of ‘‘What are we todo with those returning from school?” Again, the women, aged — 


and infirm males. cannot to advantage use their land, and if Ja leases were 
| made, it would in a large measure support them. . 


_. To confer upon the Department the power 1 wa atti 2 aaah Seas to 
the leasing of said allotments, and to correct the conditions | existing | 


- because of that want of power, as set forth in the agent’s s report, supr dy 


| was manifestly the reason for the passage of the section quoted. Here, 


then we have the- reason for the rule and the inisehiet aden to oe ote 2 


| remedied. 
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Speedie to the. language of that. section, in ‘the light of what is” 
above stated, and from the relation of the terms employed, it is evident | 
that the disabilit y which must exist to authorize the leasing, is a per- 
sonal one. That whenever any allottee, by reason of age or other per- 
- sonal disability, cannot occupy or improve his allotment with benefit to. 
| himself his allotment may be leased on such terms, aes ete., 
as the Secretary may prescribe. : 

It is also evident, in view of the reason for which as section quoted 
was passed, that the disability therein mentioned, as herein. defined, 
_ extends to aged and infirm allottees of both sexes, and to women and 
“ mninor children because they come clearly within the mischief sought 


_ to be remedied, as above set forth. (Sutherland on Stat, Const. Sec. oe 


B48; Id., Sec. 410.) 
Tt. is ike wise manifest that the power by said section ienierned is. 

but an extension or enlarg vement of thesupervisory power of the Secre- — 

tary, and that the control of the whole matter i 18 Sued to his dis- 

cretion, 

- There are fifty-six of these leans: In thirty-six of fem the lessor 

is the allottee; in sixteen, the natural guardian of a minor allottee; in 


twelve, the sole heir of an allottee; and in one, the executor of an 


allottee. One of the first mentioned class was executed by the attorney 
in fact of an allottee. | 
They are of the form heretofore approved ne the Secretary of the 
Interior, and contain the terms, conditions and regulations prescribed 
by him for the leasing of allotments, and it seems to me that the inter- 
ests of the allottees are thereby amply protected. — : | 
At the bottom of each lease there is a number in red ink to whieh, 
for identification, reference will be made. | S. 
_ A summary of the disabilities alleged by the various allottees, be. : 
eause of which they are prevented from “personally and with benefit 
to themselves occupying or improving their allotments,” is as follows— 


Nos. 39, 44, 123, 137, 165, 254, 22, 25, 47 and 53,—“occupying or cul. 
tivating other ince *? in some instances that of a near relative or minor — 


child. It is not shown, however, that he might not, with equal benefit . 
to himself, occupy or cultivate his own allotment, or that he is precluded 

_ from so doing by a per: sonal disability such as the statute defines. 

Nos. 184, 252, 241, 93, 94, 145, 87,85, 82,197, and 251, “being a 
womail.” Ordinarily her sex. would not of itself be tepeded as such a 


= personal disability as would bring an Indian woman within the purview 


of the section quoted. But by reference to the extract of the report of © 
the Indian agent, it will be observed that “women, aged and infirm 

males, and. minor children” are those who it is declared ‘‘cannot to. 
advantage use their lands.” Hence it is fair to presume that in the 


section quoted Congress recognized the sex of the Indian woman aS a 


personal disability, to the extent that it precludes her from “ occupying 
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ad and cultivating her Aen with benefit hetself; ” and brings | her — 


| within the mischief to be remedied. | 


" - Nos. 103, 42, 17, 31, 27 and 293, . i adlotteete ti hichaddis srorkiee other - te 
lands.” “This implies two things. First, that the husband is working — 


all the land he is able to. cultivate; and second, that the allottee, be- — 
cause of ‘her. sex and marital relations, is tnable to: occupy and culti- 
vate her allotment with, benetit to her reef; either of which is S sufficient 
- for reasons stated. . 
. Nos. 30'and 31 en tENG lands is ion and : wet,” a in the latter 
number the additional averment—“‘only fit for hay, ” No reference 
whatever is made to any disability on the part of the allottee, or. that — 
. . for any reason. he is unable vo occupy. or EUEptONe his jands with benefit 
| to himself, eyo 7 
No. 40, éxeiuia. et che: ‘executor of. an allouioe: | denlees that the. 
- “executor is working sixty acres of other lands,” and hence cannot 
-attend to this allotment. Surely no ar gument is needed to show that 
this lease does not come within the provisions of the section under 


2 consideration. In the ‘first place, there is no disability; and in the 
ae second place, if there were, it does not exist in the allottee. - | ae 
‘No. 250 declares that the “allottee is working part of his land ;” this - 


as finplies that he can attend to nomore. The law required impossibilities ae 


of no man, and Tam of the opinion that this lease, and Nos. 63, 62,61, 
67, 242 and 251, which aver age, sickness and physical disability, bri ad - 
| ‘them fairly within the provisions of the statute. - 
~ Nos. 2, 16, 18, 19, 20, 29, 40, 41, 43, 83, 96, 117, 159, 185, 241, and 261, fs 


are each S ecdted fo Hie nataeal: guardian of a minor ailotice “These Too 


i allottees are of that class who can not, with benefit to themselves, occupy : 
and improve their allotments, and hence come within the rule of the 
section quoted. But these leases present . the question of whether a 


~ natural guar dian can act as the lessor of a minor’s allotment. bo ty cal 
_ _ ‘The provisions of the section quoted, concerning the land that may Rie 
“2 ci leased, are very ‘broad. It is not stated that the “allotment” of any 

a particular class of allottees “may be-leased,” but of “any allottee” 


having the requir ed disability. Here the Indian’s untutored condition _ 
is: recognized. The power to lease is not conferred. in terms on him. . 
The language of the section is, “the same may be leased” and the ~ 


supervision and control of the whole matter is placed in the hands of 


the Secretary. The ability or ‘inability of the allottee, under State . 
laws, to contract has nothing to do. with the question. He cannot. 


as oe supervisory power of the Secretary over these lands, 


So far as the allottees of these lands are. concerned, they: are still — 
“the wards of the nation,” and the Secretary of the nenoe: ‘is the 


officer charged bylaw with the duties of. guardianship (19 Op. Atty- ~ 
~* Geni, 165). And the method by which the benefit contemplated by = 
7 the section aces may be best secured: to the allottee i is left: ‘entirely *. G5 
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_ tothe discretion of the Secretary, : and. becomes rather a sae oF 
administr ation than of law. 

Hence, if he believes that benefit can be best secured by diene 
the natural guar dian. of a minor allottee, or the attorney in fact. of the 
 allottee, to become the lessor of that individual’s allotment, he has | 

ample power under the broad provisions of Sec. 3,. supra, to allow it to 
be done, under such rules, peerranens and restrictions he may see fit 
to impose. : 

As stated, in Eaeive of these leases the lessor is the male heir of the 
allottee, and the disabilities therein alleged are as follows: — . 

Nos. 53, 161, 248 and 187—“ being a woman.” 

Nos. 194 wid 195—“ being a widow.” 

Nos. 49 and 24-—“ occupying and cultivating other land; -” the « other 
land” i in the latter number being his own allotment. | ot PSS 

’ No. 21—“being a widow and no one to work for her.” 

No. 46— cultivating and ocea Dye: pontye acres o this allotment, 
which is all he can tend.” | 

_ Nos. 68 and 106—“ being a cripple.” - | 

These leases. present the question of qnechen ais: sole heir of ¢ an 
— allottee can avail himself of the provisions of the section quoted, so far 
as his ancestor’s allotment is concerned. Ali through the acts of 1887 
and 1891, supra, it is apparent that Congress intended these allotments | 


- . to inure to the sole use and benefit of the Indian and his heirs. | If the 


‘provision of the section quoted is restricted to the allottee aud his own 
‘allotment as made, then the incongruity would be frequently pr esented — 
of an heir, himself an allottee, being permitted to lease his own allot- - 

ment, but restrained from leasing the allotment inherited. Such acon- — 
clusion or construction would, I think, be a reductio ad absurdum,. — 
Besides, an heir, himself an allottee, is none the less so, because the. 
inheritor of his ancestor’s allotment, and ‘it seems to me that.areason- . 
able construction of the section quoted is, that when an allottee is pre- 
vented by age or other disability from personally cultivating his allot- — 
’ ment, with benefit to himself, it means not only the allotment set apart — 


- . to him by the agent appointed for that purpose, but his allotment by — 


descent as well, aud that any other constr uction would do violence to 
the general purpose of the act. — 

I am of the opinion that all of the leases sibinitied that are executed | 
by sole heirs allege a disability that brings them within the purview ot 
the sections quoted, for the reasons hereinbefore stated... — 

‘With the exception, therefore, of Nos. 39, 44, 123, 137, 165, 254, 22, 
25, 47, 53, 30, 31 and 45, I am of the opinion that all of ‘tie leases oun: 
“mitted, for the reasons stated may be appr oved. | : 
A mainte: of them disclose certain informalities or irregularities i in ie 
their execution, such asthe absence of witnesses to the ‘signature of | 
the sureties on the bonds, and the absence in several instances of the . 
required certificate showing the authority of the notary. before whom 
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, ‘the acknowledgments were taken. With the correction of these infor. 


ae malities, wherever they. occur, IT am of the opinion that the leases indi- - 


cated may be approved. 
Appr oved, 


“HOKE SMITH 
Secretar Yo. 


RAILROAD LANDS—ACT OF MARCH 3, 1887. 
_McCorD v. ROWLEY ET AL. 


| . Setiemen upon, and entry of lands cover 6a by an existing railroad indemnity with- 
. drawal will not operate to defeat the right of a prior purchaser from the rail- 
| ‘road company to perc! title under section 5, act of March 3, 1887. 


- Seeretary Smith to the Commissioner of the General Land Offer, Tune 9, Pate 


OLB) _ 1894. 


I have aang ied the appeal of Warren E. McCord from the decision - m4 


of your office dated. ae 19, sea rejecting his application to pur- 
chase the SE. 4 NE. 4, N. $ SE. 4, SE. 4 SE. 4,S5W.4 NE.4,5.4 — 
NW. 4, and NE. :sWj , See. 25, Sy 40 N,, R. 7 W., Eau ‘Olaire, Wis: 7 
_consin. 
The record shows that the land is within the indemnity limits of the 
“grant to the Bayfield Branch of the St. Croix and Lake Superior Rail - 


: road company, now the Chicago, St. Paul, Minneapolis and Omaha. : 


_ Railway company (11 Stat., 20; 13 Stat., 66). 


~The records of your office oe that ‘all the odd numbered sections ae 


| within fifteen miles of the line of said railroad were. withdrawn, on 
May 29th, 1856, and all the odd numbered sections within twenty miles" 
were satlide awn on February 5, 1866, and continued in reservation for. 
the benefit of said road up to Novenibal 2,1891. Shire é al. v. Chicago, 
St. Paul, Minneapolis and Omaha Bailway Co. (10 L. D., 85. ). 


The tracts i in question are opposite to the constructed Dart of ae - 


4 railroad. 


On July 14, 1884, the railroad company sold a pre all the 7 - 
land now in ehen to Warren KE. McCord. - Upon the final adjust- 
. ment of the grant to this road, it was found that the tracts, theretofore: 


claimed by it and sold to McCord, were not necessary to make up the 
full measure called for by the terms of its grant; these tracts were _ 
therefore not included i in the approved lists to said omy for pat- | 


3 entin a. 


Thereupon, snd on June 6, 1888, McCord filed in the Lodai office, his. 
- applieation to purchase aid tracts under section five of the act of 
March 3, 1887 (24 Stat., 556), tendering at the same time to the receiver 
~ $400, being $1.25 per acre for said land. 
The record shows that on the 10th day of February, 1888, and before ; 


_ McCord applied to purchase under the act cited, James and Bernard ra 
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Rowions were allowed to make homestead. enemas for all of this land, - 
notwithstanding the. fact that it was withdrawn from settlement or 
disposition. 

The application. of MeCord to purchase was rejected by ine register . 
and receiver on June 22, 1888, because of conflict with the prior entries. 
of Rowley and Rowley. On appeal, the ruling of the local land officers 
was affirmed by your office. — 

McCord has now appealed from said ruling to this Danevuneie Sus: 
- tion five of the act of March 3, 1887, supra, under which he claims the 
right to purchase is as follows: | — can 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of its 
grant, lands not conveyed to or for the use of: such company, said lands being the 
“numbered sections prescribed in the grant,and. being coterminous with the con- 


structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 


purchaser thereof from said company to make payment to the United States for said 


lands at the ordinary government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser his heirs orassigns: Provided, Thatall — 


‘lands shall be excepted from the provisions of this section which at the date of such | 


‘sales were in the bona fide occupation of adverse claimants under the pre-emption | 
or homestead laws of the United States, and whose claims and occupation have not — 


since been voluntarily abandoned, as to which excepted lands the said pre-emption 


and homestead claimants shall be permitted to perfect their proofs and entries and 
receive patents therefor: Provided further, That this section shall not apply to lands. 
settled upon subsequent to the first day of December, eighteen hundred and eighty-. — 
two, by persons claiming to enter the same under the settlement laws of the United . 
States, as to which lands the parties claiming the same as aforesaid shall be entitled 
to prove up and enter as in other like cases, . 
The second proviso to said section has been held to apply only to - 
the case of lands which at the date of the passage of the act had been 
| settled uponsafter December 1, 1882, by. parties claiming in good. faith — 
aright to enter the same cider the settlement laws in ignorance of the 
rights or equities of others in the premises. Chicago, St. Paul, Minne- : 
— spolia and Omaha Railway company (11 L. D., 607). 

In the case at bar it is not claimed that either of the Rowleys made 
any settlement before February 10, 1888, a time long after the passage 
of the act cited, and long after MeOord had purchased the tracts from. 
the railroad company. — 

Tam of the opinion that neither of the seeeenien ts of the Rowleys was: 
such as would prevent-McCord’s purchase. The tracts were reserved 
from settlement at the time the entries were made. This being so, it 
follows that the Rowleys, neither claiming settlement prior to said 
withdrawals nor that the withdrawals were in-operative by reason of 
prior settlements, could acquire no rights, legal or equitable, thereby — 


as against McCord or any body else.. Shire et al. v. Chicago, St. Paul, . a 


.. Minneapolis and Omaha Railway company (10 L. D., 85). ag 
It was held by the supreme court in the case of Riley v. Wells, — 
ing of settlement and entry upon a tract withdrawn by executive order, 
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that the settlement. ‘thereon Was “without right, and. he sda 


2 was continued without right, the permission of the register: to prove up. - 


- the possession and improvements, and to make entry under the pre-_ 


emption laws were acts in violation of law and void, as was also the — a 


. ‘issuing of the patents. ” This case, though not reported, is referred to 
and. approved ii. Wolsey. v. Chapman (101 U.8., eee and is reported be 
at length, in the Lawyers’ Edition, Vol. 19, page 648. : yo . 


| The entries made by the Rowleys were erroneously allowed; not. ee oe 
7 that, but the land not being subject to entry, all acts cela to said 


entries were unauthorized ; the. entries themselves being unauthorized 


— will not prevent McCord from purchasing the tract under section five — 


of the adjustment act, provided he has complied with the instructions’ 
given to govern such purchases. See Circular (8 L. D. oe a 
Samuel L, Campbell (12 L. D., 247). | 
~The application of McCord should be allowed. 
- Your office decision is accordingly reversed... 


“so 


- SETTLEMENT—CONTESTANT—FIN AL PROOF. 
McNAMARA v. ORR ET AL. 


. The right of a contestant to settle on the jana involved in the aputrover sy dates | 


from the time when his right of entry is recognized, and his failure to reside on ~ 


said land prior to such time can not be set up by an intervening applicant. 
The acceptance of an application to enter ‘subject. to the preferred right of a success- 
ful contestant does not vest in such entryman any right as against the contest-— 
gut, but protects him against the intervening applications of other parties. ; 
Under the practice followiug the amendment of rnle 53 of Practice final proof sub- | 
_ mitted during the pendency of a contest may be accepted - though offered. prior . 


| Ss. _ to the adoption of the amended rule. Ps, 
- The failure of a settler to reside on his land, after the submission of final proof, can: — 
not be construed as an abandonment of the land if ‘his final Pr oof is found. noe - 


cient. . 
A timber culture entryman-who makes entry of a tract involved in a re con- — 

- troversy can not thereafter be heard to plead the pendency of said contest as an 

excuse for non-compliance with law. : 


~ Booretiory 8 Smith to the Commissioner Os the General Lond Office, April are 


(LB). — 1894, ~ (Pd. 6) 
The land ineolveds in this appeal is the SW. fof See. 38, T. 1 5 54, RB. 6 4 Pes 


| ; W. Devil’s Lake, North Dakota, land discviok. 7 
Sin order to intelligently unders tand the various complications that ae 
“appear in the record of this controversy, and the numerous questions i: 


~ involved, it is necessary to give a potanee account. of the connection 
the. various parties have had with it. “.% 
= Tt appears that on April 30, 1883, the Jand i in ae together swith: | 

- other lands, was located by sions half. breed: scrip; that on August 1, 


; | following, pCeoree HL. ‘Stoker offered his application to make timber cal . : op 
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3 ture entry of the NW. 4 of the SW. Zof said section, which was rejected 
because of the scrip ivearion: On January 16, 1884, Emmett Orr pre-- 


sented his homestead application for the S. 4 of the SW, tandthe NE, | 
fof the SW. 4 of said section, which was also rejected for the same. 
» reason. 
- It is stated in the opinions in. the files that both these par ties Dreneue ea 


‘contest proceedings a against the Scrip location, and: a hearing was had 


_ thereon, which, on March 7, 1888, resulted in a judgment by your office. 
Of. punbellenca of the serip anerieas On March 12, following, Patrick | 
| McNamara presented his homestead application. for. the entire SW. 4 of 


said section, alleging settlenient June 2,1884. This application was als : 


_ rejected for the same reason that the others were. Appeal was taken’ ~ 


from the decision. of the local office in the Orr-Stoker cases, -and finally 
~ decided by the Department February 18, 1889 (173 L. and R., 211), under — 
the title of John F. McGee ez al. 2. Henry F. Ortley et al. This decision 
declared the scrip. locations invalid, and it was ordered that the sev- 
eral applications, “together with that of Patrick 1] McNamara,” be — 
“returned to your office with the other papers in the ease for appro- 
priate action.” On February 25, following, your office promulgated said 
decision, and returned to the teen office the applications, with instr uc. 
‘tions phat they ‘be. allowed as of date when offered.” 
Orr and Stoker, therefore, on March 6, 1889, completed their entries. 
| On the same day, ata later hour, McNamara offered his rejected appli- 
cation, when it was again refused for conflict with the former entries. 


McNamara again appealed, and also filed affidavits of contest. Inthe .— 


meantime, however, a-motion for review of said departmental decision 
in the case of McGee et al. v. Ortley et al. was filed, and, following the 
Secretary’s instructions, your office directed the local office ‘to sus- 
pend all proceedings in the case” On September 20, 1889, aud while 

‘the motion for réview was pending, Orr offered commutation proof on 
his homestead entry over McNamar a’s protest. The proof was endorsed, 
ef Purchase price tendered by claimant and. refused pending application. 
for review in the case of McGee et al. v. Ortley etal. Letter H, ea i 
24, 1889.” - | 


The motion for review was denied cena 28, 1891 Era: L. and R.,. . 


452). On March 16, 1891, McNamara filed anothen affidavit of contest 
against 'Orr-and Storer, which, eliminating. the historical part, alleges. 


that he tendered his homestead application March 12, 1888, and the © | 


‘same day it was rejected ; that Orr has abandoned ne land; that he : 


-has not resided thereon since October I, 188%), and does. not cee in. 7 


the county or State; that Stoker. has nee vee any portion of the ; 
land ineluded in his timber culture entry. 
Hearing was had before the local officers, and as a aeanit iopaseom: 
aeital the dismissal of ‘the contest as against Orr’s entry, and that — 
his final-proof ‘be accepted as of the date it was made; that. the tim: — 
. .ber culture entry of Stoker be canceled, and the homestead: entry of . 
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: : sal McNamara for the tract “aimed by -Stoker be accepted. ‘The iw: 0 lat: . = 
.. ter appealed, and. your office, by letter of May. 28, 1892, affirmed their - 


- action, as to Orr’s entry, and reversed. them.as to Stoker's A motion ie 


ce _ for review was filed, and on October 22, 1892, the. former desision was 


| revoked, the entties: of both Orr and Stoker. held for caer ane 7 


aoe the application of McNamara allowed. 


Orr and Stoker appealed. | Their assignments of error are. suite o 

_ numerous, but amount substantially to the charge that your said office. 

a decision on the motion for review is ag ainst the law and the evidence: 
It may be.said at the outset that both Orr and Stoker earned a pref: 

erence right to euter this land by reason of their ‘contests. against the 
- gerip locations (McGee et al. v. Ortley et al, 14 L. D. .. 523). Their con- 
- nection with the land, either as to. residence or cultivation, pending — 
their contests apainat the scripees, i is immaterial, because their legal 
rights to enter upon and occupy the tracts elaimed dated only from the 
time of the allowance of their entries. Hence. it is not. necessary to 
determine whether Orr settled on the tract claimed by him prior to 
McNamara, the point to which most of the testimony is directed. 

It was error in the local. office to reject the homestead application of 
McNamara, presented March 12, 1888.. The proper course would have. .. 
been to have received it for filing, subject to the preference rights of | 
Orr aud Stoker, under the ruling in the case of Henry Gauger (10 L. 
D., 221). But is this such an error aS worked any injustice to this con- 
testant? I take it that one purpose of this rule was to have the record 
show any. claim that might be adverse to the right: of either the con- 
testant or the contestee in the action pending at the time of the appli- : 
cation, and for the additional purpose of insuring notice to the appli- 
cant of any action taken in the premises by the local office, with the 
_ end.in view that he might speedily be enabled to institute such proceed- — 
ings as he saw fit to protect his rights. I do not understand that the 


_ fact of the presentation of his application and its reception under the 
_ rule-had the effect of in any wise defeating: the right of the successfnl 


contestant to make entry of the land. It does not have the effect of 
vesting in him any right against the successful contestant, but would — 


si protect him-against any attempt of third parties to secure the land. | 


It is pertinent to inquire, therefore, whether McNamara was in any 


wise prejudiced by the rejection of his application to enter. The final 7 


decision of the Department cancelling the scrip locations was rendered 


January 28, 1891. Notice of this decision was received at the local 


office March 14, following, and on the 16th McNamara filed the atti- 
- davit of contest now under consideration. It. will thus be seen that 


| whatever rights he would have been entitled to, even if his application 


had been received, he obtained. So that I (lo. not see that the errore- : 


ous: rejection of: his:application -to- enter: has in any wise jeopardized his: 


Interests. The only right he could have had as against Orr and Stoker | 7 nee 
was the ment to contest ther entries. This he has done, and as epee 
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ily as possible. They had the preference right of entry; had exercised _ 
it; and this contestant: is in the same position exactly as he would have 
been under the most favorable circumstances. Moreover, I apprehend — 
that in any eyent a party could not be heard to object to the refusal of 
his application to enter the land, while a contest was pending to which ° 
he was not a party, where the successful contestant exercises his pref- 
erence right. IJ do not think it was ever the intention of the Depart- 
ment to hold that the applicant should gain any standing by reason. of 


- his application alone, that would militate against the statutory-right of 


the successful contestant. In. the further consideration of the case, 
therefore, McNamara will be treated. simply as a contestant. 

First, as to the Orr case: 

A strict construction of the charge nae Gord in the affidavit of 
contest, would be that he abandoned the land after making his final 
proof. This, if all the surroundings were regular, and the law had been 
complied with, would uot be a cause for contest, as the entryman may 
do as he chooses in regard to residence—at least, after final proof and 


~ certificate. But the final proof was not accepted, and certificate di@ 


not issue; hence I take it that the Department may ae into. at | 
the facts, whether formally pleaded or not. 

It will be remembered that Orr’s entry was allowed under divestions 
~ from your office, ou March 6, 1889. It will be conceded that he estab- 
lished his residence on the land about that time; that he constructed 
a house thereon; that he lived there until September 20 or 22, 1889, 

when he left the land and.the State, and did not- return until the time 
of the hearing, which was in May,.1891. His house was a three room . 
frame structure, worth about $100, and- his other improvements con- _ 
sisted of three wells, worth about $15. They were bored, and the — 
reason for sinking so many was because in the first two he did not: get 
water. He also claims about fifteen acres of breaking. At the time 


he established his residence on the land in March, 1889, he wasasingle | 


man, but in June following he was. married. His wife did not reside | 
on the land. On his examination he says, “She never resided with me 
on the land at this time, or never resided with me at all until after the 
28th of September, 1889, as three days after we were married in June 


she left for her parents’ home.” “Our marriage was a secret, and she. | 


refused to live with me until I could arrange a house better. ” In mar | 
mae proof, on this point, he Says: — | 

"My wife never lived on the claim; refuses to live on it, and hus gone to Minnesota 
with her parents. She never lived: with me since I was married. Jam going to 


make an effort to induce her to live on this land with me at an early day, and intend 
enlarging and improving. my house for her comfortable occupation. 


The testimony further’ shows. that since leaving the Jand- he “— - 


resided in Kentucky, Wyoming and Minnesota. 


It is insisted by counsel that Orr’s entry, made as it was before the 
time for filing a motion for review had pCR DIOL) was CES that oS : 


| 
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: final y proof. Sibinitted while the motion for review. was 8 pending, and i in . - | | 
violation of the Secretary’ s order to suspend all proceeding s, was also 


illegal. It is further contended that the final proof is insufficient on — 
its face, and that it should be car efully scrutinized, in view of the fact — 
 that-it was submitted within the ‘shortest “possible. time after entry, 
and the land immediately abandoned thereafter. - | 
. Granting, for the sake of argument, that your office erred in dir ecting ae 
the local office to receive the application of Orr, yet it was not such an — 
error as the contestant can take advantage of, especially i in view of the 
fact that by the decision. on the motion. for review -Orr’s preference right. 
was finally established. The fact that he had exercised it, and by order 
of your office, could in no wise affect the standing of the contestant in. 
this case, whose only right, as heretofore stated, is that of contestant. 
A more serious question, however, is presented by the act of Orr in - 
offering his final proof at.a time when all pr oceedings had, by or der of | 
the Secretary, been suspended. It will. be presumed that he had notice 


of this order, and it will be conceded. that the order was a proper one, . — 


under the ee Even if the order had not been issued, the — * 


simple filing of the motion for review acted asa supersedeas, andmain- 


tained the status quo, both as to the land and the claimants (Richards. 


. uv. McKenzie, 12 L. D., 47). The claimant, in the face of this fact, made 4 
his final proof, and the question is, chethier: or not this can be Gecoer ee 


T do not think, under the circumstances of Orr’s marriage. subsequent — 


- to establishing his residence on the Jand, the fact that his wife didnot 
reside there with him, invalidated his residence. thereon. He had ea 
-. established his residence in good faith prior to that event, and main- 


tained it afterwards, His wife was out-of the State, living with her. 


_ parents, and it can not: be claimed. that. he was making: his home with e 7 
her. ha 


. Itis trie that at the ‘time his pr oot was. made the rules forbid the - 
| making of final proof while the land was under contest. But. by." 
‘amended rule 53 (Rules of Practice, page 2 21 of edition of 1893), it is — 
pr ovided that proof may be submitted where proper notice i is given, aud 
held at the local office pending the contr oversy regar ding the land, and 
the practice of the Department has been, since the amendment. of the 
rule, where the proof is satisfactory, to approve it, notwithstanding its 
: irregularity (Akers vo. Ruud, 16 LL. D., 56; ‘Smith Vv. » Chapin, 14 LL. D., 
411), | 
It therefore follows: if the nee pr roof 1s sufficient, that itis “immate- | 
- rial what course the entryman takes after it is. submitted, in regard to 
: residing thereon, and if he elects to abide elsewhere, that can not be. 
. construed into an:abandonment of the land (Peter Gaughran, 6 L. D., 


. 224). Iam therefore of the opinion that Orr’s final. proof should he a 


accepted. Before making final entry, however, he must make the non- 
alton gules affidavit required by amended rule 53, ‘supra, = 
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AS om the Stoker case: 


The charge against him is failure to enltivate the land after his entry ay 


of March 12, 1889. The ae agr eed statement of facts was filed. : 
in this case— 


. It is stipulated by and between attorneys for Pairigie McNamara, ¢ contestant, and. 
Gaerne H. Stoker, contestee, that said Stoker had six acres of breaking done on 
the NW. + of the SW. 4, Sec. 35, T. 154, R. 64, during the month of September, 1889, 
~. and that uo further breaking on said land or cultivation of said breaking. done in | 


- September, 1839, has been made from that date down to the present time. ‘That no. 


' other improvements in compliance with timber culture law has been made on said 
land by said Stoker, except said six acres of breaking. 

It-will be seen that Stoker; during the first year of his entr y, com- 
plied with the law by having six acres of land broken. During the — 
second year he did not cultivate this land, cand. two: months of the third — 
year had expired when the stipulation was filed, and nothing had been 
- done toward complying with the requirements of the law. | 

It was held in the case of Sims et al. v. Busse, (14 L. D., 429 syllabus,) 
that “a timber culture entryman who is regularly : allowed to enter land 
involved in a pending contest, is required to comply with the law: dur- 


ing the pendency of such contest,” and therein is overruled the case of — 


Jones v. Kennett (6 L. D., 688), where the reverse of the principle 
announced in the Sims siae had been pr omulgated. | 

It is insisted by counsel that inasmuch as Stoker relied on the rule 
in Jones v. Kennett that the later doctrine in the Sims case should 
not control. It is also insisted that there is a distinction between that 
case and the one at bar, in this: That Busse voluntarily made his 
entry, and should therefore assume all the obligations incident to it; 
whereas, here, the. entry, at the time it was made, was: thrast’ upon: 
Stoker by the order of your -office, and was manifestly irregular, and. 
_ that his oblig ations should date frown the time of the final Judemoue of | 
cancéllation, January 28, 1891. 

I do not think these positions tenable. . Stoker aridentty knew or 7 
- Tecognized his respousibility by doing the work he did the first year. 
He was personally present in the local office when he made his entry, 
and it is not too much to assume that he voluntarily made it—as did 
‘Busse—and I think he should be held to hi8 duty in. complying with 
the law. I think that under the doctrine of the Sims-Busse case, . 
supra, the contest should be sustained, as to Stoker's cmber culture 
entry. 
— Your said. office judgment of Osiones 22, 1892; is iaretors thus eae 
fied. - Orr’s final proof will be accepted, on com plane with the: rules, 


and final certificate issue on payment of the required amount, and the 


contest dismissed as to him; the timber-culture Ponty of Stoker will be - 
canceled. 7 . 3 
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-. RAILROAD RIGHT OF WAY CONSTRUCTED ROAD. — 


St. PauL, MINNEAPOLIS AND Mayirosa Ry. Co. 


‘The right of way through certain Indian reservations granted by the sneotal cist of | 


Reteeets 15, 1887, was secured on the approval of the maps showing the loca- 
- tion of the road, and the constructien thereof in due compliance with said act; 
and no-further approval of said location is required by reason of the restoration 
of said lands. to the public domain:and their. subsequent survey. ee ae 


. Maps of constr ucted road are approved: only where maps of definite location have “ 


not theretofore been approved; and the map of constructed road, in such CES) is 
- treated as a map of definite location for purposes of approval, a 
The data on all maps of right of way should so determine the line. of route involved, 
- with reference to the public surveys, that the lines on the surface of the earth 


: . may be reproduced at any time: if ‘necessary for verilication. 


. | eae Smith to the Commissioner of the General Land Office, June 16, | 8 
| 1894, a A as (A. MA) 


“ have received your letter of the 7th instant enclosing maps of two 


- sections of constructed road of the Saint Paul, Minneapolis and Mani- 
. toba Railway Company, covering distances of 9.60 tniles and 158. “a 
. . mniles, respectively, in Montana. | 


The company asks to have these maps apureued ander the. special act | 


_ of: Congress approved February 15, 1887, 24 Stat., 402, on the ground - a 
that the townships involved were not subdivided the date of. the. - i 

filing and approval of its maps of. definite location of the road a ie 

has since been constructed. - 


It appears that the sections of road delineated on the maps run over a 


lands that were at the date of completion of the line of road within the 
F limits of certain Indian reservations but that are now public lands. | 


In: view of this latter fact and of the additional fact that the lands 


- have since been surveyed you express the opinion that. maps covering 
_ the line of route involved should be approved, not under the special — 
act as requested, but under the general right of way railroad act a _ 
'. March 3, 1875, 18 Stat., 482, forthe protection of settlers. 3 


You call attention to defects in the maps under consideration na 7 


| * recommend that they be returned to the company, to be resubmitted, 
when perfected as indicated, for approval as you suggest. 


In answer [ have to state that the special act of February 15, 1887, 7 


ca granted the company a right of way through these Indian reservations 7 


‘on compliance with the provisions thereof and authorized the Secretary 


of the Interior to approve its maps: The company availed itself of the 


| privileges granted by the act, fulfilled its requirements, secured the | 
approval of its maps of definite location and constructed its road within 


the legal limit and no further approve’ is required by reason Lot une sub- 7 


sequent survey. — | A: 
_ Neither the special act nor the general.act above referred to. requires : 


the BERrOVe! of maps of constructed pons, and the reg Bulations under ae 


~ 
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the general act, section 4, requir es the fin g of maps of eopepaciee road 
for purposes of inform ation only. Further the Department has never 
approved maps of constructed road, except in instances where maps of 
definite location had not bherelotere been approved and the maps of — 
constructed road were held, for the purpose of approval, to be maps of 
definite location as well. - 

Followin e this rule of action I decline to dir ect the return iO the maps 
that they may be ultimately re-submitted for approval. As regards the 
defects noted against the maps 1 think it would be well for the com- 


— plete information of your office to require of this and all other right of 


way railroad companies that the data on all maps filed by them shallso 
determine the line of route involved, with reference to the public sur- | 
veys, that the lines on the surface of the earth may be reproduced at 
any time if necessary for verification. 
. Such requirement is clearly within the scope of the renent ee 
tions and accords with the action of the Department on February 2, 
1892, in following the recommendation of your office and declining to 
approve a map filed by the Grand Island and Wyoming Central Rail- 
road Company because it was not executed with sufficieut exactness: to 
permit of a determination of the location of the line of ro vad. 
The os are returned herewith. | 


RAILROAD GRANT—JUDICIAL DISSOLUTION OF COMPANY. 


HASTINGS AND DAkoTa Ry. Co. 


The failure of a railroad company to furnish a specification of legees as the basis 
for a list of indemnity selections cannot be excused on the ground that it was 
due to the erroneous advice of the local officers. 

A departmental decision canceling railroad indemnity-selections takes effect as of — 

_ the date of the decision, and the lands affected thereby are thereafter subject. 
~to selection by the first qualified applicant. . 

The judicial proceedings instituted by the State resulting in a decision that the 
Hastings and Dakota company by failure to maintain and operate its road had ~ 
forfeited all rights and franchises’ under its charter, including its land grant, . 

except as to lands already earned, will be accepted by the Department as final, 
and determinative of the rights of the company, under the laws of the. State, in, 

- regard to matters properly passed upon. 

The. judicial dissolution of said company does not defeat the right of the stock- 
holders to select and receive, through a trustee appointed for such purpose, 

indemnity for lost lands. 

_ Under the provisions of the State law it was competent for the stockholders in said 
company, after the decree of dissolution, to execute a deed conveying all interest 
in its land grant to a trustee, for the purpose of closing up the affairs of said | 
company and settling the-claims of creditors and stockholders, and the oe SO 
conveyed survives the existence of the company. 

Directions given for publicatiou of notice advising settlers of the pendency of iN ndem-. 
nity- selections aud contemplated action thereon. | 


= 


ok 
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ee ee Yy Smith to the Commissioner of the General Land Office, i une 19, ; 


(J.T, ay te et ae £898, ie Pa ne B.) 


7 With letter of October 24, 1893, you Adbmitted for my approval list 
No. 9 of lands, selected as ‘indemnity for, the benefit of the Hastings <* 


— and Dakota Railway Company. 


The list embraces 18,256.39 ° acres of land: situated: in ie Mar Siall | 


land district, Minnesota; and in. au Seolenatory letter accompanying 


the list, it is stated by you. that every selected tract. therein is -clear | 
upon the records of your office, and. free from asserted claims of every 


‘kind, and that the lands. specified. as bases for said selections. are 


within-the primary limits of the erent for said road, buts were excepiet 
from the operation of | the grant. aes ) 
~The lands in question were within the a alana indenitiey limits 


| of the grants made March 3, 1857 (11 Stat., 195), and March 3, 1865. (3 
Stat., 526), for the St. Paul, Minneapolis aud Manitoba Railway Com- | 


- pany, and July 4, 1866 (14 Stat., 87), for the Hastings and Dakota | 
“Railway Company. Both. companies made selections within those 
7 limits, which selections were rejected by this: Depee tment October 23, as 


1891. (See 13 Land Decisions, 440.) 


~The order of withdrawal of the indemnity lands for said sounpenieae F 


Was revoked May 22, 1891 (see 12 L. D. , 541); and, in the case cited in — 
—=18L. D., a fall history of the aie ores between the two companies: 
— is given, “hes rights are determined, and the exact status of the lands * 
. involved is defined, it being held that they are. subject. to. selection “by. a 
the company first presenting application t therefor, in the manner pre- - 
-seribed by the regulations governing such selections. ae 


It is stated in your said letter that the list of selections emoradiie 8 


“these lands, and about 48, 000 acres more, was. filed i in and accepted at a 


the local office on October 29, 1891. 


The selection of the other company y having been aaiooled in pursu- oe 


' ance of said. decision, Do controversy : iS raised by it in | respect to the 5 
& approval of the list now presented. oe . 


It. appears, however, that on. November 17, 1302, your sncdbeessons 
Commissioner . Stone, for. reasons stated, held for cancellation the 
entire list of selections, filed in the local office. by the Hastings and | 
Dakota Railway Company on October 29, 1891. But, on a motion for 
review, which was pending when you ‘became. Ootnmissioner, ou Sep- 
tember 9, 1893, you revoked and set aside his decision, and, pute on. 


you conclusions, have prepared and forwarded to me said list No. 9. 


~The selections heretofore made by the Hastings and Dakota Railway | 
Company in 1883, were rejected, ‘Dy the departmental decision of 


October 23, 1891, mainly because they were not. accompanied by a 

oS, designation of nee as bases therefor. In behalf of the company it | 
- is now insisted that this ruling ought not to be maintained, because at 
- the ‘time. the lists were Pas to ‘the local a in 1883, any 


DECISIONS | RELATING TO THE PUBLIC ‘LANDS. — «518 are 


were acaompanied. by proper designations of lost lands; but the local 
officers informed the agent of the company that, in view of the fact 


> that the grant was largely deficient, it was not necessary that a list 


of losses should. be filed. And it appears. by affidavits filed that 
probably the company’s officer was so advised by the register and 
receiver. But there was no authority in those officers to: thus suspend 


| . the rules of the Department, which, since the circular of November 7, 
1879, requires the designation of the specific tracts for which indemiiity 7 


— lands are selected. This rule has the force and efficacy of law, and — 
the company, in accepting the advice of the local officers, as to the 
requirements of the law, did so at its peril. | 

. The departmental decision having, in’ ‘effect, rejected the selections ° 
of both companies, and declared the lands to ave subject to entry by 

the first applicant, or to selection by either company first presenting 


_ proper application, it would seem that the clear selections of the __ 


Hastings and Dakota Railway Company, made October 29, 1891, being — 
first in point of time, and accompanied by proper bases, are first i in 


“& right, and ought to be approved, if there De no other siifflciont reason 


to the contrary. . | 

The point made. by Commissions: Stone: that, though the depack 
mental decision was made on October 23, 1891, it aid not become effec- 
_ tive until the former selections, which covered said lands, were actually 
canceled on the records of the local office, which was some time in — 
Noveinber, 1891, does not commend itself to me, but seems to be in entire 
discord with well settled rules and numerous decisions of this Depart- 
ment. Your predecessor states that though the decision was signed 
_ October 23, it. was not promulgated until the 30th, was not received 
by him inti November 2, and not mailed to the local office until 
November 21, 1891, | 

By a long line of decisions it is settled that eanetisdion takes 
-effect: as of the date when the decision is rendered, the entry of the 
order of vancellation on the records being @ mere ministerial act of the 
_ officers, which, when made, takes effect by relation as of the date of the 
judgment. (Pomeroy v. Wright, 2 L. D.,. 164; Anderson v. Northern | 
Pacific R. R. Co., 7 L. D., 163; ‘Dahisteors St. Paul, Minneapolis and 
- Manitoba Ry. (Ge. 12 L. D., 59; Coder v. Lotridge, Id., 643; Lough v. 
Ogden, 17 L. D., ‘UNL; Parrott ».Connick, 13 L. D. | 598.) The judg- 


ment. of eancellaned i this case being rendered on October 23, the 


lands were properly subject to the selection made by the Hastings and 
Dakota Railway Company, on the 29th, or six days thereafter, 
The Hastings and Dakota Railway Gonna was incorporated under 


the laws of Minnesota, for the purpose of building the railroad in ques- 
 -tion, and to aid in that purpose the congressional land grant before — 


“referred to: was conferred upon it by the legislature of the State. The 


road was built, though not in the time required by the congressional — 


grant, but no forfeiture of the grant has been declared by meneieee 
14469—VvoL 18——33 — 


. «B14 = "DECISIONS RELATING TO THE PUBLIC: ‘LANDS. 


e, eer tise of this failure to construct in time and ere ee the dona- 
tion of lands made by the grant was earned by that company. 


= Subsequently, and in 1872, the Hastings and Dakota. atiway Com- . 
a pany sold that portion of its road, between Hastings and Glencoe, to 

_ the Milwaukee and St. Paul Railway Company. Afterwards, in 1880, 
it sold and conveyed the balance of its road to the same company, dtiet 


its new name of the Chicago, Milwaukee and St. Paul Railway Com- 


pany. The sales included the rolling stock, equipments, etc., of the’ 


| eo 4 vendor company, reserving and excepting the land grant, aad that. 
~ company’s franchise to be a corporation. Since the time of the sales 


| the road. has been operated entirely by. the purchasing company, 


| ‘Subsequently the State of Minnesota instituted quo warranto pro. ae 
ms eons in the supreme court of that State to forfeit the charter of the 7 


ac Hastings and Dakota Railway Company, and a judgment of forfeiture 
| was decreed by that tribunal on December 23, 1886. le v. Hastings 


[ cand Dakota Ry. Co., 36 Minn. Rep., 246.) 


In the opinion of the court declaring the forfeiture, it was said that 
on the lawful business of the company, the end and object. for. which it 
was created, the consideration upon which its franchise and lands were 
given, were to maintain and operate a railroad; that a suspension of- a 


'.- that business by the corporation was a sufficient ground for an absolute — - 
| forfeiture: of its entire: corporate rights, notwithstanding the reserva- : : 

tion of the land grant and its franchise as .a.corporation; the court. | 

| holding that the right to acquire and dispose of said lands was ancillary 


and subordinate to the main purpose for which the company was char- 


ts tered, and cannot. survive the sale of the road and a suspension of its. 


principal business, unless by sanction of the legislature of the State, 


os expressed or clear ly implied, which has not ‘been, een in this instance . 


-  (p. 259). 


The court furthex said, on page 263, “Undoubtedly the company 


aaa acquired an absolute right to the lands actually earned as the construc-. 
tion of the road progressed,” but the charter did not contemplate that | 


‘this ownership should be severed from the proprietorship of the road, 
cand the sur vival of the company as a separate or ganization, entitled 
_ to exercise the separate franchise of holding and disposing of its lands. 
It results from this decision that, under the laws of Minnesota, the © 
Hastings and Dakota Railway Company, by failure to maintain and 


a. operate its railroad, forfeited all the rights and franchises conferr ed by 


its charter, including the congressional land grant, except as to lands | 


7 already earned by it. This decision of the nishest jadicial tribunal of | _ 


Pe the State of Minnesota will be accepted as final and determinative of © 


_ the rights of the company under -the laws of that State in oe a to 
a the matters properly passed upon. 

~ By sections 416 and 417 of the gente al statutes of Minnesota, Vol. 1 
D 450, it 1s provided— 


= § 416. (Sec. 167.) Continuance for three years for certain purposes, igesiatne ae > 
_ swhose charters expire by their own limitation, or are annulled by forfeiture or other-"— 
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wise, shail: nevertheless, ¢ continue bodies corporate for the term of. three years ater : 
the time when they would have been go dissolved, for the purpose of prosecuting and . 
defending actions by or against thein, and of enabling them gradually to settle and. 


close their concerns, to dispose of a convey their property, and to divide their capi- 


tal stock; but not for the eee of concianing the business for which they. were 
sijablieheds: 

§ 417, (Seo. 166. } Appointment of receiver, etc. ,by district court. When the char- . 
ter of a corporation expires or is annulled, or the corporation is dissolved: as pro- 
vided herein, the district court of the county in which such corporation carries on 
its business, or its principal place of business, on application of a creditor, stock- 
holder or member, at any time within said three years, may appoint one or more per- 
sons receivers or trustees, to take charge of its estate and effects, and to collect the 
debts and property due and belonging to it, with power to prosecute and defend. 
in the name of the corporation or otherwise, to appoint agents uuder them, and do } 
all other acts which might be done by. such corporation if in being, that are neces-. 
sary to the final settlement of fhe unfinished business of the corporation. The pow- 
ers of such receivers may be continued aus long as the court deems necessary for said — 
_ purposes. : 4 
It is apparent from the language of this act that upon the declaration 
of the forfeiture by the supreme court, the Hastings and Dakota Rail- 
way Company, as a corporation, did not cease to exist instantly, but 
continued its organization with its officers and stockholders, with all 
the authority possessed as such for the purpose of enabling it to “set 


tle and close” its concerns, ‘to dispose of and convey” its property, | 


and divide its capital stock, but not for the purpose of continuing: the wes 


business for which it was created. In other words, with this exception, ° 
the life of. the corporation is to continue, for three years after forfeit- 
ure, with all of its other powers. (Hannan v. Sage, 58 Fed. Rep., 651. je 
No receiver was appointed under the provision of section 417, but 
within the three years thus allowed by section 416, and in pursuance of — 
directions to that effect, contained in resolutions. ‘of the stockholders 
and board of directors of the Hastings and Dakota Railway Company, | 
a deed was executed on December 9, 1889, by the Vice President and 
Secretary of said company to Mr. Russel Sage, as trustee for the stock-. 
holders, as follows— | 
- This indenture witnesseth, “that: in cousideration: of the premises and of one dollar 
to it in hand paid by the party of the second part, the receipt of which is hereby © 
acknowledged, and in order to divide its capital stock among its several stockholders 
and to secure the fair and proportionate distribution of the proceeds of its, lands 
and other property among its shareholders iu the proportion aforesaid, the party of 
the first part has granted, bargained, and: sold, and by these preselts does grant; 
bargain, and sell, convey, and transfer unto the party of the second part, his heirs, 
assigns, and snecessors in the trust, and powers in trust hereinafter declared, all 
and singular the following described lands - | , Ieaning and intending to 
convey, transfer, set over, and assign the entire land grant of said party of the first 
part hereinbefore referred to not heretofore: disposed of, whether already certified | 


_to the State of Minnesota and deeded by it to the party of the first part or not, and 
all right to claim certificates and conveyances of any of said lands from the State. . 








= _ Or United States, and to prosecute any such claims before the Land Department of 


the United States, or any of its land offices; all of which is- uncertified lands and 
_the right to prosecute therefor for the consideration aforesaid, the party of the first’ 
part a rery sells, grants, transfers, assigns and sets over unto the party of the 


Atty HS m 
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” second he tonethier with di actions or rights of ion now ceectee in any. ones & 


of any State, or of the United States, or in or before the Land Department of the 
United States, or any of its land even or which. hereafter may be pending for the 


.  Tecovery of any of the lands. embraced i in said grant; or the valne thereof, or dam- — 


De ages for the detention of the same, any and all rights of action either in law or 


equity in regard: to the same, to have and to hold: subject: to al] outstanding con- 
tracts of said party of the first part, in regaril to the same to him, his ge execu- | 
tors, administrators, assigns, and successors, in trust as aforesaid. 

Hereby granting and conferring: on said party of the second part full power to 
prosecute or defend all actions or causes of actions or proceedings in regard to any 
of said lands in his name as trustee for the benefit of said trust, as fully as the party 
of the first part can or may do, and. to sell and convey all lands which hé may 
recover In any such proceedings, and distribute the proceeds of said | sales, and all 
sums realized in said proceedings as hereinafter provided, | 

To have and to hold to the party of the second part, his heirs and assig ns and suc- 
 cegsors in said trust forever, in. trust, nevertheless, and with full power to sell and 
7 convey all and. singular the I land herein granted and. conveyed, and. distribute the 


ae Proceeds thereof. 


_ On October 26, 1891, the governor of] ijeneetn under fic seal of the 


| State, appointed George E. Skinner agent thereof, for the purpose of — 


making selection of lands accrued to the State under the land grant 


made to it by said act of Congress of 1866; and on October 29, 1891, 


the selections, on which said list No. 9 i based, were filed in the 
local office. — Mr. Skinner was also the agent of Mr. os for the same. 
‘purpose. : | 
‘In a letter of your predecessor to this Dopartiient ‘ated ‘Moveitber 
26, 1892, calling attention to the forfeiture of the charter of said com- 


uy 


oe pany by the decree of the supreme court of Minnesota, it is said that — aa 
- the right of. the company, to assert a claim to indemnity lands, not: pre- | 


_ vionsly selected, expired with its own existence, and could not be pro-. 
longed by the appointment of a trustee, and the conferring upon him 
of rights which the company itself could ‘0 long er exercise after the 
date when it ceased to have an existence; that the lands being pros- 
‘pectively donated only for the purpose of aiding i in the construction of 


<s that particular road, and there being now no beneficiary. upon which 


they can be conferred, indemnity selections should not. be approved. 
In your letter of September 9, 1893, you dissent from a the views of your | 
predecessor in this respect. | 7a | 

If.this position of your. predecessor be correct, na there was no 
- longer a beneficiary in existence after March 23, 1390, when the three 
years allowed by statute after forfeiture expired, then. there was error 
in his submitting, and the Secretary approving, on February 18, 1892, __ 


. the list. embracing 26,441.23 acres for the benefit of the road, even 


though those lands were within the primary limits of the grant; for- 
the non-existence of a beneficiary would necessarily. be fatal, where. - 
ever the lands be situated. And it is utterly immaterial whether they | 


were earned before or after dissolution. For if ther e be no one author- — 


: ‘ized to take them at the time of the certification, the act of the Depart-. a 
- ment in that respect must be inoperative and an absolute nullity... 
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“ 


Bat I think your ree (dlabagpedhandint the principles of law go3 


governing such a condition of affairs. | 

‘It is too well settled to be now seriously questioned that a. judgment 

of forfeiture against a corporation reaches only its corpor ate fr anchises 
and extinguishes them. ‘Lhe property rights are not to be reached, 
and cannot. be confiscated by the State, but are to be protected and. 
administered according to the ordinary rules of equity. (Bacon v. _ 
Robertson, 18 How., 468, 473; -Morawetz on Private Cor porationey 
-§1033.) 

The effect of that dissolution 1S merely to ae the jose existence 
‘of the corporation, which was the representative or trustee of the 
shareholders. With dissolution is lost all remedy at law; the rights of 
~ the stockholders, however, remain, though not capable of being © 
asserted in courts of law. The decisions in England and this country. 
are to the effect that there is a distinct and positive right of property 
in the individuals composing the corporation, in its capital and busi: 
ness, even while subject in the main to the management of the corpo- 
ration. The dissolution of the corporation does not destroy. these 
-rights; but a court of equity will interfere effectively for their preser- 
vation, (Bacon v. Robertson, supra; Meriwether v. Garrett, 102 U.8,, 
472, 529; Shields v. Ohio, 92 U.S., 319, 324.) And to make this pro-: 
tection entirely effective, if there be no trustee the court will not-hesi- . 
tate to appoint one. (2 Story’s Eq. Juris., §976, §1039, et seq.) _ , 
... There can therefore be no force in the assertion that the dissolution - 
of the Hastings and Dakota Railway Company destroyed any prop- 
erty rights growing out of the business of that Company. which > ‘its 
stockholders were properly entitled to. 

That company was or ganized for the purpose of éonsnenebing: ae was 
authorized to construct, a railroad from Hastings, on the eastern 
boundary of the State, to the western boundary thereof. The grant — 
made by Congress to the State to aid in the coustr uction of that road | 


- was conferred upon it by the State. The road has been built and 


operated for years. It was built with the money of the stockholders. 
The grant having been fully earned by the construction, the stock- 
holders are entitled, in good conscience, to the full benefit thereof, and 
their just claims, in that respect, should not be defeated by technical- 
. ities or rigid construction. . If.the corporation had not been dissolved, 
there is no question but that, under the circumstances, it would have 
been entitled to select and receive under the grant indemnity for its lost _ 
lands. Can the stockholders, surviving that dissolution, be deprived _ 
of that right which the corporation, as their agent, vould have con- 
summated? Clearly, on principle and authority, I think not. 

_ In the opinion of the court decreeing the dissolution of the corpora- 
tion, it is said that “undoubtedly the company acquired | an absolute 
- right to the lands actually earned as the construction of the road pro- - 
_ gressed.”. When the fact that the company had earned the lands 


ae 
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ee acnaied by the evant V was asvablished. co-existent therewith arose aa 
attached the right to select indemnity for lands lost to'the grant by the. - 
es exceptions thereto. (Winona, ete., v. Barney, 113.U. S., 626.) It is 
- true that, while the title to the isha within the primary limits passed — 

to the company upon the definite location of the line of road, the title — 


to the indemnity lands does not pass and is not vested in the ‘peneficiary 
until a sélection is made, and that selection is approved. by the Secre-- 


_-.. tary of the Interior.. (Wisconsin v. Price, 133 U. S., 496.) But the. 


| -- vesting of the title to particular lands is entirely different from the 


- s “right” to initiate proceedings which will ultimately ripen, by ap- 
_ -proval, into a perfect and complete title. This “right to. select” is. - 
. recognized in the Kansas Pacific case, 112 U.8., 421, and other de-- 
_. cisions of that Court, as well as in many decisions of this Department; ae ak ae 
~. and in the Cedar Rapids case, 110 U. 8., 39, it is said that this “right” = 
-. acerues when-the map of the entire line is filed; that'is, the lands in 
os place being then capable of identification, and the lost lands ascertain-. _ 


; aa able, coincidently therewith the “right” to select arises and becomes. 7 | 
: fixed in the grantee company, though the title to the selected lands do . 


as not vest until after approval, if there be any to select. 


Unquestionably it is,a cright, ? and a valuable proper ie sae sich? 


. zt right as might be sold or encumbered (Myers v. Croft,.13.Wall., 291), - 
as has been frequently done by grantee. companies, a would sutitle 


' the assignees to the indemnity lands when title thereto is perfected. : 


a - under the grant, in accordance with its directions: Such aright is, to — 
-.. my mind, as a chose in wetion, part of the assets of the corporation in 


ae question, and would be administered by a court of equity in the inter- 
a est of the creditors and. stockholders, the court appoLnlne a trustee, if - 
pee necessary, to secure possession and control of those assets. | 


‘ 


‘In this instance a trustee has been appointed for the very pened 
SO that there is no necessity for the action of a court in that respect. 
It is said, however, that the appointment of. this trustee was ultra 


. . vires; that there was no authority of law for his apna in the A 


way in which it was made. 


‘This position, I do not think, is s tenable. The appointment was inade o 


| - during the three years alowed the corporation within which to wind . 


up its affairs. It had full power during that time to dispose of its _ 


. property by deed of bargain and sale; and surely if it then had the ag 


- power to sell absolutely the assets for the benefit of the creditors and: _ 


stockholders, it would seem to be paradoxical to hold that the com- 


pany was powerless to execute a deed conveying a: lesser estate, an | 
. estate limited by a. trust; to consummate the very purpose for which 
a the company’ S existence was pr olonged. It certainly cannot be, if all - 


vp, 


that it was contemplated nothing thereafter was to be done to attain 7 
te that end. Such a view leads to practical confiscation, which is abhor- | | 
- . rent to. our sense of justice. In the nature of things, many of these — 


. 
: ' a 
4 
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assets could not be realized within the time named, and if.no one could 


be empower ed after that time to collect and sistebtite: them, innocent : 


_ereditors and stockholders would be deprived of their rights of-prop-.- | 
erty, without “due process of law;” a premium and immunity would = 
be offered as inducements to the debtors and others to avail themselves. 


of devices to delay payments to the company beyond the three years... 7 
The execution of the deed in question by no means extended or — 
attempted to extend the life of the.cor poration, or sough’ in any way’ - 


to ‘carry on the business of the company. On the contrary, its purpose 
_ was to close up the affairs of the company, to collect and dispose of its 
assets, and setfle finally the claims of creditors and stockholders. The . _ 
authority to execute such a deed clearly existed in the corporation at _ 
. the time of the execution, and it is no way unreasonable to hold that 


the power conveyed survived the existence of the company. __ 
On a careful examination of the whole subject, [ concur in the con- 


clusions reached by you, and think the selections ought not to be 


canceled for any of the objections made, but that said list should: be 


- approved, if there be no other reason to prevent. 


With the papers before me, is an appeal, signed by Mr, J ohm. Lind, 


as attorney for unnamed écgettlens: ” from your decision of Seen: 
9, 1893. As the lands in the list ent are certified by you to be vacant 
and unappropriated, and Mr. Lind does not assert claim to any of 
~ thein on behalf of the unknown “« Settlers,” his so- called appeal might. 


have been disinissed for want of apparent interest. But, under-the 


. . cireutastances, I have considered the points made therein, and given 
them due consideration, as will be seen by the discussion thereof. 


Since this matter has been pending here, a letter, dated April 3, 


1894, has been received from the Governor of Minnesota. wherein it is _ 


stated that “no one at present, so far as I know, is authorized to act 


for the State of Minnesota in making indemnity selections for the . 
so-called Hastings and Dakota land grant.” This statement of the — 


Governor cannot affect the selections herein, inasmuch as they were — 
made, as before stated, under: due authority from the OvoHMOE of the 


' State, existing at the date of selection. 


There have also been forwarded relinquishments from Mr. Sage for - 


tivo tracts of the land embraced in list No. 9, aggregating 215 acres, 
which it will be necessary to eliminate from said list. A claim has also _ 


been filed by Egan Anderson for, and alleging settlement, June 30, 


= 1890, on the SW. 4 of Sec. 13, T. 129, R. 44, which is likewise included 


in anid list. Mr. O. W. Stanton has also filed claims in behalf of some 
fifty alleged settlers, whose names are given, and who claim to have _ 


: been settlers on described tracts at the time of the selections. by the’ 


Hastings and Dakota Railway Company now under consideration. 


. The letter of Mr. Stanton was sent to. you for report, and, in letter of 
_ April 17, 1894, you state that no copy of list No.9 was.retained in your _ 
office, but assert that at the time of forwarding the same there was no | 
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| claim of record or pending i in n your oftice for rang t tract of land described a 
in said list. | eg 
_. This is hardly cea for a castial. examination. of the: list. ee : 
_ sented by Mr. Stanton shows that, at least, some of the tracts claimed | 
to have been occupied by settlers at the date of ney are included : 


} in list No. 9. 


Under these circumstances si do not think aad list aiouin, be approved 
-at this time. I therefore return it to you, for fur ther action. | 

It is desirable that there should be as little delay as possible, con- 
sistent: with a proper administration of the law, in closing. the adjust- 
ment of this grant. To. ‘that: end you will direct that piblic notice be 
given for at least: thirty days in one or more. newspapers having a gen--~ 
eral circulation in the vicinity of the selected lands of the Hastings and 
Dakota Railway Company, advising -all- settlers thereon of: the selec- 
_ tion and contemplated certification of the same; and that. they are 
_ required to formally make at least a prima facie showing of any claimed 


rights by reason of their settlements, within the period of publication, _ 


or otherwise be thereafter treated as having. waived any claims in that ~ 
behalf. You will also cause Mr. Stanton to be notified hereof. — 


At the expiration of the thirty days’ notice, you. will eliminate the: a - 


tracts in regard to which such showing has been made, if anys and trans. oe 


ue mit a , clear list for my approval. 


‘, SECOND HOMESTEA D— Eo eer nae LANDS. 


“HAINES Vv. SEESE. 


A hopiestedd decisions statement filed: and relinquished after the passage of the 
act of March 2, 1889, 25 Stat., 854, defeats the right to make asecond entry under 


» section 2 of said act, and is also a bar to a similar: a, under section 13, act of _< 


March 2, 1889, 25, Stat., 980, 


7 7 ‘The acceptance of employment within the ion of Ghats: in waves of ae 


opening of the lands therein to settlement, and in anticipation thereof, disqual- | 
ifies the applicant, though remaining ontsidé of the territory during tie pro- 
hibited period, where by the nature of the applicant’ s empiyuen he obtains 
special information as to desirable tracts. oe os 
One who enters said territory during the prohibited period o can not Mid the result- 
ing disqnalification by the pee that he - merely panned the territory ona pleas- 

ure trip.” . , oe a ; 


i Secretary Smith to the Commissioner of the ne al Land Office, Tie 18, 
(LH) mi? ae 1894. Se (G.6. R.) 


On April 29, 1892 Ja anes ae Seese eae applicstion for. “restora: — 
| tion of right” and to be allowed to enter the SE.4 of Sec. 13, T.16.N.; - 


RY W,, Kingfisher, Oklahoma Territory. This appli cation was rejected 


by the register and receiver, on the day of its— presentation, because — 

_ the applicant ‘(was not qualified, ™he having been i in the Uneyonne and 
- Arapahoe country prior to April 19, 1892, and since March 2, 1889, 

His oe application x was s transmitted to your office eMay 20, 1892. | 
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On May 23, 1892, Arthur T. Haines filed his protest nears Seese’s 
application; he alee: applied to make homestead entry of the land. 


Haines’s application was rejected because of the prior application of 


Seese, and he appealed. : 
Your office decision of November 25, 1892, affirmed the action of the. 


_. register and receiver as to the TeecliOn of Haines’s application, and 


directed the allowance of Seese’s application to enter the land. 
From that judgment Haines has appealed to this Department. 
Seese states in an affidavit accompanyiig his application that ive is 


. the identical person who filed soldier’s declaratory statement No. 110, 


- April 29, 1889, for the NW. 4 of Sec. 21, T. 16 N., R.7 W., Kingfisher, 
- Oklahoma. He further states that through poverty he was unable to — 
command the amount of nioney necessary to complete his entry within. 
six months from filing his soldier’s SOC ATMUOLY statement, and was. 
compelled to abandon it. = 
It appears from your said office decision that Seese filed supplemen- ; 


tal evidence. ‘I am unable to find that evidence in the files of the case, . ~ 
‘but from a statement in said decision it appears that Seese, when called _ | 


on by your office, stated that when he filed his soldier’s’ declaratory 
statement there was another party who had settled on the land COvV- | 
— ered thereby, and who afterwards threatened to file a contest agaist — | 
; -him, and that through poverty he was unable to settle upon and 
Improve the land, and unable to buy off and settle the contest, an was 
forced to relinquish his filing; that one James Drest diraneed with 
him to relinquish, and to allow G. 5. Hogan to file thereon; that said 
~ Drest paid $152.50 as a consideration, but that he was compelled to 
pay the adverse claimant,-before referred to, $92.00 to compromise his. 
- Claim, causing him-to realize but $57.50 out of the transaction; that 
he was an employe of the United States surveying corps, under the 
command of William Parker, and assisted in allotting lands to the 


-Cheyenne.and Arapahoe Indians; that he Jeft the country the last of 


March, 1892, and remained out until twelve o’clock noon of April 19, 

_ 1892, when he went in on ‘horseback with the others, and selected and 
settled upon the tract applied-for, and that he did not select the land 
or gain any advantage by reason of having been employed therein. 

_ It will be noticed that. Seese filed his soldier’s declaratory statement 
April 29, 1889, in T. 16 N., R. 7 W.; he relinquished his filing and the 


'- game was canceled, October 23, 1889, or seven days less than six months 


after the filing was made. It is mnainiifeet that he was then in no daun- 
ger of losing his land from any claim of prior settlement by another, 
for such other person—had there been such—had forfeited all his - 
'. alleged prior settlement rights by his failure either to enter the land or 


attack the soldier’s declaratory statement by a contest within the time 


allowed by law (three months) from date of such alleged prior setile- 
a mene: canttel 15 L. D., 307, _ ; 
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ak must therefore be held that Seese made a voluntary ralinighiah: 
ment of his soldier’s declarator y statement; and this view is strength- 


~ ened, almost to a demonstration of its accuracy, by the fact that. he _ zt 


| ‘teccived a moneyed consideration for such relinguishment.. oe E 4 
Section 2298 of the Revised Statutes allows but one homestead priv- | 


ilege, and under the general law a settler relinquishing or ee : | 


his claim can not thereafter make a second entry. a t 
| Itis well settled that the right to make homestead entry is exhausted 
. by the filing and abandonment of a soldier’s homestead declaratory 


~ statement. Circular, December 15,:1882,.1 L. D., 648; . Stephens v. Ray, . . | 


- 5 L.D.,133; Richard T. Venning, 9 L. D., 382; Patrick O’Neal, 8 L. D., 


af. eg: Toseph M. Adair, Idem., 200; Edson’. Parker, idem. 547 “Maria. ns 
nes Arter, 7 L. D., 136. | 


The second section of the act of Mar ah 2, 1889 (25 Stat , 854), alowe : 
a second homestead entry when the person applying has not per fected. | 
title to a tract of land of which he had made entry. But this act does. 


| not. apply where the original or first entry was made after its passage 


. (Lizzie Peyton, 15 L. D., 548), and since Seese’s soldier's declaratory -. 


statement was filed April 29, 1889, and since as above shown he had — 


ade, ~ exhausted his homestead right, he was not entitled to a meron entry, ; i 
Toe ie under the act of March 2, 1889 (supra). 


‘The act of March % 1889 (25 Stat., 980, 1006), entitled «An act aia 


ing appropriations for the current aa contingent expenses of the ~ 


ee Indian Department, and for fulfilling treaty stipulations,” etc., provides, — - 


 in-its 13th section (p. 1005), for certain Indian lands to become part 


ae of the public domain; also “That any person who having attempted - = 


to, but for any reason failed to secure title in fee to a homestead under 
om existing law, or who made entry. under what is known as the commuted 
-. provision of the homestead law,. shall be qualified to make a homestead 
entry of said lands.” 


This act, like the one of the same ‘ite (March 2. 2, 1889, 5 Stat. 854), | 


- ean not only when the first entry was made after its passage. 


The land Seese now seeks to enter. is in that part of Oklahoma Terri-. 


nae tory which was opened to settlement April 19, 1892, by the proclama- ee 


tion. of the President, dated April 12, 1892 (27 Stat. , 1018), under the - 


provisions of the act approved March 3, 1891 (26 Stat., 989, 1044). No 


provision is made in that act fora second homestead entry. It follows oe 


that he is not qualified to make entry of the lands. _ 
~ The act of March 3, 1891 (supra), provides for certain allotments. ¥6 


ae : be made to the Ghovenne and Arapahoe tribes of Indians, and the 5th. | 
—\. seetion of the treaty: (p. 1024) provides that in a certain contingency Bis aed 
* the allotting. agent in charge of the work shall make the allotments. — 


. Seese was so employed ; he alleges that he left that territory the last of 


| . March, 1892, and remained out until twelve o’clock,. noon, of April. 19,0 | 
- 1892, “when he went on horseback with others and settled upon the 


~~ tract. applied for.” While he says he obtained no advantage by reason — : 


‘ ee his a anes as one of the. allotting agents, yet 2 is a fact that he _ 


DECISIONS ‘RELATING TO THE PUBLIC LANDS. | 523 : 


was in the territory just before the President’s proclamation (April 12, 
1892), opening those: lands, and that proclamation says: | 


Notice, moreover, is hereby given that itis by law enacted that until said lands 
are opened to settlement by proclamation, no person: shall be permitted to enter 
- upon and occupy the same, and no person violating this provision shall be permitted — 
to enter any of said lands or acquire any right thereto, and that the officers of the © 
United States will be required to enforce this provision. 


Being in the territory surveying the lands and making allotments, 
he certainly had an excellent opportunity for discovering the best — 


: tracts; anticipating the President’s proclamation, he went out and. did | 


not return until the time fixed for entering upon the lands; when he at. 
once rode to the tract. His presence on the land in the capacity of a_ 
surveyor prior to the opening was lawful; but such presence was in — 
violation of both the letter and spirit of the law, if, when he was engaged _ 
in that work, he was also intending to enter some portion of the lands. — 
‘By accepting such employment in advance of the opening and in antic- 
‘ipation thereof, he was enabled to find, and no doubt did: find, where 


>. the best tracts were located, and was thus enabled to proceed directly | 
to one of them on the appointed day. For this reason he was also dis- 


: qualified. Townsite of Kingfisher v. Wood, 11 L. D., 330. oo 
Arthur T. Haines, the protestant, is in no better. condition. In ae 
affidavit, accompanying his application to enter the land, he- ‘Says: 


} I did not enter upon and occupy any portion of the lands described and declared | 
open to entry in the President’s proclarnation, dated April 12, 1892, prior to 12° 


o’clock, noon, of Apr il 19, 1892, except that affiant on two occasions went southwest ~~ 


of Kingfisher to an Indian camp—a distance of abont three miles—and that he did 


| ~ not go into the territory for the purpose of securing any advantage or to ascertain 


_ the location of tracts most valuable for agricultnre. Affiant ae entered said 
territory on a pleasure, trip. 


_ His “pleasure trips” were taken at the: expense of his right to enter % 
| any of those lands. (See Smith v. ee 148 U. ae 490; Hawkins — 
v. Covey, 17 L. D., 175.) | — 
The decision appealed from is reversed in so far as it allowed Seese 
to make entry of the land. The application of Haines will stand. re- — 
jected for the reasons above given. : 


FOREST RESERVATION—SUCCESSFUL CONTESTANT. 


HOSTRAWSER V. MoSwatn. 


| 7 ‘A contestant who successfully attacks an entry covering a tract of land. embr aced 


within the limits of a withdrawal for a public reservation, made after said 


entry was allowed, does not thereby secnre a right that will exclude said tract Pag 


from the operation of the order creating the reservation. 
| Secretar, y Smith to Me Commissioner of the General Land Offic, ie 18, |: 
noe L H.) | - 1894, — : 0 (W.OE ML) » 


: On N ovember 22, 1888, Walter SP McSwain made homestead entry of 
the Sw. 4 of the SE. 4 and the SE, tof the SW. + of section 20, and 
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i the Nw. Lof the NE. d and the NE. 4 of the NW. 4 of section 29, ‘town: 7 Be 


ship 12 S., range 25 E., within the land district of ‘Stockton, California. Me. 8 
On Pei 2, 1892, Mrs. Harriet A. Hostrawser filed a contest ag ainst = 


not settled upon and cultivated by said party as required by law.” 


| “MeSwain’s entry, charging. that he “has wholly abandoned ‘said tract, 7, s 
and changed his residence therefrom. for more than six. months since — 
making said entry, and next prior to the date herein; that said tractis |. 


_.. Before the date'fixed for the hearing, Mrs. Hostrawser presented to — i 
the local office the relinquishment of McSwain, alleging it to have been — 
secured as the result of her contest, at the same time demanding the - 


exercise of her preference right. Upon her homestead application, the 


letter of March 14, 1892,” 


a The President, be proclamation of date ae 14th of February, 1893, : 

created the “Sierra Forest Reserve.” under the authority of section 24 _ 

. of the act of March 3, 1891 (26 Statutes, 1095),.and the Commissioner’s _ 

letter alluded to in the register’s order of rejection, supra, was written ; 

for the purpose of effecting a temporary withdrawal pending considera. 
+ tion by your office of a petition for the reservation, presented hy the 
~~ American Forestry Association. — 
. From the action of the local officers rejecting her aplication and ~ 
c2. denying her preference right, Mrs. Hostrawser appealed.to your office, i 
ie making the contention, first, that her application should. have been | 


“held subject to and awaiting the relief of the suspension of the town- 


: ship,” and, second, that “the land embraced in her application was an 


entry already initiated at the date of the instructions issued. to the 


she has brought her case on further appeal to this Department, | 


_. register,on May 14, 1892, made the following indorsement: “Thewithin 
_ application of Hartict A. Hostrawser to make homestead application for . 
the” land in controversy “is hereby rejected: for the reason that the 

tract of land described was withdrawn from disposal by Commissioner's _ 


registers and receivers relative to the Tulare (Sierra) Forest. Reserv re. pe | ; 
Upon both specifications your office held against the contestant, and | 


The proclamation of the President of the United States, definitely - 


creating the Sierra Forest Reserve and establishing its boundaries (27 | 
. Statutes, 1059), excepts from the force and effect thereof | : 
— - all lands which may have been, prior to the date hereof, embraced in any legal entry ; 
oe SOR covered by any lawful filing duly of record in the proper United States land 
office, or upon which any valid settlement has been made pursuant to law, and the 
. statutory period within which to make entry or filing of record has not expired. 


There is here. presented to the Department for adjudication, and for 
the first time, the right and standing of a successful contestant of an 


f 


entry in a case where the land is embraced within territory that has os 
_ been, subsequent to entry, set apart as a public reservation. ores 
The filing of MeSwain’s relinguishment undoubtedly had the effect _ 
_ to revest the land in the government free of all incumbrance imposed 
by his entry, aud while it is not so clear that the successful issue of 
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Mrs. Hostrawser’s eee did not venti in her the “ireieienée: right 
awarded by section 2 of the act of May 14, 1880, I am inclined to | 
- assimilate her attitude, in law, to that of Ene settler upon the public — 
i lands, of whom the supreme court of the United States has sald that. 
he does not, by his settlement. and declaration of intention, “acquire 
‘such ‘a vested interest in the premises as to deprive Congress of the 
+ power to divest it by a grant to another party.” The Yosemite waney 


ease, 15 Wallace, p. 77, and authorities there cited. 


The decision of your office is, theréfore, affirmed. 
FINAL PROOF-NOTICE—PAYMENT. 
ANDREW DavIs. 


Poisons naming an. sapieense Sigim ants in the subliahed notice of intention to sub- 

mit final proof is not a sufficient compliance with the tule requiring such claim- 
ant to be specially cited. : | 

One who applies for an extension of time for payment under the joint. resolution of 


September 30, 1890, must show that the failure of rope is due to reasons Bn, z 


_ which he is not responsible. 


| Secretary Smith to the Commissioner of the General oe Opice, June 18, 
(J. 1. A) | oo 1894, | ae (P. J. ©.) 


‘The land involved in ‘this appeal is the §. 1 of the NE. 4 and the S.4_ 


“of the NW. 4 ; of Sec. 22, 1. 3'5., BR. 63 W., Denver, Colorado, Jand dis- 


trict. 
‘The record shows that Andsew Davie filed his pre- emption declara- 
tory statement for said tract September 16, 1889. On December 10, 7 
following Robert B. Wright made homestead entry of the S. 4 of the. 
NW. 4 of said’section. Davis made final proof June 2, 1892, and on 
' the same day applied for an extension of time for payment, under the 
joint resolution of Congress of September 30, 1890 (25 Stat., 684), By 
his corroborated affidavit it is shown that in the spring of 1890 he had 
five acres plowed and planted to corn; “that in the spring of 1891 he - 
replanted the said five acres to corn;” that both crops were. an entire 
failure; that in the spring of 1892 he “plowed five additional acres - 
and planted the same to corn, potatoes and garden truck;” that -he had 
expended all his money in improving said tract, and “by reason of a — 


*.. failure of his crops, and from other causes for which he is in no wise to 


— blame, (he is) unable to make payment for this tract of land as required. 
by law;” “that had his crops been good, and had he ‘been enabled | 
from other sources to secure sufficient means to further plow and culti- 
vate,” he would be able to make payment. | _ 
The local officers approved the final proof, and seeomimen aed. that | 

_. the extension of time be allowed. Your office, by letter of September 
9, 1892, decided that the showing for extension was not sufficient, and 
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farther, that. «Davis should have specially. cited: Wright, ‘the oe te 


— homestead claimant, in his advertisement. | ‘This he will be required. i 


to do, in any event, before entry could be authorized.” From this 7 
decision Davis appeals, assigning. as error in holding that Wright was 
not speciaily cited, and in holding: that sufficient showing ¥ was not Ee: 


~ gented to warrant the extension. 


. It appears by the copy of the advertised miptiee ait Wright was : 
specially named. It is addressed. “to Robert. B. Wright, and to all 


-. whom it may concern,” by a line at the top of the notice.. 


‘In the case of Reno v. Cole (15 L. D., 174), it was expressly held by 
the Department that “personally mentioning the other claimants in 
the published notice, as in this case, is (not) a sufficient compliance with 
. the rule requiring them to be specially y cited.” Tam unable to find any. 
s sufficient reason. for distur bing this ruling , Which has-become the set- — 
tled practice of your office. : | 
_- I do not think the showing made oe the re was sufticient to. 
-warrant the extension of the time within which to make final payment. 
- The joint. resolution of Congres 8, which authorizes the extension of | 
_ time, reads as follows— a | ee ; | 


7 That whenever it shall appear by ihe filing , of such. evidence in. the offices of as - 
. register and receiver as shall be prescribed by the Secretary of the Interior, that. = 
any, settler on the public lands, by reason of a failure of crops for which heisinno. — 


-wise responsible, is unable to make the payment on his homestead or pre- -emption ‘ 


claim required by law, the Commissioner of the General Land Office is hereby author- : wat 


ized to extend the time for such payment for not ne one yee from the date ) 
when the same becomes due. | 
ee ky has been said that this is remedial ieaisiation: and should there- 
_. fore receive a liberal construction (Ed ward W. Sheldon, 16 L. D., 390). 
- But I do not think the most. generous construction could ‘grant the — 
request on the evidence presented. It is not shown that the failure of | 
his meagre crop was not from any reason for ‘which he is in no wise 
— responsible.” - It-is a matter of common knowledge, I apprehend, that 
in the region where the land in controversy is situated, being on the 
so-called arid. plains, corn, or other cereals, are not expected to mature . 
without artificial irrigation. The planting of five acres of corn under | 
~~ the most favorable conditions in that region | could not reasonably be 
expected to. go very far toward paying for one hundred and sixty acres 
of land at double minimum price, such as this, especially in the absence 
of any showing that it was cultivated or properly irrigated. 
The re judg ment of vont: office 1 1S ‘therefore affirmed. | 
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me & PRACTICE—HEARING-DEFAULT. : 
os SUTPHIN U; ‘GowER. 


Default at a ieadiae or aera by the Commissioner will not be seater ou the ground | 
_ that the defaulting pat had filed a MOTION for the review vy of the decision order- 
ing the hearing. 


Beoretar y Smith to the Commissioner of the Reel Land Office, June 
(J.T. We) | 18, 1894. | | (WF. M.) | 


2 TS On February 15, 1888, Daniel Gower: presented homestead applica- 
tion for the NE, 4 of section 25, NneaP 9N,, range 2 Ww. + of the land 
district of Gr ayling, Michigan. | 
On February %2, 1888, Loren M. Sutphin made application to enter 
the same land. | 
The register and receiver teiaciad both applications for die reason 


that the lands were within the indemnity limits of the grant for the _ 


7 benefit of the J ackson, Lansing and Saginaw Railroad Vompany, and, 
therefore, not subject to entry. : 

Both parties appealed, and by your office decision of J uly 7, 1888, it 
was held: that the land in question had been restored to the public | 
domain at the date of the. rejected applications, and Gower, being the 
first applicant, was allowed to enter. - | 

Subsequently it was brought to the attention of your office by Sut- 
phin’s counsel that the unselected lands within the ind emuity limits of 
the above mentioned grant had. not been restored to entry, but only to 
settlement, at the date of the two applications under consideration, and, 
upon an ex parte showing by Sutphin’ that he was the prior settler upon | 
the land in controver sy, and in response to his formal application there- 
for, by letter to the register and receiver of date the 11th of December, 
1889, your office revoked its decision of July 7, 1888, and directed a 


hearing for the purpose of determining the question of priority of set-. 


| tlement as between the two app cents; upon which fact their neha in 
the premises depended. | 
Gower filed a motion for review of the order dir sctag a beac aad 


: pending this motion the proceedings were not suspended in the local 


office, but the hearing was duly held at which Gower made default. _ 
.. The register and receiver found that Sutphin settled on the land about 
_ the middle of March, 1888, some six months before the settlement of | 


Gower, and, ‘valuable improvements and continuous residence having 


been abundantly shown, they, recommended that his entry be allowed. 
The case is now here on appeal from the decision. of Bou office affirm-" 
- ing that of the local office. | 
’ The appellant complains that the case was decided on ex parte testi- 
-  Inony, without cross examination, and without evidence for the defend- 


ant, and that there was no stay of Droceenines while. his motion for Ae 


Teview was pendin eg. 
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While it is true, a as a general rule of practice in this. rare as a 


well as in the courts, that a motion for review suspends all proceed-. a 


ings in a case until the motion is considered and passed on, yet, it is 
— also a well established rule here, that an order of the Commissioner ~ 
- directing a hearing is an act within his discretion which will not, under | 
” ordinary circumstances, be interfered with by this Department. Such 
. an order is executive in nature, rather than judicial, and is not. a judg- > “4 


ment, or decision, in the usual sénse of those terms. 


aan “The hearing before the register and receiver was not foknicallgs an - 
7 ex parte one, and was only actually so on account of. ‘the inexcusable 


laches of the appellant himself. 


On the merits, I find that the evidence amply saeaanis the Sana : 


| reached in the decision of your oflice, and the same Is, oe be 


am affirmed. 


i 


HAMMEL v. SALZMLAN. 


regen for review of departmental decision of November 1, 1893; a ‘ : 
171, D., 496, sustained, and ae directed by pa Smith, a 


| ‘Ju une 18, 1894. 


RAILROAD LANDS—CITIZENSHIP—SETTLEMENT, — 


- BOGART 2. DANIELS. 


2 The right of punehate, aidie the act of January 13, 1881, is not # applicable to Tends 


‘not withdrawn for the benefit of a-railroad grant. 


oe. married woman, an alien by birth, whose husband has declared hig intention to 
become. a citizen, occupies the status of one who has filed his declaration of | 
intention, and in respect 40 citizenship is qualified to nee title under Bec- 


tion 5, act of March 3, 1887. 


The right of purchase aden said section is- not ieteated: by a ‘settlement ie 


aoquir ed by. a willful trespass on the POssessory Tights of the applicant. 


‘Secretary Smith to the Commissioner of the General Land Office, Tite 


OLE) eS a 18, 1894. _ GW.) 


; ‘The case of Eugene V. Bogart against Blizabeth Danis involves i 
_ the W. 4 of the we 4 of Sec. 29, 1. 2.8., BR. 67 W. ; Denver land district, i 


: Colorado. 


- The land in sedan lies within the enue limitis of fie grant to a 
_ the Denver Pacific, now known as the Union Pacific Railway ee a 
‘the right of which attached August 20, 1869. 3 
The record shows that,.on February 21, 1866, one A. McPhaden filed 


his. declaratory statement for the land, alleging settlement November 


4, 1865 (cancelled for abandonment July 28, 1874,) which excepted the : 
4 tract from the operation of the railroad grant. Union Pacific Railway , 
_ Company v. Bogart et al, June 20, 1890. (Letter Press Copy-Book No. — 
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200, p. 272), and. the ene s selection of the tract was canceled July 
7, 1890, | 

A hearing was had to deter mine > the nights of ee Daniels and Mr. | 
Bogart, respectively. | 
The local officers decided in favor of Bogart, and on 1 appeal your } 
office reversed their decision. 
The record shows that Febr uary 24, 1885, Mrs, Daniels purchased 
the tract from the Platte Land Gonpany for $560, and received a con- 
_veyauce thereof March 3, 1888. The Platte Land ‘Company purchased 
of the railway company, February 6, 1882. After her purchase, in 
1885, Mrs. Daniels took possession - of the tract, and has ever since 
pomained’ IN possession, and made valuable improvements... On the 23d 
of May, 1885, she applied to purchase the tract under the act of Janu- 
ary 13, 1881 (21 Stat., 315), and afterwards, on the 16th of October, 
1888, she also applied - purchase the same os the act of March 3, 
1887, (24 Stat., 556). | 

On June 29, 1 85, Bogart applied to file iis pre- hon aia 
statement for ue tract, alleging settlement there on the same day. — 


Mrs. Daniels’ application to purchase the tract under the act of Janu. 


ary 13, 1881, confers no rights upon her, the tract not being withdrawn 
land for the benefit of the railway company. Benjamin H. Eaton (8. 
iL. D., 344). - 
Haw Mrs. Daniels a right to purchase from the government wade: 
the provisions of the 5th section of the act of March 3, 1887, va Stat., 
556)? | _ 
Under this section it is held by the Department that it makes no 
difference whether the applicant is the immediate purchaser from the 
company, or a purchaser one or more degrees removed; that if he is a 
bona fide purchaser of the land, and has the required Riiatin cation as 
to citizenship, he is within the intendment of the statute, aud if he be — 


‘not the original purchaser from the company, ‘it is immaterial what the ._ 


qualifications of his immediate grantor, or the intervening purchasers 
may have been; and that it was not the intention of Congress to con- 
firm sales made by the company, but rather to afford to citizens, or 
persons having declared their intentions to become such, who were 
bona fide purchasers of land to which the company had not title, a 
means of acquiring title from the government, to the exclusion of set-. 
tlers or purchasers under the general Jand laws. : Cireular of Instruc- 
. tions of August 30, 1890, (11 L. D., 229). a: 
_ The question arises: ia Mrs. Daniels within the condition pr escribed 
by the act, that the purchaser shall be a citizen, or r shall have declared 
his intention to become such? 7 | 
The record shows that Mrs. Daniels is a , married woman, the wife of : 
_ the John Daniels, who testified in her behalf; that she is an alien by 
birth, and has not been naturalized, but that her husband, John | 
Daniels, has declared his intention to become a citizen. 
14469—VoL 18——34 
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‘Section 1994 ae ae Reviced Stataten Asclanes that § 66 any woman i i 


| is now, or may: hereafter be married to a citizen of the United States, af 
-and who might herself be aay natur alized, shall be deemed a citi- | 


en? we 
Section 2168 dcciares that, ic any alien, who has ene ets a 


the first condition specified in Section 2165, (i.e. made his declaration — 

~ of intention) dies before he is actually naturalized, the widow and the 

children of such alien ‘shall. be considered. as citizens of the United — 
- States, and shall be entitled to all rights and privileges as euch uper 


a taking the oaths prescribed by law.” 


. Section 1994 has been construed by the ey court of the United 
_' States, in the case of Kelly v. Owen, e¢ al. (7 Wall. , 496), to mean that 


.. whenever a woman, who might be naturalized, is in a state of marriage — 


to a citizen, she becomes by that fact a ea also. His eauzensnD, | 
whenever it exists, confers citizenship upon her. | 


In the case of Boyd ». Thayer (143 U.S., 185) it was held that, under — 


the naturalization laws, a minor acquires an ‘inchoate status by the | 
declaration of intention to become a citizen on the part of his parent. 

In the case. of Scotford v. Huck (8 L. D. , 60), the Department held 
that, under section 2168 of the Revised Statutes, the declaration of 
intention to become a citizen, filed. by Huck’s father, who died during | 
Huck’s minority and prior to becoming a citizen, inured to Huck’s 
benefit, although at the time of filing his declaratory statement he had 
not taken the oaths prescribed. by law, upon condition that he availed 
himself thereof by taking the final oaths. See, also, the case of Bart 
vo West (ib., 289). In the case of Meriam v. Poggi (17 L. D., 579) 
Meriam made homestead entry for the land in dispute on the 21st of - 
May, 1887. On the 2d of June of that year, Miss Poggi presented her 
pre- -emption declaratory statement for the land, allegin 8 settlement on 
the 16th of March, 1887. | 
_ Miss Poggi was born 1 in Italy i in 1865; ane came to aererion with her 


os “parents when she was eighteen years of age. . May. 30, 1887, she made 


declaration of intention to become a citizen, and the same ‘day made 
her declaratory statement—which was after Meriam had made home- 


stead entry for the land. ‘Her father declared his intention to become 


a citizen during her minority, but did not attain full citizeuship until © 
after she became of age. Upon these facts, it was held by the Depart- | 


 ment.that her status under the deciaration of intention on the part of 
- her father, who had not completed his naturalization before she attained 


her majority, was the same as that of a person who has filed his declara-. 


tion of intention to become a citizen; and it was held that Miss Poggi —_ 


Was a qualified pre-emptor at the fie she made settlement upon the : 
land. In page 583 of the decision, itis said: | 


«6 Under the decision of the U. 8. supreme court (Boyd v. Thayer, supr oo it seems iat 


$0 me that her rights were the same under the declaration of intention on the Dee ae 


+ of her father, as they would have been had he died before she reached her ‘maj joriey... 
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~ In other words, that thet minor child of an alien, who. has aeclaued his eaten tion to 
become a citizen, but who does not complete his naturalization before the child 
attains his majority, is in the same position as the minor child of an alien who 


declares his intention to become a citizen, and dies before he is actually naturalized. o.-< 


Section 2168, of the Revised Statutes declares that ‘the widow and children of such 


- alien shall be considered as citizens of the United States, and shall be entitled to all 


_ Tights and privileges as such, upon taking the oaths prescribed by law.’ 


Why are not these principles equally applicable toa wife, whose ee 
band has declared his intention to become a citizen? I can perceive no 
solid distinction, in the view ¢ of these ‘decisions, between a wife and a 
minor child. | : ; | 

~ When the husband obtains his sae alization baper SS 0 0 instanti, sane | 
too becomes a citizen. . 

If he dies before he is actually naturalized, she also becomes a iti: 
zen upon taking the prescribed oaths. | 

T am of opinion, on the strength of these author ities, that Mrs, Dan- | 
iels is a qualified. purchaser under section 5, of the act of March 3, - 

- 1887, and should be allowed to purchase the. tract, unless it was 
- excepted from the provisions of said section five, first, by being at the 

- date of sale, February 6, 1882, in the bona Side occupation of an adverse 
claimant under the pre- Siena or homestead laws of the United States 


whose claim and occupation has not since been voluntarily abandoned, _ 


or, secondly, unless the tract was settled upon subsequent to the first 
‘ day of December, 1882, by a person claiming in good faith a right to | 

enter the same ander the settlement laws, in ignorance of her rights 
and equities in the premises. Chicago, St. Paul, Minneapolis and 
~ Omaha Railway Company (11 L. D:, 607); Union Pacific Railway Com- 
pany v. McKinley (14 L. D., 237). 

‘Mrs. Daniels is not prevented from ‘purchasing, ee the first excep- 
tion, because at the date of the sale by the railway company, the 
tract was not in the bona fide occupation of an adverse claimant under 
the pre-emption or homestead laws of the United States. The tract ~ 
was sold by the railway company in 1882, and. ees - not claim 
settlement of the tract until 1885, 

Bogart made settlement on the tract in fie 1885, bit at the time 
he made settlement the land was inclosed; and in his testimony he 
‘admits that when he put his first cabin Ae the land, he understood 
Mrs. Daniels claimed it; and that he threw the Idmber for his cabin 
over the fence inclosing the land... I cannot think he was a bona fide 
settler upon the tract, or ignorant of Mrs. Daniels’ rights and equities - 
in the premises. On the contrary, the evidence shows that he was 
endeavoring to “jump” her claim, under pretense of an intention to 
make a bona fide settlement. ‘Atherton v. Fowler (96 U. S., 513); 
Hosmer v. Wallace (97 Ib., 575); Quinby v. Conlan (104 Ib. | 420); Chi-- 
cago, St. Paul, M. and O. Ry. Co., supra; Union Pacifie ‘Ry. Co. v. 
McKinley, supra, The Department will not sanction and aid the 
a of this PaLponey | | 
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My conclusion is, that Mrs, Daniels should ‘be allowed to purchase: ~ 


re tract, and the application of Bogart rejected. 
. The judguient of your office is therefore affirmed. 


“DESERT LAND CONTEST—ACT OF saa lee i 1891. 


-Forsyrne De ‘MoCiurKen. 


A desert land claimant who we made | an entry under the original desert. Sinad act, 
and, after the passage of the amendatory act of March, 3, 1891, applies in good 
faith for the benefit of its provisions, is thereafter entitled: to the additional. 
time, accorded by the later act, to show compliance with law. 


‘Secretary Yy Smith to the Commissioner of the General Land Office, June 
(GLH) By 1894 (WM) 


On Deventer 15, 1888, John R. McClurken mace desert land: entry. 
ip of the S. 4 of the SE. 4 ae BE. 4 of the SW. 4 and lots 6 and 7, section 
6, township 8 N. , range: 30 E,, of the Jand district of Walla a | 
Washington. | 7 ws 
On December 10, 1891, he filed an affidavit, orsonoratsl by two per- 


c SONS, alleging that: ‘he has expended for the purpose of irrigation, 
~~ reclamation and cultivation thereof, and in permanent improvements 


- and in the purchase of water rights for the irrigation of the same, at _ 
least the sum of three dollars per acre, to wit, the sum of six hundred . 
- and ninety dollars,” and, presenting therewith “a map showing the — 
source of the water to be used for irrigation and reclamation,” he asked 
that he be allowed “to perfect said entry-and obtain a a patent borers | 
under the act of March 3, 1891.” | 7 

On February 9, 1892, Claude P. Forsythe filed : an afitdavit of contest, | 
the specific. allegations of which it is not necessary to set out here. 

‘The customary notice was issued, and a hearing was fixed for March ~ 
OT; 1892, on which day the contestee Popesred, and ‘thr none counsel, 

‘moved to dismiss the contest— S 

For the reason that the court has no jur isdiction of the subj ect matter eet out in 
the complaint because the alle gations thereof refer to the act of March, 1877, and that 
there is on file in this office the application of J ohn. R. McClurken, the contestee, to 
enter said described land under the provisions of the act of March 3; 1891, section two 
thereof and subsequent sections relating to désert land. , 

The register and receiver appear to have ignored this actiow to dis- 
miss, when made, but after heari ing testimony they in effect sustained .- 
_ the motion by holding “as a conelusion of law that McClurken had 
— until December 15, 1892, in which to show that he: had complied + with 

the act of March 3, 1891.” 


The case has béen brought here on aoa from the decision of your . 


- office affirming the action of the register and receiver. 


The act of March 3, 1891 (26 Stat., 1085), section 6, provides that ue 


6 said claims, at the option of the claimant, he be e perfected. and pay cs 


_ DECISIONS ‘RELATING TO THE ‘PUBLIC LANDS. BBB 


ented aniler the provisions of said. net as amended: by this act, so far 
as applicable,” and this option having been sought to be exercised by 
‘the contestee, it only remains to be determined whether in the exercise 
thereof he has proceeded formally, and whether the act as amended is 
“applicable” to the case presented by him. 7 

The only precedent, in point, reported in the. books, is the case of 
John W. Herbert, 17 L. D., 398, where it is said that— - 7 

The affidavit of Herbert is corroborated by only one witness, and the map filed ig 
very incomplete . . . . . giving little or no information, but the entryman — 
has evidently acted in good faith, and if he complies with the law and files with his 
final proof, satisfactory evidence of having complied with the law, with a map show- 
ing the character and extent of his improvements, there being no protest or adverse 
| claim, his proot will be considered, as under the act of March 3, 1891. se 


In the case at bar, as in the one just cited, the map filed is very 


| incomplete, and beyond exhibiting the source of his water supply, —_ 


affords little information of his scheme of irrigation; but the cases are 
also similar in that the good faith of the entryman in each is manifest. 
It is to be observed, however, that they are unlike in that there is a 
contest in the present case, which arose, it is to be further noted, after 
the contestee had sought to avail himself of thé advantages of the later 
legislation. It was the clear duty of the register and receiver to: act 
on his application when presented, and under the ruling of John W. 
‘Herbert, supra, it was their further duty to accord him the status — 
applied for, and, having done se, it would lave been error to receive | 
‘Forsythe’s contest. — ae: Zs 
It is my conclusion, therefore, that MeClurken’s motion to dismiss 
Forsythe’s contest should have been sustained, and the decision of your — 
office, so holding, is, accordingly, affirmed. : | 
The suspended final proof submitted by the claimant, and trans- 
mitted with your office letter “H” of October 4, 1893, is herewith | 
returned for appropriate action. thereon, as also the record transmitted :- 
: with your office letter “ H” of noEN 4, 1893. 2 7 a 


rod 


Srv v. PAvGH.. 


Motion for review of departmental decision. of December iG, 1893, 17: 
L. D., 540, denied by Secretary Smith, June 18, 1894. 


ABANDONED MILITARY RESERVATION - -SETTLEMENT. 
~ SCHMIDT ET AL, we. MASTERS. 


A settler on lands within the limits of the Fort Crawford | military reservation sub-. 
sequent to October 14, and prior to December 22, 1890, is not a trespasser on _ 

such lands, and will be protected as against a subsequent settler on the same - 

land. i . | 


~ 


t 
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‘The eae of the pre-emption law does not affect. the disposition of fig Ute. Indian ot 
lands under the act of June 15, 1880, which requires: said lands to: be einen’ et 


of by “cash entry only in accordance en existing law.” 


| oo Secretary yy, Smith to the Commissioner of the General Land Office, Sane : 


ec Be HL)’ es 18) 18GB — (GBG) 


The land bagelesd: is the SE. 4 of the NE. 4 of See 85, and the NW. : 
og of the NW, 2 + and the 8. $ of the NW. fof Sec: 36 all in AW 48 N,, R. E 


9 W., Montrose land district, Colorado. net 
| On October 19, 1891, Mary A. Dougherty made pre- aqauon Alig. 

covering the SH. 4 of ihe NW. 4 of said Sec. 36, together with other 
lands, alleging settlement ehareott the same day..- es 
On October 20,1891, John A. Masters filed pre- -emption dbclaratoey 2 tg 
7 statement for all the ad involved in this controversy, alleging settle- > 3 


} ment thereon January 9, 1891. 


i: On October 31, 1891, "Wallace Schmidt made pre-emption filing for. . 
the same land filed for Be Masters, alleging settlement thereon October 


80, 1891. 


| On December. 21, 1891, Masters made final pre- emption proof, and - 


: applied to purchase the tract claimed by him, and on. the same day . 
Schmidt filed a written protest therein against the allowance of said 


. final proof, alleging , among other thing 8, as set forth in the cen of | 
your office: | at 


— That the ere eer of Masters was illegal, and Ae it was anade fiefor’ the lana 


was open to settlement; that at-the time of the settlement, he was a trespasser on 
said land; that he settled ou the same merely for speculative purposes; thathe had 


_ not made said laud his home in good faith, and that he had abandoned all right—if | 
~he ever had any—to the same. 


On December 31, 1891, Dougher ty filed protest ore the silow ante < 


- = of said Masters’s aplication to purchase, on the ground that she claimed 


a) portion of said land, and that Masters Was & iresDare? on the Jand 6 


— in controversy. 
By agreement of the parties; the cases were se aebtianted: and a hear: - 
ing was had, on the termination of which the local officers found i in favor . 


— of Masters, ana recommended that he be allowed to enter the land in 


controversy, and further recommended that Schmidt's filingbecanceled, 


' and that Dougherty’s filing be canceled, in so far as It ncomac ved with | 
. ‘Masters’ s claim. | 


On appeal, your office affirmed the finding of the ere and receiver, 


a and further appeal by both Schmidt and Dougherty brings the case to 


‘the Department for final adjudication on the law and the facts. 

There are two questions in the case. | - ae 
‘First. Were Masters’s settlement, sogeupapol and ‘improvements in. 

good faith? 

'  Second.. Was the said Masters a trespasser on canons land when a 


te Se first made his settlement, and, if so, was such trespass a bar to the 
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| initiation of a right aouitine the government to the exclusion of. subse- 


- - quent settlers on the same land 2 


The question of the bona fides of the defendant's scttionnght is in gely - 
one of fact. and has been answered by the concurring decisions of your 
office and the local land. office, in the affirmative, and after an examin- © 
ation of the record, such finding is hereby affirmed. _ | | 

On the second question, it will not be inappropriate to submit a brief _- 
history of the lands in controversy, that their ae status may be 7 
better understood. | 

- The land is within the limits. of a former Ute Indian reser enon: and 
by a treaty, which was confirmed by the act of Ju une 1, 1880 Ge Stat., 
tye) was ceded to the United States. 

It is also within the limits of a former military pescavaiols known as 


the Fort Crawford military reservation. On October 14,1890, the Sec- ; 


retary of War transferred the lands embraced in said reservation to 


the Secretary of the Interior, for disposition, as epeovdes in the act of _ 


~ July 5, 1884 (23 Stat., 103). 

It appearing’ that these reservation lends eotld not be dissoasl of 
| ‘ander said act, because of their former status as Ute Indian lands, and 
that they could only be disposed of as directed by the treaty stipula- | 
tions of the act of June 15, 1880 (supra), the Secretary of War recom- 

mended that said precutige order ‘be canceled, and that the said~ 


. reservation be turned over to the Department of the Interior, under 


the act of July 5, 1884, or as may be otherwise provided by law.” 
This recommendation was approved by the President on December 
22, 1890, and the Secretary of the Interior was directed to. “ canse the 


- same to he noted on the records of his office.” 


In the case of ew parte Henly ©. Rock (7L. D., 191-193 4 ity was held 


7 that military reservation lands within the territory ceded to the United. 
. States by the Ute Indians, became subject to disposal under the act of 


June 15, 1880, “when shandoned aud placed under the control of. the. 
: Secretary of ie Interior.” 

As has been already seen, the lands emprneeaa in the Fort Sravford: 
military reservation, of which the tracts in controversy are a part, 
were abandoned and ttirned over to the Secretary of the Interior, on 
October 14, 1890, and while. the order of that date, transferring said 
lands, was flefeotive, in that it did not clothe the Land Department 


. with adequate aithior ity for their disposal, and was afterwards revoked, 


it nevertheless operated as a transfer of the lands at that date, and they | 
immediately became open to settlement under the pre- -emption laws. 
‘Masters, as has been seen, alleged in his declaratory statement, settle- 

' ment on January 9,1891. It is shown by the record that his settlement 
_ was made October 29,1890. From the conclusion her einbefore reached, 
 that.the land in. Ron cacerae was subject to settlement after. October © 
14, 1890, it is not material whether such settlement was made October . 
29, 1890, or on January 9, 1891. In either event, such settlement was | 
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| | cupaeguent to the amie at which said land haan part of the. public 
~ domain, and his settlement. was not in violation of any of the laws of 


the United States. 


It is tlierefore held that: a ies on isd within the limits of the 


z Fort Crawford military reservation, subsequent to October 14, and. - 


prior to December 22, 1890, is not a trespasser on such lands, and will — 
be protected as against a subsequent settler on the same land. 
' The government being a party in interest, it becomes my duty to 
consider a further question presented by the record. Pe po is 

It appears that after Masters’s settlement, and before the filing of 
his declar atory. statement, the. pre-emption laws were repealed by the 
act of March 3, 1891. (26 ‘Stat., 1095-1097), and the question arises, 


_ . whether a pre-emption entry can be allowed. on said land ee ee 


to the passage of said act. . 

— The act of June 15, 1880, suprt, ie title of which is, . us Ae act: to - 

. accept and ratify the ceipemens submitted by the confederated bands of 

Ute Indians in Colorado, for the sale of their reservation in said State,” 

— etc., provides in the third section thereof, “That none of said lands, ‘ 
whether mineral or otherwise, shall be liable to entry and. settlement, 
under the provisions of the homestead law; but shall be subject. to 
cash entry only, in accordance with existing law,”” and the act, supra, 


: a ‘repealing the pre- Papin laws, in section ten thereof, pets as. fol. 
be, Bs lows: 


That ao chine in this act shall change, repeal or modify any” aveamients or tr eaties | 


made with any Indian tribes for the disposal of their lands, or of lauds ceded to the © 


United States to be disposed of for the benefit of such tribes . . . . .. and the 
disposition of such lands shall continué in accordance with the provisions of such ; 


- treaties or agreements a 


It follows that the pre- -emption laws are still i in force; | SO. ) far as ‘they - 
apply to the disposition of these particular lands. | 
The judgment appealed from is. affirmed. _ 


| MINING CL LAIM—SALE—AMEN DED LOCATION, 
Gray OopPER LODE. 


| An amended. location; cnaide by one. eo has parted with his title to tie claim, 
can not be. recognized as securing any right to him. 


Se eretary Smith to the Commissioner af the Gener al Land Ofe, June 18, — 
JL. a) ee, 4894, Pe Ores ie Caen FF oy 


as Tam in ‘receipt, through your “office, of a bites fey Walter dae 
‘Wheeler, attorney for Agnes G. Herzinger, applicant for a patent for 
the Gray Copper Lode, in Red Mountain mining district, Montrose _ 
Colorado, land district, relative to her application. for ae for sald’ | 


_ Tode. 
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By reference to departmental decision of July 7, 1893 (269, L.and K., 
319), it will be seeu that this applicant became the owner of the Gray - 


' Copper Lode March 12, 1888, as it was then located, by purchase 


from Adam G. Herzinger, and the latter subsequently filed an amended 
location of “the major portion of the same ground deeded” to the 


applicant. Adam G. Herzinger died intestate shortly thereafter,and : 


_ Agnes G. was appointed administratrix of his estate, and as such made 
application for patent for the lode claim, and entry thereof, as amended, 
December 16, 1891, in her individual name. Your office held the entry: 3 
for cancellation on the ground that the lodé was not a part of the 
estate of the deceased; “ that a patent could not issue to her as adwin- 
| istratrix, because as ach she had no interest in said location. oe 
‘oi . nor could it issue to her as an individual for the reason that - 

| the application was made by her as administratrix.” 
- Owappeal this judgment was affirmed, and it was desiied: that Mr. 


Herzinger “could not amend a location that he did not own.” It is. 


shown by said departmental decision that the deed made by him to Mrs. . 
Herzinger was not recorded until June 30, 1891. It was probably by — 
reason of this deed appearing in the abstract of title that she was: open: | 
mitted to make the entry. 

The letter of counsel is a request to allow the snplieaie 6 hdea aw 
the abstract presented, aud substitute therefor one brought down to 
the date of her application, which would show the title to the claim to_ 
be in the estate; also to make the necessary changes in the other . 
papers, and then complete the entry as adiministratrix. 

- On consideration of this matter I have concluded to cousider this 
letter as a motiou for review. There having been no adverse claim, 
and the applicaut and the government being the only parties in inter- 
est, I think I may exercise the supervisory power vested 1 in the Secre- 
ae of the Interior, and review it. 

The only object. the applicant seems to ave in view is to ein 
‘and without additional expense perfect her entry of the claim. It — 


seems to me that to grant her request is to recognize the amended | 


location made by her husband in his own name. This act on his part, 
so far, at least, as putting the title to the claim in him was concerned, 7 
was cen iNleg al, and the Department could not recognize thigh 
| action. But it seems to me that if the applicant will present proof, in. 
the shape of her own and other affidavits, that she was at the time of _ 


| _ the amended location the sole and only owner of the claim, and that 


the amended location was made for her sole use and benefit, her hus- 
band acting as her agent for the purpose, the entry may pass ‘6 patent 
in her individual bame. _ 

This proof should be forwarded to you, and if satisfactor a you will 
act thereon as above indicated. ~The former decision is modified to 
this extent, 
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“HENRY OP STANTON. 


| Motion for review of departmental decision of. N ovember 9, 1893, at - 
ce D., 519; denied Pe Secretary Smith, June 18, 1894. 


SETTLEME NT RIGHTS—RELIN QUISHMEN’T. 
BLAUVELT D -MASDEN. | 


‘The right of a settler. who is residing on land covered a ‘the entry of spothen ; 
attaches at once on the relinquishment_ and cancellation of such entry, and is 
superior to a pre-emption claim based ona filing, made immediately after the 

: Tellaqaishment, and settlement on. the same day.:. | | | 


iis Secretary Smith to the Commissioner of the General Land Office, die 
P se I. AL) rn eee LL) a a cae sw ee) 


I have considered the appeal of Fred Masden from your “office deci- 
sion of June 10, 1892, in the case of James Blauvelt v. Fred Masden, 
reversing the decision of the local officers; aud awarding to Blauvelt 

priority of right to the W. 4 of the NW. 4 and the SE. 4 of the NW. 4 t 
and.the NW. 4 of the SW. + of Sec. 31, 7, oS., R. 23 W.. , 6th p. m., Kir- 
win land district, Kansas, accepting Blauvelt’s final proof therefor, and 
directing final cortificatis to be issued to him on payment of the proper 
amount, and thereupon the cancellation of Masden’s oe atory state- 
' ment No. 22,776 for part of saidland. 
The material facts disclosed by. the record are as follows: 
On March 21, 1888, one G. W. Stahlman (whose timber-culture entry ~ 
No. 9656 of js 24, 1884, for: the whole of the NW. 4 of said section 
31, had been held for pencollntied and was then pening on his appeal), 
| relinquished to the United States all his High ht, title and inter est 1 in and. 
to said quarter section, 
On the same day, March a1, 1888, Fred Masden filed his aeeles atory 
' statement No. 22,776 for the W. 4 of the NW. 4 + and the SE. 4 of the ero 
NW. 4 of Sec. 31 , alleging settlement on that day: | 
— On November 10, 1888, after publication, 1 Masden offered final is66E | 
against which Blauvelt filed an affidavit of contest, or protest, duly 


emanated. alleging actual settlement and improvements on Febru-— 


.. ary 11, 1885, and continuous residence, occupation and: cultivation since _ 
that date, on said land, in good. faith. | | 
The hearing of said contest or protest was postponed. antl Decem- 7 


--ber-17, 1888, on which day both parties appeared with their attorneys SF : 
and Griese: ‘Masden’s motion to dismiss Blauvelt’s protest: was 


overruled. The witnesses were then examined, ‘and the hearing closed. 
On January 15, 1889, the local officers render ed their joint ‘dccision os 
| recommending tia Blauvelt’s protest against Masden’s final Bae be 3 
- dismissed, aud that Masden’s final: proof be passedl for patent. : 
And Blauvelt appealed to you office. | | 
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On July 28, 1889, in obedience to the order of ‘the Oeimssioner of - 
the Gener al land: Office by letter “G” of July 1, 1889, issued upon an _ 
application filed April 13, and forwarded June 29, 1888, Blauvelt was - 


permitted to file his Gaia statement No. 23111, eal tiaae the 


land in controversy, and anegiug settlement in | the year 1889 and resi- 


dence ever since. : 
On September 16, 1889, after publication, Blauvelt offered final proof, 


and tendered the purchase money; against which Masden filed an — 
| affidavit of contest or protest for the reason of his, Masdev’s, ailverse 


claim to the land in controversy. - Whereupon the local officers rejected _ 


-Blanvelt’s final proof “for the reason that the protest of Fred Masden’s 


~ proof by Blauvelt, covering part of same tract, is now ‘pending on ; 
appeal before the Oba ace : 


On June 10, 1892, your office reversed the ena of the eal officers — 


- rendered on J anuary 15, 1889; awarded to Blauvelt the land claimed 


by him; accepted his final proof; and directed that final certificate be 


issued to him upon payment of the proper amount, and that thereupon. 


-Masden’s declaratory statement No. 22,776, be eanceléd. 


And Masden appealed to this Department. : 

It is clearly proved that in ‘the month of Februar y; 1885, Blauvelt . 
settled upon the NW. +of the SW. 4 of Sec. 31, with intent and .pur- 
pose to take, occupy and hold as his Tons ander the pre-emption laws, 


the four forty- acre tracts now claimed by him. As early as. February 


11, 1385, he offered at the land office his declaratory statement in which — 

He specified said four forty-acre tracts as his pre-emption claim. In 
conversation with his neighbors he pointed out the four forties that he 
claimed. He made upon the most southerly one of the four, valuable 
improvements, including a dwelling house, a stable and a well fifty 
feet. deep. He has cultivated part of the land every year; and has 
continuously resided on the land since 1885. His prior settlement and 
continuous residence, and the limits of his. claim were well known to 


his neighbors, and especially to Fred Masden on March 21, 1888, when. 


he delivered Stahlman’s relinquishment of the whole NW. } of Sec..31, _ 
and filed his own declaratory statement for three-fourths thereof. 
The right of Blauvelt who was residing upon the land covered by 


- Stahlman’s entry, attached eo instanti on the relinguishment and can- 


cellation of Stahlman’s entry, and is superior to the claim of Masden > 


who filed his declaratory statement immediately after the relinquish- 
ment. Zaspell v. Nolan (13 L. D., 148); Stone v. Cowles (13 L. D., 192), 


Masden appeals upon the eeonnd that the land in sontroversy be- 


| tween him and Blauvelt was not subject. to settlement by Blauvelt 


between July 24, 1884, and March 21, 1888, because during that’ period — 


of time, the land was covered by G. W. Stahlman’s timber-culture 
entry No. 9656, which, although held for cancellation, was still pend- 
_ ing on appeal until the filing of the relinquishment ; and that there. 
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: fore, Bidavélt, ‘although @-prior actual settler, was - not: & iss settler 


_ : and he, Masden, was the first and only legal s settler on the landinvolved. 


If Stahlman had perfected his timber-culture entry, he would have | 


ae had the right to question the legality of Blauvelt’s settlement. “It i Sa 


| well established rule that as between a settler and arecord entr yman no 


- guperior right can be acquired; but as between subsequent claimants, 7 


va — the settlement first made i in cite of time is entitled to the highest con-- 


7 sideration as soon. as the record entryman’s clain is relin uished.” 
, Te 


‘Hall v. Levy (11 L. D., 284-288), Blanvelt’s settlement: was prior to — 
 Masden’s, ae 
Your oftice decision of June 10, 1892, is her eby attr med. 


HOMESTEAD ENTRY—RESIDEN CE-CONTEST AFFIDAY Te. 
PAXTON vy, OWEN.. 


| The rule which ie a homesteader, who makes entry under aeeon 2990 R. S., 
- six months within which to establish residence, is not applicable to an oitty 

— under section 2294 R. S., which is dependent upon autecedent PeeWee and is 

residence. | | 
A homestead entry made in or faith, and not for the purpose of actual settlement , 
| aud cultivation, must be canceled. 
The sufficiency of an affidavit of contest should not be considered after mus hearing = 
_ Without objection thereto. 7 ; 


: oa Seoretar, Smith to the Commissioner v the General Lana Offs, J June | : | 


I lave mites ed the appeal of 8. Z. Paxton from your x office decision 


ake of December 21, 1892, in the case of Stephen Z. Paxton ». Robert S.._ 

a Owen, reversing the decision of the local officers, and. dismissing Pax- | 

_ ton’s contest against Owen’s homestead entry No. 6,518, forthe NW.4 © © 
of the SW.4and lots 1,2, and 3, of Sec. 30, T. 21 S.. R11 W., Wil- , 


lamette meridian, Roseburg land district, Gregor | 
On May 18, 1891, Owen mace homostead entry of said land auder 
. Sec. 2294 of the Revised Statutes of the United States. On August | 
27, 1891, Paxton filed his affidavit of contest against said entry; cor- | - 
roborated by eight witnesses. 


A — was had October 22, 1891, upon (aie un on 


October 6, 7, and 8, 1891, before W. P. Lockwood, notary public, at _ 7 


- Cottage ee aie county, Oregon; at which time and pie» both 
parties were present with their attorneys and witnesses. - 
On January 19, 1892, the local officers rendered their joint decision | 


| : recommending that Owen's homestead entry be canceled, and that . 


_ Paxton be allowed to enter the land. 
- Owen appealed to your office. ; - — 
~ On December 21, 1892, your office rever sed the decision of the local. - 


ae officers, and teed Paxton’s contest. And Paxton has appealed to . | 


oe hiss tment. | 
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co Owen filed his application to enter under section 2994 of the Revised: a 


- Statutes of the United States. Ther efore the questions of his settle- 

ment, improvements, and residence are relevant ‘and material in this 
contest. The rule, or rather the practice of the Department, which. 
allows a homesteader who applies under section 2290 of the Revised 


-- Statutes, six months within which to make settlement, begin improve- 


ments and establish residence, does not apply to such entries. They 
depend upon proof of antecedent settlement, improvement and resi- 


s dence. On May 16, 1891, before the clerk of the circuit court for Lane 


county, Oregon, at his office, Owen solemnly swore: “That I am now 
residing on the land I desire to enter, and that I have made a bona fide 
improvement and settlement thereon; that said settlement was com- 
menced May 13, 1891; that my improvements consist of house and cul- 
_ tivation, and th aif thie value of the same is $25.” The testimony clearly 
proves that said sworn statement was untrue. 
It is proved by the uncontradicted testimony of six witnesses that 


Owen repeatedly said, about the time of his entry, both before and 
after it, that he did fiat want the land, and would not have it; that he — 


and Mr. Paxton could not get along together; and that he ‘took the 
claim to get rid of Paxton and his family. ; 


After careful examination of all the testimony, I find that Owen’s — | 


entry was made in bad faith, and not for the purpose of actual settle- 
ment and cultivation, and without intent to endeavor to comply faith- 


fully and honestly with the requirements of the homestead laws‘and’ 


make this tract of land a home for himself and family. He at the time 
resided, and for nearly two years before had resided, and until the 
time of hearing continued to reside upon an adjoining tract, which he . 
says is the property of his wife, and where he had his home. : 
I find that-Paxton established his residence upon the land in contest 
in April, 1888, and afterwards up to the time of hearing, continued to 


occupy and live upon it, with his family, with intent to enter it as‘his,. ~ 


homestead and make it his home; all in good faith. There is no ‘ques- | 
tion as to the sufficiency of his improvements. | - 
Your office erred in holding that Paxton’s affidavit of contest did not 
set forth a sufficient cause of action, and that the local officers erred. in 
entertaining the contest and ordering a hearing. Moreover, if the 
affidavit of contest had been defective, it was too late after the hearing _ 
without objection being made, to consider its insufficiency. Smith v. 
Johnson (9 L. D., 255); Bushnell v. Earl (17’L. D., 4); Smith v. Brandes 
(2 L. D., 95); Condon v. Arnold (2 L. D., 96); Bridges ev. Curran (7 L. . 
D. | 395), See also 7 Li: D., 408; 9 L. D., 148 and 327; 10 L. D., 133; 11 
T, D.., 166 and 278. | 
Vout office decision 1 is hereby reversed ; and the decision of the ideal 
officers is affirmed. 
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PATENT—DEATH OF ENTRYMAN—ACT oF JUNE 3, 1878. 


Isom C. MURRAY ET rare 


| 7 | ‘Where the: déaeh of. a eureka under the act: of hh une 3, 1878, is aacloued by the _ 


record oben’, should j issue in the name of the heirs gener ‘ally. 


| Secretary Smith to the a minlestonon of the General Land Office, z une 18, 


(J. I, H.) 1894, cf me (EMR) 


This vase involves lots 1 1, 2, 3, and 4, Sec. 2, ae 13 N, R. ‘5 W., San 
Francisco land. district, California, - 
The record shows that-I. C. Murray made oak entry for the aheve 
described tract on March 5, 1888, under the act of June 8, 1878. Cer- 
tificate was issued to Isom C2 ‘Murray, but as it appeared in the records 


of the case that the name was sometimes written “Isom” and some- 
times “Ison,” on March 31, 1892, your office instructed the register and — 


_ receiver to ai upon the claimant for. an affidavit showing the correct 
manner of spelling g his name. 7 


On June 4, 1892, the local officers, transmitted to your office ‘the | 
affidavit of. the widow of the entryman, setting forth that the correct. 


name is Isom ©. Murray, and on June 18, 1892, the local officers were 


7 directed to correct the certificate and re it fad to the heirs of Isom — | 


2G; ‘Murray, deceased. 


August 3, 1892, your office, in- response toa letter from J ja C. Rud- | 
— dock, of San Francisco, sctting forth that he was the transferee of the _ 
Pa entryman, and requesting that the patent should issue in the name of _ 


~ the deceased so that he might have a good title of record to the land, om 


Ee: affirmed your former decision. 


Subsequently, on a motion for review made by. the transferee, J ohn oe 


26, Ruddock, on February 28, 1893, the decision was adhered to.’ 


~The case is now before ne Department upon appeal. There is but. . 


~ one question presented by the record, and that Is: Can a patent be 
issued toadead man? | : 
In ex- -parte Clara Hus: (9 L. D. 401), the ibis 1S as a Ieee 


Where the death of the homesteader is ‘disclosed by. the © recor, Patent should - 


_ issue in the name of the heirs generally. 
And on page 402 thereof, Assistant Secretary Ghandis: said: 


_ No patent therefore can bé issued. in his name as the government does not. issue 
its patent to a person not in existence, as a matter of course, 


On July 16, 1891, Acting Secretary Chandler said in his instructions | 


to the Commissioner of the General Land. Office i L. D., 1 AB), in 
speaking of desert land. entries: 


It may be asserted as a sound rule governing <ihe. issuance a of patents. in desert. 
lands cases that where it is shown that the entryman is dead, no patent ought. to be | 
issued in his name. In all-such cases patent should be issued in the name of the ~ 
heirs of the entryman generally, without specifically naming them. For example: — _ 
_ ifthe entryman’s name is John Smith, then patent should. be. issued ‘To the heirs _ 
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of J iia Smith, deceased, ” leaving to the courts of the peesowtive localities the anise. be 
of ascertaining who the particular heirs are and what their particular interests are 
under the law of the State or Territory in which the land is situated. | 
It will thus be seen that the question raised by the appeal is stare 
Aebas and there appears to be no good reason why the settled rule of 


7 the Department should now be ee The decision appealed from - | 
is: therefore affirmed. | | | Zz es 


| PRACTICE—NOTICE OF APPEAL—SETTLEMENT. 
STUBBLEFIELD v. HONEYFIELD. 


In the service of notice of appeal by mail it is sufficient if the copy thereof is 
mailed the opposite par ty withiu the time allowed for filing the appeal. 
- During a period in which the local office is closed time ‘does not run against a set- 
_. tler in the matter of asserting his claim. | 
“Acts of settlement to be received as such must: he’ followed within a reasonable 
time by the establishment. of residence. 
The case. of the Oregon. Central Military Wagon Road Co. v. Hart, 17 L. D., 480, 
, overruled. : , 


> Secretary Yy Smith to the Conanatoner of the Oneal Land Office, aie 18, 
| (J. i. H.) | 1894, 0 (R, W.C.) 


I have consider ed the appeal by Frank Stubblefield from your office © 
decision of December 20, 1892, in the matter of his contest against the - 


homestead entry by George Honeyfield, covering the 8.  SE.d and E. ~ | 


4 SW. 4, Sec. 17, T. 31 N., R. 25 E., Clayton land district, New Mexico. 
On Aueist 10, 1891, Honeyfield applied to make epice of this land 


‘at the Folsom iad oftee, the land at. that time being in the Folsom. feet 


land district.. a 
Due to the death of the solietas at that office, he was informed that | 
an entry could not then be allowed for the land, | 
_ He went upon the land the next day : and placed some poles in posi- 
tion for making a corral. — | 
The office at Folsom was opened for business on November SF 1891, 
and on the 1ith of that. month he made the homestead entry in 
question. 
On J anuary 23, 1892, Sinbblefield filed a contest ain inst pail entry, 
alleging that hia family had been living thereon since September 4,: 
1891; that he had- applied to enter the land on August 27, 1891, but 
was unable to. make entry due to the vacancy in the office of régister, 
and that he had been unable to sooner r apply since the re- opening of 
the land office. | 
— Upon this contest hearin g was held Before the local officers on March : 
_ 38, 1892, and upon the testimony offer ed they recommended the cancel- 
| lation of Honeyfield’s entry. 7 
Upon appeal, your office decision reversed that of the ioGal officers a 
and dismissed’ the contest of Stubblefield, on the ground “that _ 
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aetsudaut has established his priority ot settlement and that the ¢ land 
should be awarded to him. p. 
From said. decision an appeal. was filed in 1 your r office | on Match: 10, 


ae: 1892, for the dismissal of which the defendant moves on the ground 


- that notice was not received by him until March 17, 1893. 

The report from the local officers shows. that. notice of: your office 
decision was mailed contestant on J anuary 5, 1893; consequently, the 

sixty days allowed expired March 6, 1893, but aus ie was given by 

mail, ten days additional are allowed for the transmission of Papers, 
and. thie timé did not expire until March 16, 1893. 

The appeal shows that a copy was registered defendant on March 10, 
1893, from Washington, D. ©. ey _ 

Rulé 93 of practice requires th at— 


A copy of the notice of appeal, specification of errors, a ail: arguments of either 
party, shall be served on the. ©. opposite party’ within the time allowed for filing the -— 


same. 


The question arises was the service | in n this. case within the rule? me 
Rule 94 of practice is as follo WS: : | 


2 Such service shall be made personally or iy register ed letter. . 
~ Rule 96: of practice provides: abn = Eocene: 
Proof of service by registered letter shall be the affidavit of we person 2 mailing 
one letter attached to a copy of the post-office receipt. a eS Tee 
AS to the time to be allowed for the transmission of notice of the 7 
om appeal by registered mail, the rules are silent. = . 
In the case of Boggs v. West Las Animas Townsite (5 i: D, 475), it 


: was held, in effect, that if the copy was mailed: the opposite party 


- within the time allowed for the filing of the appeal, the service was 


sufficient under the rules. This was the practice for many years until _ 
the decision i in the case of the Oregon. Central Military Wagon Road 


Co., v Hart) 17 L. D. , 480), wherein it was held that— : 


Mailing a notice of appeal prior ‘to the expiration of the time allowed for appeal, 
is not the service of notice ‘required, if in due course of the mails the notice could 
-. not be received by the opposite. Laigh until after the esac of said period. * 

(Syllabus.) | ~ | 

In the last ‘mentioned case 10 reference was made to aie decision i in 
the case of Boggs v.. West Las Animas Townsite (supra) and said 
decision has never been. specifically overruled. i 

If the Hart case is to be followed, although warranted by a sttiet 


construction of the rules of practice, it would be necessary to ascertain. 


the exact time required, under ordinary circumstances, for the carrying 

of the mails between the. point from which the. Copy. is inailed to the © 

address. of. the opposite. party. | 

In offices off the lines of so avonds: and wliere the mail i is not Saacied 
| ‘daily but only at stated periods, it inight be impossible of ascertain- . 
| ment, and if insisted on, might work a great hardship, oneray upon 
attorneys resident here at Washington. — , pH 
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ta view of the peculiar circumstances, ma as the rule i Boges v. 
West Las Animas Tow nsite (supra) was so long followed and has never 
been specifically overruled, I have concluded, after a careful consider- 
ation of the matter, to adhere to the ruling in that case, and therefore. 
overrule the case of the Oregon Central Military Wagon Road Co. Ve 
Hart (supra). 7 fe 

- ‘The motion to dismiss is therefore overruled. | 
Having determined that the appeal by Stubblefield was filed. and 


~ served i in time, I have considered the case on its merits. 


The testimony shows, beyond question, that Stubblefield baie - a 
house upon what he supposed was the land in question, in the latter 
part of August 1891, into which he moved his family on September 4, 
1891, where they were still residing at the date of hearing March 3 
1892, An attempt was made at the hearing to show that this house | 
was over the line a short distance and if admitted to be, it would not. 
militate against his rights in the premises, as there is no charge that 
he ever claimed any other than the land in question. : 

The local office being elosed until N ovember 3, 1891 he is protected 
in this settlement by his contest brought January 23, 1892. | 

Honeyfield made entry on November 11, 1891, and claims settlement 
-on August 11, 1891, on which date he slaped some poles in position for 
usein corr miles his horse wheaattheclaim. Admitting that'said act of 
placing poles in position for the corralling of his horse constituted an 
act of settlement, yet as nothing further had been done towards estab- 
lishing a residence upon the land to the date of hearing (more than six 
‘months from the performance of said alleged acts of settlement), any 
rights gained eereoy were forfeited and his rights must depend upon 
his entry. | 

At the date of his entry (N ovember U1, 1891), ‘Stubblefield had. been 
living upon the land for more than a month, and his claim by reason 
thereof is clearly superior to that of Honeyfield. 
 Itis.shown that for the purpose of securing a peaceable adjustment 
-of the matter, Stubblefield agreed to sell Honeyfield his improvements — 
but no sale was actually made or possession taken and Stubbletield 
remained in possession. | 

Under the circumstances, that should not cause him.to forfeit’ his 
prior right to the land, and upon the record as made, I reverse your 
_office decision and sustain that of the local office, and‘direct that upon — 
. the completion of entry by peu piene the entry by Honeyiield be = 
canceled. | 
aia he 18 —35, 
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‘SETT LEMENT CLAIM—RESIDENCE. _ 


EDWanps V. Forp. BY Alin 


| One who retains vesaeacs at Me former home for the purpose or voting and Holding | 
office there is Beene thereby from claiming residence on his land during such 
period. | 2 | <A 


Seeretary Smith to the ee of the. General Lana Office, June : 
(FL. | 18, 1894. - ea ae (I. D.) 


James P. awards: plaintiff. in. the case of Ja ames Pp. Rawande v. 
Jesse Ford and Mollie M. O'Connor, appeals. from your office decision 
of: January 16, 1893, involving the SW. 4 » Sec. 19, 1. 51; B. 35 W., Mar- 

gee land district, Michigan, — 

This land was of the lands restored to the Babli domain _ the act 
‘of March 2, 1889, being opposite the unconstructed portion of the oe 
. quette, Houshtan: ancl Ontonagon Railroad, in Michigan. — 

In your office decision of January 16, 1893, you say: 


From July 21, 1860, to Nov. 7, 1891, ‘the land was wholly without the jmrisdietion A 
of the government, 7 
. It had no power to dispose of the same, and, as a consequence To: nantes of | 
. Ford’s applications has any effect, and neither Edwards-nor Miss O’Connor gained — 
any rights by virtue of their respective application. See the case of Horace B, 
- Rogers et al, (10 L.D., 29). | 
‘For this reason F onde application to enter is rejected, subject to encaly: , 
| Edwards and Miss O’Connor are thns left-as contestants for the land, po 
: either of them having a legal application to enter on file. 
The case of Rogers; cited, was. expressly overruled in. New Orleans 
- Pacific Railway company (14 L.D., 321), and the decision in McKernan ~ 
v. Baily (17 L.D., 494) sustains the position that these lands become 
‘part of the public domain upon the Loa of the. act of March 2, | 
: 1889, and.open to settlement from that day. | — | 
This ¢ case, therefore, will be considered | upon the, gg tee for 
. entry of Ford, upon March. 6, 1889; that of Miss O’Connor upon. May 
> 1, 1889, and her. prior ‘settlement claimed from March 7, 1889; and that 
of Rdwards upon May 1, (1889, and his. pier settlement claimed from 
J anuary, 1888. | 
‘While Edwards: entered upon, mage ealaabie improvements, and, aS __ 
: the, local officers found. from the. testimony, showed conclusively that 
he intended ultimately to make that his home, yet, on March 2, 1889,. 
‘and, in fact, until March 9, he remained a legal resident of Houghton, 
in another township, voting there until March 9, 1889, and did not 
become both a legal and actual resident, on the land until March 13, 
1889. 

Miss O’Connor ‘bases her aan on her entry of May 1, 1889, with — 
settlement claimed as of March 1, 1889, but which really was not made | 
until after March 13, 1889, when awacds was on the land. 

Ford relies on his qonlioacon to enter of March 6, 1889. 
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Edwards’ retaining a residence for ee purposes and holding | 
office in another township, precludes him from claiming residence on 
the land for homestead purposes before March 13, 1889. George tT. | 
Burns (4 L. D., 62); Hart v. MeHugh (17 L.- D., 176), 
Tord’s application to enter was one day before the date Miss 0'Con- | 
‘nor claims any act of settlement. ~~ | 
Your. office decision is overruled, the applications of Miss O’Connor 


and James P. Edwards will be dismissed, and Jesse Ford will be _— 


allowed to make homestead entry Bpons ne on of on 6, 
‘1889, 
OKL AHOMA TOWNSITE—LOT CLAIMANTS. 
ELLIS v. SNEED. 


re certificate of right issued to a lot claimant by the municipal authorities of a town 
puts an adverse claimant on his defense’'as to priority of occupation, but is not — 
conclusive,. and, if shown to have beeu issued without due basis therefor loses 
' all value as evidence. 
‘Failure to improve a lot may be excused when due to the unwarranted jiterter ence 
‘of the municipal authorities of the town. 


Secretar, ye Smith to the Commissioner of the General Land Office, June 18, 
ECan fy =) ee oe «1894, ut “CNV, M.) 


This controversy arises out of the applications of Joshua A, Ellis 
and Constantine P. Sneed, filed before the board of townsite trustees, 

No.1, assigned to Guthrie, Oklahoma, on September.19, 1890, for lot 
No. 11, block No, 58, according to the authorized survey of that town. 

Ellis bases his claim upon a title derived, through numerous mesne. 

: conveyances, from William Canning and J. W. Drace, to whom the 
tmnayor and council of Guthrie had issued warranty certificates, while 

Sneed claims by virtue of priority of occupation and settlement. | 

The decree of the trustee board, rendered March 10, 1891, after 

| hearing evidence i in. behalf of both eer is in the followin g words: 


Because of the evidence of occupancy—of a prima facie character—afforded by the 
_ possession and ownership of said. warranty certificates and because of his actual 
_ ‘occupancy of the said premises, through or by others, as his tenants, it is adjudged 
that a deed should be executed and delivered to the said Joshua A. Ellis for lot 11, | 
in block 58. . 7 
From the decision ‘of your. oHiées reversing this decree and. gadis 
‘the lot to Sneed, the case has been brought here on appeal by Ellis. 
The careful and conscientious manner in which the testimony is set | 
out in the decision appealed from renders it unnecessary for me to do 
‘more ‘than to refer briefly to certain facts and circumstances that, in 
‘my opinion, control the case. 
The act of Congress of May 14,. 1890, entitled “ An act to orale for 
townsite entries of lands in what is. iow as ‘Oklahoma,’ and for other 
purposes,” 26 Statutes, p. 109, in its second section, provides— 


That i in the execution of such trust, and for the purpose of the conveyance of title 
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by said trustees, any certificate or other paper evidence of claim duly: issued by the : 


authority recognized for such purpose by the people residing upon any townsite the .~ 


subject of entry hereunder, shall be taken as evidence of the occupancy by the holder... 
thereof of the lot or lots therein described, except that where there is an adverse. 
- claim to said property such certificate shall only be pr ima pacts evidence of the claim ns . 


2. OF occupancy of the holder. 


This act fixes with reasonable. definiteness the effect to be eiven to 
the certificates. issued by the municipal authorities of a town. They 
import full proof in the absence of an adverse claim, and where there | 
is a contest they serve.to put the adverse claimant upon his defense. | 
Having reached this stage, however, it is clear that any controversy 
arising out of conflicting applications for deeds, must be decided. accord- 
ing as the testimony may preponderate the one way or the other. 

_ The warranty certificates which form the basis of Ellis’s claim were 
-issued upon the faith of “Verdicts of the Board of Arbitration,” a sort. 
of extrajudicial court ee by the People of cue and ae 
were in the following form 

To the Mayor of Guthrie, Indian Territor Ve - 

The board of arbitration having heard the evidence of all. siaittante: appearing .: 
_. before us to lot No. 11, in block No. 58 of the recorded plat.of the city of Guthrie, 

Indian Territory, ads J. A. Drace be awarded the east half of lot 11, block 58, to : 

“be the legal holder, and that said claimant as the occupant in good faith, has 

improved said lot in a substantial manner, and we recommend that a warranty ¢ cor- _ 
tificate be issued accordingly. BR, 


A similar verdict was rendered i iD fb of William Canning, iad 
ing him the west half of the same lot. Now, the testimony shows with ; 
the utmost conclusiveness that neither Drace nor Canning ever appeared _ 
‘before the board of arbitration as applicants for the lot, that neither — 
_of them were occupants of the lot in good faith, or otherwise, and 
neither had improved it in a substantial, or any other manner, at the — 


date of the board’s verdicts, on May 16, 1889. Drace, one of the ben- | 


-eficiaries of the board’s gratuitous liberality, was @ witness at the — 
hearing, but made no effort to supply a theory in explanation: of the 
board’s extraordinary judgment. He frankly admitted, however, that 
| neither he nor Canning asserted any claim to the lot. : 
These facts serve to strip the warranty certificates of all value AS 7 
| evidence, and upon the question of priority of occupation, I find: that 
the testimony is overwhelmingly in favor of the claim of Sneed. I 
think, too, that he was deterred from improving the lot, as we must 
assume he would otherwise have done, by the unwarranted interference 
of the marshals and police of the city of Guthrie. ‘It appears that the : 
authorities of that city considered the verdicts of the board of arbi- 
tration conclusive of the rights of the parties, and proceeding upon 
that theory dispossessed all persons claiming aalversely to those in favor 
- of whom the board had rendered verdicts 
_ The decision of. your office is Elerenite ands 
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RAILROAD GRANT—INDIAN OCCUPANCY—ACT OF JUNE 2 22, 1874. 


Nostneay PAorFIC R. BR. Co. v) OnD CHARLEY ET AL. - 


- he unauthorized possession and occupancy of land by non-tribal Indians at the date 
of the withdrawal on general route will not serve to except the land covered 
_ thereby from the operation of the grant; nor will the fact that the homestead 
_ privilege was subsequently conferred upou such Indians protect them as against 
the grant. : 

The -waiver of the company’ s claim in such case will relieve the entries of the Indian: 
occupants from conflict with the grant, and entitle the company to select lieu 
lands under the act of June 22, 1874. | 


Someta Snrith to ihe Commissioner of the General Land Office, June 18, 
mean _ a 1894. e (FW. 0.) 


- With your office jetters of April 5, 13, 15, and 22,1887, were forwarded 
the records in the following cases, Seubracine nae. covered by Indian 
homesteads, on appeal by the Northern Pacific Railroad Company, 
from your office decisions holding said lands to be excepted from its 
. grant, Viz: 


Sec. 17, T.13.N.,R.37E., | 


Young Charley e 3246 “ “ 1013 E, 4 SE. 
Toch-i-toch-ite 3253 « “ 1011-N. 4NE. 
William, © Hd.3243 “ “ 999 E. J NE. 


éé en ¢ or 2 ee 24 Ci ee océ 


Old Charley, Ha. o244, F. C: 1000, W.tSWw.t, 
Kamiakin, «6 BOAQ 6h ee 1004, E. LNW.2 Tat ee tT 
Palouse Jack, ‘* 3245 “ “61001 W.4SE.,.2 & © «6 (Ge ce ee fe 
Fisher, © 3951 * * 1010 BE. NE. b “6 6 46 te ce ee ce 
Young Bones ‘ 3247 -** 1002 BE. 4SW.4 6 6 6 Oe ee eee ee 
Lean, : ‘© 3250 © © 1005 W,4 NE. £ OF bE ce be ee ee 

1 

1. 

4 

1 

4 


NE. + SE. + and Lot 7, Sec. 19, T.13 N., — 
R. 87 E. 


‘These lands are all within the limits of the withdrawal upon the 
filing of the map of general route of the main line of said road, viz: 
_ August 13,1870, and are within the primary or granted limits upon the 
definite location of the road opposite these a the map showing 
which was filed October 4, 1880. 

It appears that these Indian had settled upon these lands long 
prior to the withdrawal ‘of 1870, and are living apart from the tribe to 
which they formerly belonged. Soe oy Gl 

If their settlements and occupation were authorized by law, then 
there would be no question but their claims served to defeat the grant, 
but I fail to find any legislation ‘authorizing settlement or conferring 
the right of entry under the public land laws, upon Indians having 
severed their tribal relations,, until the Dalraee of the act of March 3, 
1875 (18 Stat., 420). | 
These Indiatis were members of the Palouse tribe, which was one of 
the bands with which the treaty of June 9, 1855 (12 Stat., 951), was. 
made, the whole being treated with under name as the “ Vaca. u 

This treaty was ratified in 1859, and by its terms a permanent reser- 


e 
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vation. was set ioarks and one year was allowed. the In dians: (3: remove. 


- thereto. | 


It is latin then that their continued ocenpation of the lands i in ques. 


- tion was without the protection of law after 1860. 


- They claim to have settled upon the particular pacts for hick they 7 


| have made homestead entries in 1864 or 1865, which settlements. a | 
have continued. : 


Wider the are ucescnpnion ES novor sie 2, 1864 13 Stat., 365), a 


| legislative withdrawal attached upon the filing and go tance. of the 7 


“a map of general route, viz: August 13, 1870, the’ object of which was 


to preserve the land unincumbered aut! this completion and. accept- _ 
ance of the road.” 139 UL S., 18; St. Paul and Pacific v. Northern. 
. Pacitie. 7 5 


While it is true that these Tadiane were in possession of these ands 


“at the date of the filing and acceptance of the map of. general roitte, | 
yet such occupation was unauthorized and the fact that the homestead. 


% privilege was subsequently conterred upon Indians, native born, who 


~ had -severed their tribal relations, will not protect them.in their: occu- 


pation of the lands in quéstion, as against the grant for said company. 
I find, however, among the papers forwarded, a letter from W. K- | 


- _ Mendenhall, resident attorney for the company, addressed to your : 


office, in which he states: “Tam authorized by the. company to. say. 
that upon decision of your office in its favor and a request from you _— 
for relinquishment of the lands under the act of 22nd Tune, 1874, it 


will make such relinquishment.” 
- As no patent has issued to the company for these lands, its seule 


waiver of claim is sufficient, and I have to direct that these entries be. | 
 . examined for patent and the company advised of its right of selection 
In lieu of these Jands as Bia: for in said act of June 22, ie i. 


Stat. ae | | 2, 
aa I 


i 
> 


We RESERVOIR LANDS-SETTLEMENT. | 


Kyvyes v. McoGInueEy. 


. ; One who knowingly enters and occupies the lands opened to settlement by the act of 


June-20, 1890, prior to the time fixed therefor, is disqualifi ed thereby. as a claim- 
ant for lands under-said statute, though outside. of the pou when. said | 
lands were open to settlement. | 


| Secretary Smith to the Contmissioner of he Ges au Lana Offtee, oe 
(J. = 18, 1894. oe (EL MLR). 


This case involves lots 1, 2, and 3, ‘of Nec. ble be 38 N,, R. 6 E., Wau: 
sail land district, Wisconsin. 
The record shows that Patrick McGinley made Homestead ent of | 


the above described tract, December 20, es cee with the Sw. 7. 


of the SE. 4 _ of the same saction. 
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- Charles B. Kyes claimed the land in issue by reason of prior settle» 
, tment. | 

| * December 26,1891, the local sic canara their. aan wherein: 

they held for canecllntion that portion of the entry of Patrick McGin- - 

ley conflicting with the settlement of Charles KE. ey SSy. and set out as: 

Jots.1, 2, and 3 of See. 1. | 

eon appeal, your office fecsion of J uly 15,1892 cuaseained: the 
finding of the local officers, and further. appeal was taken to this. 
Department, where it is to be now finally adjudicated. © | | 

“The evidence shows that Patrick McGinley made homestead entry’ 
_ forthe land described, at the land office, on Saturday, December 20, ' 

- 1890, shortly after nine A. M., and on the 29th or 30th of December, 
he commeneed to work upon. the land and built au house. - His residence 
has been continuous ever since: 

. The contestant, Charles. EK. Kyes, made settlement upon the. land’ 
immediately after twelve o’clock on the morning of December 20, 1890,. 
and-he, also, has made valuable improvements upon the land and. 
erected a house. His residence, like that of the entryman, has«been’ 
continuous. se toas from his recital of how hearrived at the land, 

that he | 
came from Hazelhur st on the 19th of December and weoub across Hazelhurst Lake; 
_ then went up on the section'line between section 1 and2 in T. 38, R. 6 E., and then; 
farther up the section line between 35 and 86-in T..39, R..6, about eighty rods: then’. 
IT retraced my steps to where a trail erosses that sSotiot line between: section 1 and. 
2,in T. 38, R. 6, and I followed that. trail to lot .4, section 1, and went on, Lake’ 
Tomahavk, and then I wenton Sec. 6-38~7 , aud near the range line where I camped, 
pili going up thesection line between sections 1 and 2 2, KR. 6 Hs and going 
up eighty rods further on the section line between. 36.and 35 in T. 39° 
N,, R. 6 E., and in retracing his steps to the trail and crossin g lot 4 ij in, 
Sec. 1, Kyes. was upon Wausau reserve lands, and the contention is 
_ that this entry disqualified him as a homesteader upon these lands. 
The reservoir lands were opened for settlement by the act of Congress 


of June 20, 1890 (26 Stat., 169), Sectiou-3 thereof being as follows:. 


That no rights of any kind-shall attach ‘by reason of settlement or squatting wpon 
any of the lands hereinbefore described, before the day on which such‘ lands shail 
_. be subject to homestead entry at the several land offices, and until said lands are 
opened for settlement, no person shall enter upon and ocenpy the same, and any per- 
son violating this provision shall never be permitted to enter any of said lands or - 
acquire any title thereto. ‘This act shall take effect six months after its approval 


- by, the President. of the United States. 


. The acts of Congress which opened:the-. Oklahoma: ae to aethiongak: 
were those of March 1, and 2, 1889, together with the proclamation of. 
the President of March 23, 1839. The act of March 1, 1889 Oe Stat., 
757-159), contains iu the decond section the following: = 

That the lands acquired b y the United States under said agreement shall be. a part 

of the public domain, but they shall only be disposed of in accordance with the 


laws regulating homestead entries, and-to the persons qualified to’ make ‘such 
homestead entries, ‘not. exceeding one hundred. and sixty. acres to one. qualified: 
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"> SIMTANE,,: Ana’ the provisions of section: iegenty thie, bedared: ‘and one. ; of. the _ 


Revised Statutes of the United States shall not apply to any. lands acquired under. ope 
said agreement. - “Any. person who may enter npon any part of said lands in said — 

- agreement mentioned prior to the time that the same are cpened to settlement by 
act of Congress, shall not be permitted to occupy or to make entry 0: of such lands OF oa 


lay any claim thereto. 


And the act of March 2, 1889 (25 Stat. 980), adds: 


— And pr ‘vided FSurther, That each entry shall be in square form as. nearly as practi-_ _ | 
cable, and no person be permitted to enter more than one quarter section thereof, . — 


but until said lands are opened for settlement by proclamation of the President, no — 


person shall be permitted to enter upon and occupy the same, and no person. viola- 


ting this provision shall ever pe permitted to enter any of said rane or po any _ ’ ; 
right thereto. . _ 


- The President ‘by his proclamation aforesaid, also tea: 


War ning is hereby again expressly given, that no person entering upon and oceu- . 


| pying said lands before said hour of twelve o’clock, noon, of the twenty- second day - 7 


of April, A.D. , eighteen hundred and eighty-nine, hereinbefore fixed, will ever be 
‘permitted to site any of said lauds or acquire any. right theréto 3-and that the- . 
officers of the United States will be required to saa enforce the per es us = 
the act of Congress to the above effect: : 
‘These several acts, together with the proclamation of the President, - 
| have been construed by the Supreme court in the light of the object. of a : 
Congress, and Justice Brewer, in delivering the opinion. of the court in | 
the case of Smith v. Townsend (148 U.S., 490), discussed at length the © 


intent and purpose of Congress, and the ils it proposed to cure by” this - 2 


legislation. 


Following the interpretation therein placed upon the statutes, this - 
Department in the case of Turner v. Cartwright (17 L. D., 414), held 


that, i who is within the Territory of Oklahoma at noon, on April ; 
22, 1889, s, by his presence in said eel, asaean tod: to enter — 


4 lands thereln.” 


And in Dereg v. McDonald (17 L. D. , 364), it was said: 


One who enters upon the reservoir lands restored to the public domain: by. ne of 
| June 20, 1890, prior to the time fixed therefor, and remains. thereon until said lands 
are subject to, settlement, is disqualified as a settler under said act. | 


_ And further, on page 366, it was said: 


The inhibition contained i in the third section of the ‘act opening sie re reserve 
lands to settlement, is as strict as that under which tile above case (that of Smith vw.» 
Townsend) was deter mined, aud the doctrine laid dow n is as binding upou the. case 
now at issue as one involving lands in Oklahoma, - | 


So far the disqualification applied only to those aoe were in the 
.Territory. at the hour or date. of opening, but. subsequently, in 1 Box v. 


> oe Dammon ¢¢ al. (18 L, D., 133), it was held, inter alia: 


- One who purposely enters upon-the resery ed -lauds-restored to the. eae ee . 
by act of June 20, 1890, prior to the time fixed therefor, and goes upon the tract sub-_. 
sequently seleeted, is thereby disqualified from making homestead entry of said 
 tdauds though outside of the boundaries when said lands were opened to settlement. 

The case now under consideration is similar to the one just quoted, : 


Beeerk that Kyes did not-go upon the tract he subsequently selected, 
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: “but he: was in the immediate vicinity of the land involved, and there is: 
“no differ ence of principle between this case and that of Box v. _Dammon, | 


supra. .He had entered and occupied, knowingly, the reserve lands, 


- and in doing So, pecans. disqualified: under the circumstances of 


_. this case. 


ae, eh follows, ther efore, that your office decision. of J uly Ls, 1802, 9 was, in, | 
: error, and the : same is her eby reversed. : | | 


| _ . PRE- EMPTION ENTRY—REINSTATEMENT. 
Jo OSEPI CRAWFORD. 


a A pre- siotion entry err roneously allowed ‘of land withdrawn for ine saneat of a. 
| ‘private. grant, and thereafter: canceled for conflict with said crant, can not | 
now be re- instated, though the land covered thereby is not included: within 

the limits of the: grant as Analy adj udicated. . 


‘Seoretary ‘Yy Smith to the Commissioner of. the Gener aul Land Office, ue . 
(J. Loy (48, 1898. (WM) 


On May 9, 1831, Joseph Crawford made pre- ,-emption cash entry, 
under the sit of May 29, 1830, of the NW. 4 of section 26, towuship 9, 
range 2 east, within the inated district of New Orleans, Louisiana, and 
certificate was issued therefor on that date. | 

On September 18, 1844, the entry was canceled for supposed conflict; 
with the Houmas grant. . 

In the case of Slidell et al. v. Grandjean, and other cases: consolidated - 
therewith, decided by the supreme court of the United States in 1884,. 
and reported in 111 U.S., pp. 419-440, it -was held that the Houmas - 
grant extended to only eighty arpents in depth. from the Mississippi 
_ river, and the land involved in the entry under consideration lies outside 
the, juinits of the grant as finally determined by that decision. 

“On December 22, 1891, Louis Geismar, through his attorney at law 
and in fact, J. L. Bradford, presented an application or ‘petition to your’ 
office, alleging himself to be the owner, by mesne conveyances, of the 
Jand in question, and asking for the re-in statement of SE aIOr d’s origh- 
nal entry, and the issuance of patent. | 
This action was taken in view of the ge apeued removal of. all 
_ obstructions to the entry by the decision of the supreme court, supra, 
and in further view of the restor ation of the lands to the public’ 


domain by the act of March 2, 1889, entitled “An act to restore to the’ _ 


public domain and to regulate the sale and disposition of certain lands. | 
east of the Mississippi river in the State of Louisiana.” es i 
Geismar now prosecutes.an appeal from the devision of your  offiéa a 
denying his application for the re-instatement of the entry “for the © 
__ reason that the act of March 2, 1889, prescribes that these larzids, thus - 
restored to disposition, shall be disposed of only under the homestead — 
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7 act, and uae ie: applicant for its benefit must.be an- actual settler for. 
_ purposes of. cultivation.” | | | ee 


Inthe opinion of the supreme court in the case of Slidell 2 v. Grand- 


jean, supra, an exhaustive history of the Houmas grant is given, from. _ 


the date of its creation by the governor of the then Spanish province. 
of Louisiana to the date of the decision itself, and we may confidently | 


a look: to that opinion for all. the facts necessary to be noticed here. 


From that source it is ascertained that on January 14, 1829, ‘the sur- 
veyor-general of Louisiana addressed a communication to the Com- 
missioner of the General Land Office, together with a plat of the — 
Houmas ¢ grant, showing its locality and the extent of the land claimed, | 
| suggesting its interference with other grants of the Spanish govern- | 
- ment, and asked for instructions to guide him ‘in making the survey 

upon which, with his surveying force, he was then engaged. | 


| | To this communication, (says the supreme court, the Commissioner of the General _ 
| Land Office replied, under date of February 17th, 1829, expressing the opinion that 
-the grant made by Galvez in 1777 was so vague in its terms, both as to boundary 


and quantity, that it would be indispensably necessary for courts. of justice to inter-, 


- fere for the purpose of defining and designating both; that the claim set. up to all, 
the vacant land which might be embraced Hoiwaenl the northern and southern . 
boundavies of the original g evant, if it were extended in the course called for, led to — 
such absurdities, that he thought it impossible that the courts could sanction-it;. 
that. the. object for which the grant was asked.and obtained would, therefore, be the } 
leading consideration on which the courts would probably decide the question; and, ° 
in so deciding, they might possibly confine the grant either to the limits of ‘the ae 
vey actually made by Andry, orto eighty arpents, the usual extent granted. when. 
the front grant was deficient in timber, or to the distance of one league aud a half,- 
as requested in. the petition; and, that, if this last. limitation was adopted, full 
scope would be given to the court o exercise its. discretion; and, if the grant could. : 
be adjudged to exceed these limits, it must exteud to thé utmost boundary of | 
Louisiana. He, therefore, decided that a league and a half should not be open to: 
entry, and gave instructions accordingly. Lands beyond that depth were, there-. 
fore, treated as public ee) and numerous entries of them were made aut the: ie 


trict land office. 


- It will- be ppaseved Eun the directly ae only wads eee ine - 
depth of a league and a -half from the river were thereafter, until the. 
courts should decide the question, to be treated as public lands, and. 

those within, that depth were, pending such decision, reserved from entry. 

- From an examination of the surveys, plats, and field notes thereof,- 
filed October 31, 1830, it is found that the NW. 4 of section 26, town- 
ship 9S., range "9 E., Ties within the reserved area, and it stcordinely? 
SB follows that the anry by Joseph Crawford of that tract on May 9,.1831,. . 

was improperly allowed, a having: been canceled in September, 1844,. 
-¢an not now be -re-instated. » oe . | 
| aoe gs of on office is, therefore, affirmed. 2 eas | 
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a SWAMP LANDS—RES J UDICATA—TRANSFEREE. 
LABRIE ET AL, v. CONGER, 


| The failure of the State to appeal from an adverse decision of the General Land, 
_ Office, as to the character of a tract of land claimed under the swamp grant, is. 
conclusive as to the rights of the State and parties claiming eperewnder vo 
' had not disclosed their interest. 3 so , 


‘Seoretary Smith to the Commissioner of the Gener al Land Orie. Fun 18, | 
ene) = io a » £094. -2*, - “(0. W. PB.) 


I have consider ed the case: arising ‘upon the appeal. of eaores ©. Cons. 


| ger, in the case of Kate Labrie and others against George ©.. Conger,’ 
from your office decision dated January 26, 1893, holding for cancella- 
tion his homestead entry of the N. 4 of the NE. 1 of Sec, 10, Be 23'8.; 
R. 13 W., Roseburg land district, Oregon. | 

It appears that the land in controversy was seieeted by the ee of 
Oregon, as swamp land under the swamp land eran and a to: 
your office as such, January 14, 1873. : 

' October 13, 1888, this land -was’ determined to be i land: and aot 
aabieat to the claim of the State under its grant, by a joint commission 
of special agents, appointed on the:part of. the United States and the 
State of Oregon, respectively.. Upon this report the Commissioner of 
the General Land Office, October 31, 1889, held for rejection tlie claim: 
of the State, subject to appeal. No appeal having been filed, the claim 
_ was finally rejected March 15, 1890. | 
' Afterwards, on August 17, 1891, the plaintiffs herein, as the heits of 
one Thomas Beale, filed certain affidavits claiming that ‘said land was. 
purchased by the said Thomas Beale from the a of eee and 
applying for a hearing. 

On. September 25, 1891, your office order mr a heatine Perore the: 
local officers. “Peatimony: was taken, and the register rendered a deci- 
sion in favor of the plaintiffs, and recommended the cancellation of the 
homestead entry of the defendant. The receiver declined to express — 
an opinion, on the ground that he had appear ed as one of the attor- 
neys in a case in the circuit court of Coos county, Oregon, wherein 
the land in controversy was involved. On appeal, your office affirmed 


the decision of the register. The case is now before the se a | 


on the appeal from the judgment of your office. . | 

There are nine specifications of error, but.in the view which I ine - 
of the case, it is only pean to recite une first. es second: errors 
assigned. | 

1. In holding that the Aecsions of October 31, 1889, ana March: 15; 
1890, rejecting the claim of the State of Oregon 66 this. land, were, or. 
could be, properly vacated, after the same na asda apa, Oy want | 
_of appeal. 


: 2. In not holding that, the claim of the State having beet selected ee 


ina decision which became: final-on' March 15, 1890, and Conger having 
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ve settled on gail land and applied to enter the same.on the ae ength of 
oo. said decision, it was error to have reinstated the claim ‘of the State, 
- and ordered a heari ing upon the imperfect showing made by the swamp ie ae 


claimants herein. | 
a am of opinion ‘that these objections to the ead ptiet of your office - 


veo are conclusive. The State of Oregon having been afforded an oppor-— 


tunity to appeal from the decision of the former Commissioner of the 


oe General Land Office, rejecting its claim to the land in controversy, the — 7 


7 decision became final, and the State could not thereafter be heard to. | 


allege that the land in controversy was not of the character of land 


| a determined by the judgment of the then Commissioner—still less can » 
the transferee of the State, unless such transferee has made known his | 
.-. interest in the land before the decision has become final. | 
«In. ex-parte State of Oregon (3 L. D., 334, Ib., 440, 5 Id. 31), where a 
othe Commissioner of the General Land. Office rejected the claim of the 
toe _ State of Oregon to such lands as were reported not swamp and over- | 


flowed, the decision of the Commissioner was affirmed by the Secretary | 
of the Interior, holding that the State having ‘acted under a modified. 


plan, it was competent. for the Commissioner to adjudicate the char- 


acter of the land upon the report of the agent, made in pursuance % 3 


thereof, and that the State was estopped from re- -opening the case, and. — 


23 submitting testimony touching the character of the land, as provided. ? 
for. by: the original agreement. To this decision, the State filed amotion _ 


for review, which was refused and the former jesicion affirmed. After-— 
wards a. second. motion for reconsideration of said decision was filed by 
the State, and it was held that “the final decision of the head of a- 
. “department is binding on his pe and a reconsideration was : 


a ‘ refused. | ar, 
_ “Counsel for the plaintiffs have ps the decision of 1 the Heparin -. 3 
' i. 40 ex-parte Florida (14 L. D., 175), and rely upon the ruling therein as 


decisive of this objection, but that case is not in point, for the reason — 


that the claim of the State of Florida was rejected on the report of a — 

7 “special agent of the Land Office alone. Nor is the case of the State of 
a SW iccoaciny . Wolf (8 L. D., 555) in point. That case decided simply. 
a that the finding of a commission appointed by the State and the gov- 


ernment, that a tract of land is of the character granted, does not pre- 
_ elude the Department from reviewing such finding, or resorting to other _ 


a - evigences in-order to determine the true character of the land. 


‘Upon the second question—1lhis grant was made to the respective 
States, and ‘the Department does not, in adjudicating claims there: - 
- under, recognize the. transferees of those States. State of Illinois (10 
 L. D., 121). But in ex-parte L. B. Applegate (14 L. D., 511), it was held — 
that a transferee, under the swamp grant, who has. given notice to the 
_ Land Department of his interest, is entitled to receive notice of subse- 


ae quent proceedings affecting the validity of his title. But it can not bes 


a that heis enguled to greater consideration than other r transferees, and pe 
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it is ectablished by the djacisious of the Department. that a aint 6 a 


is‘ bound to know the status of the land at the date of his purchase, 


and a transferee who has not made known his interést, can not plead ae 


want of notice. Cyrus H. Hill (5 L. D., 276); Van Brunt v. Hammon (9 
iL. D., 561); Joh: J. Dean (10 L. D., , 446) 5 Charles C. Ferry (14 Li. D., : 
126). 

For these reasons, the judgment of your office is novomcd: and. ‘the 
petition of Kate Labrie and. others for apeetey is dlenied and dismissed. 


eee 


TIMBER CULTURE CONTEST—MOTION FOR REVIEW. 
“McKnan v, GORDON. 


No rights are acquired sae a contest filed after a departmental decision canceling — 
the record entry, though the time allowed for filing a motion: for the review of | 
said decision has not expired when the contest is filed. | 

An application. to enter, filed with such a contest, but age nies by the | 
required affidavit as to the qualifications of the applicant, or a tender of fees, 


is not sufficient to reserve the land as against the subsequent a of 


another. | . 
Secretary Gesu the te of ihe Sica Land Office, June 
na 5 7 18, 1894.00 (BW. oC.) 


-- [have considered the appeal by Anderson A. McKean from your _ 
office decision of October 23, 1892, sustaining the action of the local 


officers in dismissing. his contest against the timber culture entry of 
-one Fannie Tucker, covering the E.4 SW. and lots3 and 4, Sec. 31,-T. 


2, B. 47 W., Akron land district, Colorado, and rejecting his appli- | 
cation to fale homestead entry of said land, which application accom: | 
panied the contest. | 

On I February 7, 1885, Fannie. Tucker made fanbSE culture pore of | 
said land, against whee one Henr y Arnold initiated a contest June 25, 
— 1888, seals in departmental decision of March 30, 1892, which sus- 
tained the contest and ordered the cancellation of said. entry... ~~ 

April 15, 1891, acting under said decision, voor | office eas 
~Tucker’s entry and advised the local officers. 

During the pendency of said contest, to wit, or October 25, 1888, 
Lewis E. Gordon filed: a second contest, anc. after the cancellation of 
Tucker’s entry, Gordon filed Arnold’s waiver of preference right: of 
entry, and on May 10, 1893, he was permitted to make homestead entry 
No. 459, which is still of cocoa. | ; _ | 

McKean’s claimed right is based upon. an. affidavit of contest asaane | 
Tucker’s entry, which affidavit was filed on April 21, 1892 , aooomnpamied, . 
by an application to. enter the land under the homestead laws Se 

It will be seen that said contest was filed nearly two months after ‘the’ 
decision of this Department upon Arnold’s contest, ander: which Tuck- 


er’s entry was ordered. canceled, and. McKean admits. that he believed a 
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that the entr: y by Tucker would: be canceled: on -Atnol@’s contest, but, 
as it was well known that Arnold had exhausted his rights and that 
_. Gordon had. not filed.an application with his contest, he took this mee 


7 oe securing a prior right of entry in the land in question. 


/ He claims that, as. the time for filing a motion for review of said 
” departn ental decision had not expired, the contest was pr operly received. 
and that he should ‘be accord ed a preferred right under his application — 
which accompanied his affidavit of contest. . . 
~ It is well settled by the repeated. rulings of this Desa that the 
cancellation of an entry takes effect as of the date of the decision 
ordering the same, and that the formal entering of the order upon the 
records, is but a ministerial act which, when made, takes effect, by 
relation, as of the date of the Sad guiGnt: : 
_. Even had a motion for review been filed, which was not the case, it 
would not have operated to reserve: the land after the order of cancel- 


—- lation. Wilmarth ». Laybourne (13 L. D., 182). 


No rights could therefore have been acquired under McKean’s con- 
: ‘test, and the same was properly dismissed. a si 

With said contest, a formal. homestead application was filed, not | 
accompanied by the required. affidavit showing the qualifications of the - 
applicant, or a tender of fees. 

This is the report.of the local officers, and the affidavit inade by 
McKean is not sufficient to show to the SORELY: | 
Said affidavit is as follows—_ . . 

_ ‘That when-he filed the said contest before the local-office at ee Colo. he filed - 


the same in good faith and ‘for the purpose of securing said land fora home for him- . 
self and family and that said contest was accompanied by an application to enter 


 gaid tract of land with affidavits showing applicant to be a qualified entryman in all - 
_ Fespects, the said affidavit having been made out on one of the regular blanks pro-. 


vided by the rules and regulations of this department and‘ also by a non-mineral — 
affidavit. That said’ contest was filed by one of. his attorneys herein H. H. Barnes 
- as affiant is informed and believes and so states the fact to be. (sie) “awe 

- Said application was not sufficient: to reserve. the land, and was no 
vv to Gordon’s entry on May 10, 1892, — 7 
. It appears that no action was cakon by the local Peer on MeKean’s 
contest until J uly 7, 1892, when it was dismissed, and he was so advised 
by registered letter of. July 11, 1892, _ : 
_ While I can see no cause for ich delay, yet no orights. can be afforded 
sae els against Gordon for that.reason. 7 

_ From a careful view of the whole matter, { affirm your office decision, 
and Gordon's entry will remain intact meen the records. | 7 
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: PIRACTICE-COSTS—TESTIMONY. 
TAYLOR V. Foote 


- Local officers, before whom testimony i is being. taken, may summar ily iis ob ee 

irrelevant questioning; or, intheir discretion allow the examination to proteed 

‘at the sole cost of the party making the same. | 

Rule 5 5d of Practice requires each pi arty to pay the costs of taking the fectinoay of 
his own wittiesses, both i in the direet and cross- eX amination of such witnesses, 


Beoretare ay Smith to the Commissioner. of the. Gener al Tana Office, Tune 
(.0 Be) 18, 1894, re Oe) 


I have spasidered the aes of Fr ank ‘E. Taylor, ‘from your office . 
decisions of May 9, and September 28, 1892, in the case of Frank E. 
‘Taylor v. Glorvina EB. Foote reversing the desision. of the local officers, 
and awarding the land in controversy to Mrs. Foote, and ‘Qverruling 
‘Taylor’s motion for a rehearing of the case. | i 
- The land involved is the SW.4 ‘of Sec. 32, T. 23; XN. R. 20 &., w. M,, 
Waterville land district,. Washington. | 
_ The record shows the following case: ai sh 

On April 26, 1890, Taylor filed his pre: emption ics state- 
ment: No. 2449, for seid land, alleging settlement on April 23,1890. 
. On April 30, 1890, Lottie Riker filed her pre-emption declaratory — 
statement No. 244.6 for the same land, , alleging settlement on’ April 28, : 
1890. 7 es 
— On May 20, 1890, Glorvina E. Foote filed her pre smptinn: declaratory 3 
statement for the same tract, alleging settlement on April 14, 1890. 

On December 29,1890, Mrs. Foote offered final proof. ‘Taylor appeared, 
filed a written protest; cross-examined Mrs. Foote, and procured acon- — 
- ‘tinuance of the hearing of his protest until January 5, 1891; at which . 
time both parties being: present a their attorneys: and witnesses, = 
the hearing was had. | 
~ On January 20, 1891, the local officers <Gidenea their joint. decision 
recommending that Mrs. Foote’s final proof be rejected and that her 
declaratory. pe be canceled, and that Taylor’ s declaratory state- | 
ment remain intact. - 

Mrs. Foote appealed to your ‘office. — 

On May 9, 1892, your office reversed the decision of the local officers, 
awarded the land to Mrs. Foote, accepted her final proof, and directed 
-that the declaratory statements of Prank i. Taylor and Lottie Riker 
be held for cancellation.’ , 

On June 29, 1892, Taylor filed a motion for a eonegeing of the ¢ case. 
for errors apparent:on the face of the record, and also on the ground 
of mewly discovered. eran and filed Sundry affidavits in support | 
bos thereof.’ 

On September 28, 1892 2. your office. denied said motion and Taylor : 
hae appealed: to this Department. - 

One ground of error. peelenee by the ire is . that. he, the pro- | 
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- : testant, should have Bean ‘and was not,. allowed to. er oss. examine > Mrs i | 
- Foote and her witnesses ‘at. her expense. | 
On December 29, 1890, Taylor‘ cross- amined we Foote at will, Set 


| On. January 5, 1891, the local officers properly checked Taylor's cross- 


- examination of Mrs. Foote in accordance with rule of practice 41; and 


in the exercise of. their discretion. under. rule of practice 56, they : 


offered to allow said cross-examination to proceed. at the sole. Goat. of - 


‘Taylor, ou condition that. he deposit the further sum of ten. dollars to 


pay the costs ther eof. ‘The action. of “ local officers. in nas behalf i ig 


approved. | | 
But it appears Hit the Jocal smiters cofised to. snarmnit Taylor to 
~ cross-examine at will William Stedman and William H. Milliken, two wit- 


“nesses for Mrs. Foote , solely because Taylor failed or refused to deposit . 


‘money to cover ‘the costs of such cross- examination, | This action was. 


erroneous. Since May 29, 1390, rule of practice 53 has been construed 


by this Department to mean, that each party must. pay the costs of : 
taking the testimony of his own witnesses, both in the direct and the ~ 


cross-examination of such witnesses. (Milum v. Johnson, 10 L. D., 


: 624; Duclos v. Harksen, 11 L. D., 388, and Townsite of Orlando >, | 


| “ysell and Ransom, in Land Office Report 1891, page 180.) | 
_. Therefore, your office decision i is hereby coveriedl, and a rehearing of 
7 the whole case 18° allowed. Your office wa Be the ‘necessary direc- 
tions. NaS = ; . 7 | 
- OKLAHOMA. LANDS—FRAUDULENT ‘ENTRY. 
- WHITE ». MARVEL. aa 


re entry of Oklahoma land made through the assistance of Ponies an enters 3 the 
ek _ Territor y in violation of law and holds the land until such time as the clamany:: 
_ makes entry thereof; is illegal, and must be canceled, - a 


Secretary y Smith to the Commissioner of the Gener al yer Ofte, ae 7 
| . I, ‘) oe — «18, 1894, an ee ee (Ww. M. Wi) 


a have considered the case of Charles White a. William A. Marvel, | 


on the appeal of the former from your office decision of July 18, 1892, — 


dismissing the appellant’s contest against the homestead entry of said | 
“Marvel for the NW. 4 of Sec, 27, T. 13 N,, RK. Ws Oklahoma a land : 

district, Oklahoma. eo 
The record shows that on May 1 1, 1889, , Marvel made homestead entry | 


- for the tract. | - 
On July 29, 1889, White filed his. . affidavit of contest. against said 


| ey, charging (1) that Marvel was disqualified to make said entry, 
by reason of haying entered the Territory of Oklahoma prior to 12 


~ o’elock, noon, of April 22, 1889, and after March 2, 1889; and.(2) that _ 
he procured another person to: eee said Territory ‘pesween’ said dates is 


and occupy and hold said. tract tor his benefit, ‘to the exclusion or all 3 
other persons. fer ee 
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. A ‘hea’ was endo and had upon these charges, at which me % 
parties appeared and introduced their testimony. | tg 
On December 14, 1891, the register anc. receiver rendered their joint 
decision, in which: they fond that:. oo 

It appears undisputed, that the entryman was in the Okinhors count: y. about the 


| mens of March, 1889, and erossed this tract of land; it isnot shown that he was then 


in the ‘pursuit of any legitimate calling or business wet ee his presence in | 
the country.. 
. SItis further shown that a son of the defendant came into the sonttte ne the . 
_ day previous to the settlement of the country, and remained in it until noon of Agel i 


. 22,1889; that he went upon this tract before noon, and held the same until his father 


reached the same from the line after noou, when: the son permitted the father to take 
’ possession of the same, which he did and laid claini-to said tract, and began his set- 
tlement on said day, which settlement he has maintained by residence, improvement 
and cultivation. It is. denied by the father and son, that any understanding was 
‘previously had, ‘or agreement made, whereby the son was to hold said élaim for the 


father. N oivathetaninie these denials, from declarations made by the parties, and... 


the facts and circumstances connected with said transaction, we are clearly of the 
opinion. that the son entered upon said tract prior to the time eran tisd by law, and 
-held the same, with the knowledge of his father, and: that the father knowingly took | 
the. penefit of his said acts and ratified the agency alleged. 

. ,We therefore find that the contestant has established both the charges souainen: 
in his contest affidavit, and that the defendant is ‘disqualified under the law. from | 
acquiring title to said tract. 
In the decision appealed from, your office reversed the fciding & of Ese 
local officers on both the grounds charged. in the affidavit, and. dis- 

. missed the contest. igo oo 
‘The appeal substantially alleges that your office decision was err O- 
neous i in its findings of facts, ani conclusions of law. . | 
- Tn view of the conclusion [ have reached, from a careful examination | 

of the testimony aud, record in the case, it is not necessary to pass 
- directly on the first charge contained in the affidavit of contest, farther 

than to incidently refer to a few facts connected with it. 

As to the second charge, it appears that a son of the éntryman : 
went into the Territory on the night of April 21, 1889, and before 12 
oclock, noon, of the next. day, April 22, was on he, land; that he 
started from the place where his father was camped ; that he went into. 
the Territory ostensibly for the purpose of procuring land, ani then 
passed over or near to the land in controversy. | 

“When the entryman entered the Territory, he traveled along a way 
that had been blazed. out by some one, leading directly towards the land 
in controversy. He appears to have gone direetly to where his son was 
on the tract, and remained there that night, and continued to remain | 
on or about it until he made entry for.it. His son claimed the tract as _ 
against other claimants, until about the time Marvel.made his enuy for | 
the same, 

- Notwithstanding the fact that Marvel and his son testified there was 
‘no pre-arrangement or understanding between them that the son should 
enter the Territory in advance of the time fixed by law, and the procla- 

14469—Vor 1 1836 
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4 mation for opening it to settlement, and hold the land for his father, 
_. their declarations, testified to by witnesses at the trial, and their acts, 


/ relations and the circumstances, all tend strongly to ‘show that there 


was Such an agreement before the day of opening, and that the son. 
- entered the Territory pursuant thereto, and carried out such agreement, | 
It was held in Blanchard v. White et al. (13 L.D., 66): | 
That the disqualification imposed by -the statute, extends to an applicant. who 
remains outside of said Territory until noon of April-22, 1889, but seeks to evade the 


| prohibitory operation of the statute through the ceain aries of another whom ne has — 
heretofore employed to enter said Territory for such pur pose. 


And in Guthrie Townsite. y. Paine et al, on Tevlew, as. L, D., 362) | 


_. Secretary Noble held that: 


A settler ou Oklahoma. land cannot evade the prolibtiass effect of the statute, 
with respect to entering said Territory, through the assistance of one who enters 
the same prior to the time fixed therefor. | 

I think this principle is applicable to the case “ait bar, for I can see 
no reason why it should not be applied to an entryman as well as a — 
settler. In other words, if a settlement claim made through the assist- 
ance of one who enters the Territory prior to the time fixed by law, is 
invalid, I see no reason why an entry made through such assistance 
should not likewise be held invalid. | 

There can be no-question but what. the ere son entered the 
Territory.in violation of the statute and proclamation; went upon the 
tract involved, and held it against all other claimants until such time 
as the father was enabled to make entry of it; that the father, with full 
knowledge of said iwlegal acts of his son, ‘made the entry in duesiion as 
the result of, or flowing from sueh illegal acts. His entry having been. 
made through the assistance. anus rendered, is eee and must be can- 
eeled. | nS 
For the foregoing reasons, your » office. decision of say 18, 1892, is. 
reversed, and Marvel’s ae will be canceled, 


‘sIoUx HALF BREED SCRIP_SECTION 7; ACT OF MARCH 3s 1891. 


ELIZABETH LABATHE, | 


A _ purchaser of land covered by a Sioux half bread serip ‘location, made nian: a 
_ power of attorney.that is iu. effect | an assignment of the scrip, who invokes the 
confirmatory provisions of section 7, act of March 3, 1891, is charged with 
notice that said scrip is not assignable under the law, and is therefore not a 
bona fide purehaser within the terms of said section. , 


“Secretary Smith to the Commissioner of the General Land Office, JUNE 
(J. I. H.) : | 18,1894. = (GB GG) 


On November 24, 1856, Sioux half breed scrip No. 339, letter.“ A”, | 
issued to Elizabeth Labathe. On November 4, 1864, a duplicate of 
| said ay was mae, and on February 11; 1867, said duplicate Serip 
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was located at San “Francisco, California, by Wm.'S. onapmea attor- 
ney, for the SE. £ of the NE. 4 of Sec. 35, T. 17 N., ‘R. 17 W.,, and | 
patent issued for ine land usa 10, 1867. | 

On October 3, 1883, James Whalen, attorney in fact, filed. the origi- 
nal piece of said scrip, for a tract of forty acres of unsurveyed land, 
_- which filing, after the official survey of the land, was adjusted .to the 
NE. 4 of the NW. 4 of Sec. 15, T. 153 N., R. 67 W., Devil’s Lake land 
‘district, North Dakota, 

On N ovember 15, 1892, your sibs by letter of that iat. held that | 
the aforesaid location made with the original scrip, was of no efllect 
and void, and held the same for cancellation. 

Motion for review and. reconsideration of said office decision was 
filed by F. M. Heaton, attorney for one D. L. Wilbur, alleged purchaser . 


of the land in controversy, and relief asked, under the confirmatory _ 7 
a provisions of section seven of the act of Mar a 3, 1891. : 


This was denied by your office on February 24, 1893, By decision of 
that date, from which decision the said Wilbur has appealed to. the 
Department, and assigns as errors: 

1st. “It was error to hold that said location aid not come under the 
head of a pre-emption, and” | 

2d. “It was error to hold that said location was nee confirmed undes 
the act of March 3, 1891.” 

_» Seetion seven, of the act of March 3, 1891 (26 Stat, , 1095-1098), ae : 
‘vides enter alia that 
_-All'entries made under the pre-emption, pueeee desert land, or timber culture. 
_ laws, in which final proof and payment may have been made, and certificates issued, | 
and to which there are no adverse claims, originating prior to final entry, and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and 
-eighty-eight, and after final entry to. bona fide purchasers or incumbrancers, for a 
valuable consideration, shall, unless upon investigation by a government agent, 
fraud on the part of the purchaser has been found, be confirmed and patented, upon 
“presentation of satisfactory proof to the Land Department of such sale or incum- 
_ brance. 

In adjusting the rights of .a bona jide purchaser, for a valuable: con- 
sideration, under section seven, of the act of 1891, supra, fraud against 
the government on the part of the entryman can not be considered to 
such purchaser’s disadvantage, the statute in express terms restricting __ 
such inquiries to “fraud on the part of the purchaser. ” Furthermore, 
for the purposes of this inquiry, it may be conceded that the location 


of Sioux half breed scrip on land, after substantial improvements have 


been made thereon, as in this case, is an entry, “under the pre-emp- 
tio ..... laws,” that the land in controversy had been sold, “for a 
valuable consideration,” “ prior to the first day of March, eighteen -hun- 
dred and eighty-eight, and after final entry,” and that “satisfactory _ 
proof” has been presented “to the land department of such sale.” _ 
It follows that the case stands on the bona fides of the purchaser. 
The aforesaid duplicate scrip having been previously located on other - 
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land, for which patent has issued, the claim éf Labathe aaaane rie 
— government had been satistied, and the location of the original scrip 
was § a, fraud against. the government. But of such fraud, there is no | 
- evidence that, the purchaser was cognizant, and the rights guaranteed 
to him by the express letter of the act of 1891, supra, could not be 
‘adversely affected thereby. - But there is a feature of the record fatally 
defective to his claim, of which he can be charged with notice. __ | 
~ On August 6, 1880, Elizabeth Labelle executed to the aforesaid James 
. Whalen a power of attorney ‘to select and locate at. any land office in 
the United States” the lands to which the said Labathe was entitled, 
by reason of said scrip. : 

On the same date, Cyrille Labelle and Eliz een ‘Labelle. (formerly 
Elizabeth Labathe) executed to the said Whalen another power of 
attorney, “to enter into and upon, and take possession of any and -all 
pieces and parcels of land, or the timber and other materials thereon, 
in the Territory of Dakota,” which they then owned, or which they 
night thereafter “acquire or: ‘become seized of,” or in which they were 
‘at that time or might thereafter “be in any way interested, under and 
by virtue of location of. said scrip.” And said instrument further 
authorized said. attorney “to srant, paeeuy sell, demise, lease, on 
vey ad confirm said land.” 2 

Further power is given to “said attorney to apport & substitute, or 
substitutes, to perform any of the acts which our said attorney is, by. 

this instrument, authorized to perform, with the right to revoke such 

— appointment. at ‘pleasure, » And for and in consideration of the sum of 
$40, the receipt whereof is acknowledged, said attorney was irrevocably 
“vested with the powers thereinbefore granted, and the right to revoke 
. ‘any of the said powers renounced, and all :¢elaim: to any of the proceeds. 

‘of. any ‘sale, lease or contract, TONG to said land or eae or material i.” 

thereon,” released. - ye | 

This instrument is escentially a conveyance, aia was ‘sade. to 
operate as such, and at the same time evade the inhibition of i 
against the decienmont of Sioux half breed scrip. . 

. “A location of Sioux half breed scrip by one aphne in his ¢ own inter- 

est, and not for the half breed, is in violation of the statute under 
‘which the scrip issued.” sa Allen et al. %. Merrill et al. On review) 12 L. 

D., 188. | 

| The appellant pur ape the jana in Cr sy from ‘Whalen, evi- 
denced by indenture of date October 3, 1883. This conveyance is 
executed by eae as 3 attorney in fact as Elizabeth and ee 
. Labelle. : 

Final certificate of igentone sesubd on pebraiey 98, 1884, and on 

| March 24, following, the said Whalen, attorney, executed to the appel- 
~ lant another deed for the same land, presumably for the purpose of 
adjusting the premises of the deed to ne lines oF a ne as defined 
ay the public aa EvEyS: | . : 


“ 


“. _—_. 
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Tt appears further, that on J a 18, 1884, the said: Elizabeth. and 
| Cyrille Labelle, in. thei owl proper persons, Secu to the appellant 
a quitclaim deed to the land, the consider eo oo therein poms - 
fifty dollars, in hand paid. - 

These two last-named conveyances were but a reaffirmance and comn- | 
pletion of the former sale, and, it is apparent, were executed for the 
_ purpose of evidencing a sale «“ after final entry, 7 and the last one espe-" 
cially, in my judgment, was executed for the further " purpose of ome 
a fatal defect in the purchaser’s title. | . 

- While it. does not appear that there has been any. positive fend on. 
the part of the purchaser, he is chargeable with notice that the scrip 
located on the land purchased was not tran sfer able or assignable under 
the law, and did not, and could not, belong to the locator, and that, 
therefore his vendor had no right, ‘title or interest in the land conveyed. 
- There is abundant, evidence of bad faith on the part of ‘the pur-’' 

chaser, and his application for the confirmation of the entry is denied.’ | 

Hor ‘the reasons neh einbefore stated, the decision wappesled; from is 

atin med. ae 2 
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MARTIN v, BARLOW. 


A ool for review should defniveiy set forth the grounds on which a reconsidera. 
tion of the case is desired. | = 
In the absence of prej.dice shown, it is no Seocnd for a tbonae that at the time 
of the trial the statute governing the proceedings A a construction that 
is no longer followed. . a 


eeeeie yf. Smith to the jee of the Dewerdi Land: -Otiee, Tune 18, . 
(IIH) » , 6940 8». « (GMB) 


- - This case involves the S. 4 of the NE. 4 and Ss. 4of the NW. 4, Sec. 
32, T.14.N., R. 9 W., Vancouver land district, Washington. 
“The record shows that on August 10, 1889, John 8S. Barlow filed 1 his 
timber and stone application for the aie deseribed tract. On Sep- 
tember 25, 1889, Herman Martin filed a protest against the acceptance — 
of Barlow's pnoee aoe ine that the land. was not a ay valuable for . 
timber ther eon.” ; 
- December 10, 1889, hearing was had, aa on April 24, 1890, the reg- 
‘ister and receiver rendered a decision in-favor of Martin. | | 
On June 11, 1892, your office reversed the decision of the local 
OMCETs and on August 17, 1893, this Department affirmed that finding. | 
On September 22, 1893, a one for review was filed on behalf of 
Martin, and on September: 29, 1892, a motion for review and rehearing | 
was filed in the land office, als0 4 in his behalf. The case is now ag 
the Department upon the motion for rehearing and review. : 
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- ‘The motion for renedeine is based upon the affidavits of Mrs. ere 
- Rose, Wm. Axford, John W. James, Louis J fohnson, Arthur E. Skid-. 
nore, Patrick A. Reilly and Wallace A. Turney. Of these witnesses i 
it appears from the affidavit.of Martin that “affiant further states that. 
he used due diligence in procuring the attendance of every witness sup- 
posed to know anything about such facts; that he specially endeavored 
to procure the attendance of said James; said Rose and said Axford, 
and that he also tried to secure the attendance of the said Johnson 
urgently, and offered to pay their per mem and ee ab said hear- 
ing,” éte. 
From this it oui seem that the witnesses ‘onunierated were , known 
to the protestant at the date of the hearing, and should then have been 
produced, and the evidence that iti 1S DOW asserted will be given, is not 
in. the nature of newly discovered evidence as it was known to ‘him at. 
that time. The rules provide for continuances when material witnesses 
are absent, or for securing their testimony by depositions. | 
The testimony: of Mrs. Louisa Rose and of Arthur E. Skidmore i is — 


clearly incompetent on account of the fact that their affidavits show | | 
that the testimony which they would give would consist’ of statements — 


claimed to have been made to them by one John B. Rose, who i is dead. 
The testimony of Patrick A. Reilly is cumulative. is 

Phe affidavit of Turney is incompetent in a motion for review. He : 

_ sets forth that Crawford admitted to him that he made a mistake in — 
his testimony, but subsequently refused to sign a correction of it. No 
new trial will be granted in order that a witness may nneACn the testi- 

mony of a witness of the opposing party. . —_ 

It will thus be seen that a new trial can not be granted apon ‘thé. , 
showing thus made. The motion for review filed in the case is too vague — 

— and indefinite, inasmuch as it does not set forth the reasons for the 

~ alleged errors in the decision and makes no afnTmAtiye nowne of any . 


- errors therein. 


~ Counsel for Martin ¢ are 1n error when tie claim, on page 10 of their 
argument, that “We ask that the rule be applied that holdings of the 
local officers on the facts must be conclusive where the evidence is con- 
flicting.” This Department has never laid down such a rule, and the 
case cited by counsel does not sustain that position. The rule is that 
- the concurring decisions of your office and the local office will be 
regarded as conclusive where the evidence is conflicting. 

Subsequently an amendment to the application for rehearing was 
filed, on the ground that the hearing in the present cause was held on 
December 10, 1889, and that such hearing was “prior to the announce- 
ment of the decision of the supreme court of the United States in the 
case of the United States »v. Budd et al. (144. U. 8. , 154), which was — 
‘decided on March 28, 1892; that prior to the anaounesment of that 
decision proof as to ine cost of clearing. the land for purposes of agri- 
culture and as to the character and marketable value of the timber. 
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was held to be irrelevant under the rulings of the Department and was 
excluded from consideration, and that the evidence submitted by appli- 
‘cant at said hearing was subject to said rulings which was subse- 
quently necessarily and radically changed to harmonize with the con- — 
- struction of the law adopted by the supreme court in said. case of the — 
United States v. Budd e¢ al., and the applicant further states that be- 
foré the decision in the said Budd case that rulings of the Department 
were that land could not be entered under the timber and stone act, - 
unless it should be declared to be ‘tinfit for cultivation after the tim- 
ber is removed.’ . That this rule was well known to him and properly | 
guided litigants in such cases, and was in force and aes “at the 7 
time of the hearing of this cause.” | 
_ Ihave had some difficulty in reaching a ‘conclusion upon the ane | 
tion raised by this amendment to the motion. It would seem to rest 
upon better grounds were the applicant the timber claimant. The case 
of the supreme court cited is.a decision that is in favor of the timber _ 
claimant. If the motion should be granted it would follow that all | 
cases of a similar nature would come within the rule. It would be to | 
establish a precedent for the granting of new trials in all cases here- 
after where rule of construction of law should be changed. _ a 
The question at issue at the hearing was the character of the land 
and the value of its timber. That issne was: sufficiently raised under. 
the prior rulings of this Department. and the agricultural protestant — 


has not suffered by the change of the rule, however it might be in ref- 


erence to a timber claimant. 
_ For the reasons stated the decision of this Department of date ene ueY : 
1%, 1893, is adhered to, and the movions | are dismissed. 


SUCCESSFUL CONTESTANT--PREFERENCE RIGHT. 


SATTLEY ». STATHAM. 

A successful contéstant cannot be held to be in default in the matter of asserting 
his preferred right, where he goes to the local office within the statutory period — 
for the purpose of making entry, aud is there informed that his application ‘can- 
not be allowed on accounts of a pendin g contest. 


- Secretary Smith to the Commissioner of: the General Land Otice, Tune 
(J. 1. B.) : . | 18, 1894.0 _ (FW. 0.) 


é 


I have cousidered the appeal by Mary A, Statham, from your office | 
decision of January 21, 1893, holding for cancellation her desert decla- 
ration covering the E. 4 of BAG. 28, T.5 N., R. 9 W., Los Angeles land 
district, California, and awarding to Marshall A, Sattley Py prorenonee . 
right to make entry of said laud. 

On July 29, 1887, one David M. Sutherland made desert declaration 
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S 7 for this land, ‘against which one oJ ohn ©. ‘Hannah, filed ailidavit of « con- 
test January 18, 1890. es ; 
, Said application to. content was pene by. the iocéil. officer S, and, on. 


| appeal, said action was sustained by your office, a and the case Was further a 


prosecuted to this Department. e: 

_ During the pendency of these pease to wit, on uly 20, 1890, a 
three affidavits of contest were filed against the. desert declaration of — 
Sutherland, each allegi in s failyre to reclaim the land within the statutory — 
period. | ®t i: 
- These contests were filed by the <fllowine: persons, in the. onder. 


=a named: Marshall A. Sattley, Wm. Sharpless and John C. Hannah. 


Hannah afterwards, withdrew his second application, stating that he: 


| | proposed to stand upon his original. application. to contest. 


| ‘Nothing further appears to have transpired: in the. matter of said. | 
2 ‘contests until on Je net 21, 1891, Sutherland's relinquishment * was. 

filed. ee i oe Ha 
Hannah ther eupon dismissed Ais ee to. this Department. upon iis 3." 
| pending application to contest Sutherland’s entry, and on the same day 
Mary E. Statham made desert declar ation for the land. Asto whether 


notice of said. cancellation was given. the parties applying to. contest: | | 


the. entry by Sutherland, the record is silent, but on Februar y. 2,1891, — 
Sharpless: requested a hearty for the purpose of. showing himself | 


| — entitled to a Pre eterred. Tight of entr y in the land i in n question, by reason Pe 
of his contest. | 


On March 6, 1891, the local officers summoned Sattley, Shuroidss and 


Statham to appear on, April 14, 1891, in order that their a epeeiye or? 


Hele in the premises might be deter aol 7 
At the hearing, Sharpless failed to enter an appearanes and was | 
declared to be in default. : ea 
Upon the showing made the local offieciee were of. ne opinion ‘that 7 
Sattley was entitled to: al Pe right c of entry by reasou of his con- © 
test. 


va Statham appealed: aid your office letter oH of Apiil 13, 1892, re- - 
ae manded the case for the purpose. ol allowin g Sattley an opportunity to 


establish the charge made in this affidavit of contest. . 

At the hearing the local officers found that the default existed at the : 
| time of the filing of the affidavit of contest, and in this your office decis- — 
‘ion appealed from concurred, and the. entry by Statham was held for 

- cancellation. . | nat 

“The appeal to this Departavent urges error in your + offices secon 


for the reason that the presentation of Sutherland’s relinquishment was _ 


not the result of Sattley’s contest, and that whatever rights were. 
gained by said contest were lost. by his failure to assert his preference. 
right. of entry within thirty days from notice-of the cancellation. 7 
‘Tt is unnecessary to consider whether the. presen gation of Suther- — 

¥ land’s reling uishment was: the au of Sattley’s contest ov not, for the _ 
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- reason. that he has sipiained the ene ge made therein: aa: ene presen- at he 


tation of the relinguis hment could not ae ive him: oe his right to make 
‘such showin oe 7 3 
Neither does the fact that Hannah had preeinnely applied to contest 

- this entry, his application. having been rejected and he having appealed’. 
(which appeal: was afterwards withdr anew): in any wise atlect Sattley’s 
tights. | , 
It is plain then, that Sattley i is entitled to a orensaee right of entry 


by reason of his contest, and the only question for consideration iss ~ 


Has he forfeited such right oe, failure: #0 present his. epee as 
require: * 
- As before stated, the Secon is silent as to whether notice of the can- 7 
cellation of Sutherland's entry was given Sattley. _ | - 
He did not make formal application until April 13, 1891, but né 
swears. that within. thirty days from the cancellation oP Sutherland’s 
entry, he went to the local office for the purpose of making entry, and 
was informed that, as Sharpless’ had applied for a hearing, his. appli- 
cation could not be allowed until the hearing had been held. _ -_ 
Under the circumstances, I am of the opinion that Sattley is not in 
default, and therefore affirm your office decision and direct that, upon. 
| gomnpletion of entry by Sattley, Statham’s entry be canceled. 


OSAGE LAND—PUBLIC SALE—DEFERRED PAYMENTS. 
: BIGGER. v% Brown, 


Ata , public sale of Osage land the nolder of a tax ‘certificate i is entitled, within: the 
' business hours of the day of such sale, to make the deferred payments, and 
receive patent thereafter in his own name; and this right cannot be defeated by 
an unauthorized regulation of the local office: requiring tax sale ppuronasers 
to fur nish official proof of their right to purch Se, 


Secretary Smith to the Commissioner of the General iene Office, June, 
(J. 1. A.) 18, 1894. | (E. M. R,) - 


‘The record shows that Henry ©. Washburn made Osage entry for the 
SE. 4, See. 3, T. 27 8., BR. 18 W., Larned land district; ere bul | 
20, 1886, wid inade the first and denna pa yments therefor. . ~ 
7 ee leteer “G” of March 11, 1891, a list of Osage entries, feline 
that of Henry C. Washburn, was forwarded to the local piticogs by your 
office, with instructions to offer the lands therein mentioned at public 
sale under the act of May 28, 1E80) and the instructions of this Peary 
ment (14 L. D., 172). | 
The affidavit shows on behalf of L. A. Hinges that wpon the date set _ 

for the sale of these lands’ he was present by his representative, John: 
G, Steffee, and when the‘land was offered for sale on that day, he noti- 
fied the register that he was the owner of the tax certificate of the land- 
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anteted: by. Henry C. Washburn, and that his legal represent ave: then 
and there. offered. to. comply with the terms of the act and the instrue- | 
— tions of this Department, but was refused on the eround that he offered 
‘no official proof of the existence of the tax sale certificate, though he 
stated that he had been informed by wire that it had been eae 
to him and that he expected to receive it during the day. , 
One Morris, who was the representative of John D. Brown, Was pres- 
ent aud heard these statements, and insisted upon the land being sold; __ 
this was done and Morris purchased it for Brown, paying therefor $200, — 
Bigger further states that he is interested in the land tothe pecuniary 
extent of $100, and that his failure to get the land will result in a total 
loss to him of the sum just. mentioned, and that, as a matter of fact, 
later in the day, after the land had been sold by the local officers. his 
representative received the tax certificate by express and presented it . 
to the local officers with an offer of payment which was refused by them 
for the reason that the land had been sold. 
| The act of May 28, 1880 aad Stat., 148), pr ovides: in section four as 
follows: | a 
After the payment of the , first installment as haveinatisr a tomiaed for, ae lands 
shall be subject to taxation, according to the laws of the State of Kansas, as other 
lands are, or may be in said State: Pr ovided, That no sale of any such dunids for 
taxes shall operate to deprive the United States of said lands, or any part of the 
purchase price thereof, but if default be made in any installment of the purchase 
price, as aforesaid, such tax sale purchaser, or his or her legal representatives, may, 
upon the day fixed for the publicsale, and after such default has become final, under 
the foregoing provisions, pay so much of said purchase price as may remain unpaid, 
and shall thereupon be en titled to receive a patent for the same as though he had. 
made due settlement thereon: And pr ovided further, That nothing in this act shall 
be so construed as to deprive, or impair the right of the settler, of the right of 
redemption under the revenue laws of the State of Kansas. . 
Under this act, Secretary N oble issued instructions | on 1 February 
| 15, 1892 (14 L. De 172), in which he Says: = = | 
Before proceeding to offer each tract, you will endeavor to Maceriala by calling 
ont, if a tax sale purchaser of that tract, or his or her legal representative is pres- 


ent; ifso, you will allow such party or parties the privilege of paying the balance 
of purchase money which remains unpaid, and accumulated inter est, together with 


the pro rata share of the expenses of the sale, In all such cases last mentioned the ~ | 


land will not be sold, but you will issue a certificate to the party or parties entitled 
‘thereto in their own name just the same as if he were the origina! settler upon the © 
tract in question, endorsing across the face of such certificate in red ink a reference | 
to the fourth section of the act approved May 28, 1880, as your authority therefor. a. 
The register and receiver in their notices of publication of sale of 
these lands,. state that tax sale purchasers would be required to furnish 
official proof of their right to purchase under section four of the act 
above quoted, and this was the occasion of their refusal to allow Stettee, 
_ the representative of Bigger, to purchase the land, no such proof hav- 
Ing been at the time the land was offered for sale submitted. 
The act does not require such proof at the time of the sale. The 
instructions of Secretary Noble contain no such provision. - There | 
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> appears to have been no authority granting the register and receiver the 


right to require such a showing. ~ Secretary Noble says “you will 


endeavor to ascertain by calling out, if a tax sale purchaser of that 


tract or his or her legal representative is present.” This was the method 


_ prescribed by the instructions of the Secretary and this was the method , 2 | 


which should have been followed by the local officers. 

It.is not a necessary conclusion of this statement that any one wie 
claims to be a tax sale purchaser should be allowed the benefits of this 
section, but it does follow thaton the day of such sale, and at any time 
during the business hours of the day the tax purchaser had the right 
to redeem the land. This was the right given by the act, by paying. — 
the deferred payments, and he was then entitled to receive patent for | 
the land in his own name. 7 

For the reasons stated your office decision of December 5, 1392, 1s 


hereby reversed, and the sale to Brown is suspended, and the tax pur-. 


chaser, Bigger, is given thirty days after official notice of this decision. 
in which to make the deferred. payment, and failing to do so in that. 
' time, the sale to Brown will be allowed to remain intact, and if he does. 
so within the specified time, such sale will be canceled. 
FORFEITED RAILROAD LANDS—ACT OF-SEPTEMBER 29, 1890. 
JamEs C. DaLy (On Review). | 
The preferred right of purchase accorded by section 3, act of September 29, 1890, to- 
persons in possession of forfeited railroad lands under ‘‘license” from a railroad 
company, can not properly be asserted by one who has not applied to purchase: 


the land from the company, or who does not show any authority from the com- 
pany to take possession of the land. 


Secretary Smith to the Commissioner of the General Land ie June 
(1H). 18, 1894.0 + (J. L. MoO.) 


James ©, Daly has filed a motion for review of rere decision 
of November 3, 1893 (17 L. D., 498), denying his application to pur- 
‘chase, under én act of September 29, 1890 (26 Stat., 496), the NW. + 


of the NW. 4, the S. 4 of the NW. 4 cand the Sw. 1 of See, 35, 1.3 N., 


R.14 E., Vancouver land district, Washington. 

The a oplieition was rejected for the reason that ume applicant was 
not a resident upon the land applied for. | | 

The applicant contends that actual residence is not required by the 
statute cited. He names a considerable number of persons who have 
been permitted.to purchase lands i in the vicinity under said act, who 
had never resided upon them. 

But it is clear that the fact that certain parties, thr suet an improper 


interpretation or application of the law on the part of the local officers, 


have been allowed to purchase lands to which they were not entitled, 
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"constitutes. no reason why ‘this Department, when. its attention: is’ - 


i = ected to the fact, should countenance its violation. | 
. He transmits a copy of the blank application used at the local ofhee: te 


ie be filled out by applicants to pur chase. The blank states: “That IT 


settled on said tract of land, which I apply to purchase, on the —— » = 


day of —— 18—;” and cubis from a letter of your office, dated Feb- 

ruary 28, 1891, whith said: ¢ The blank form of application is sufficient 
for the class: of persons provided for in the third section who settled on 
the lands with the bona fide intention of purchasing from the Northern: 
Pacific Railroad Company, when it should secure title;” hence he 
argues that merely settlement is the necessary prerequisite to pur-’ 
chase. This contention is evidently based upon an in incorrect appre- 
hension of the meaning of the term “settlement.” There could be no: 


such thing as “settlement”. disassociated with “residence. ig Although 
“settlement” may precede “residence,” yet it must be with a view to . - 
A residence, The going’ upon or improvement of land, otherwise than’ — 


. with a view to residence “within a ‘reasonable - time thereafter a 7 


_ (McAvinney ». McNamara, 3 L: D., 553, and many other cases), may ' 


be “occupation,” but not “ settlement. ” That this interpretation of the 
term “settlement,” as used in section three of the act of September 29, - 


a. 1890, is correct, is shown by the amendatory act of June 25,1882, | 
(27 Stat, , 59), which provides that said section three “be aud the same 
is hereby amended so as,to extend the time within which persons actu- | 


ally residing upon lands forfeited by said act shall be perinitted to | 
purchase the same, ete. It was reasonably presumed that any person _ 
who had settled upon any tract prior to September 29, 1890 (that is, _ 
| occupied the same with a view to residence “within a ‘peanonable time 
thereafter”), would be found oly ees thereon oy June 25. 

1892, 7 | 

The applicant directs attention to the tae cuage of the third section — 
of said avt, permitting the purchase of forfeited lands not ouly by per-_ 
“gons who have “settled” thereon, but by persons in “ possession” of 
said lands ‘under deed, written contract with, or license from, the 
State or corporation to which such grant was made.” He contends 
that the word “written” applies to “contract,” but not to “licensé 2 
in other words, that the purchase may be ‘Ade by one who has pos- 
session under a merely verbal license from the railroad company. 

The Department. has held, in the case of. Eastman v. Wiseman (18 
L. D., 837—syllabus),. that the provisions of said section three ‘extend — 
to one who takes possession. of and. improves. lands. under the circular 
_ invitation. of the compauy, and in accordance with said. circular applies 
to purchase said lands of the company.” But Daly does not show, as 


was shown in the case cited, that he ever applied to purchase the land 


now in question, In that ae. the applicant received a postal card 
| informing him that his application had been received, stating (inter: 
alia) that. bona ears settlement, or ‘improvement, of such character as. 
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would be evidence of his intention to purchase, was necessary before 
any right by virtue of his.application could be obtained; and this pos-. 
tal card was held to. be, by implication, a license to fake possession of 
the land. But in.the case at. bar, the applicant does not produce any 
such. ‘correspondence; he fails to show any license, written, verbal, or 


by implication, to take possession of the land. 


_ In the absence of any showing of “settlement” or-of written « con- 

| tract, ” or of “license,” expressed. or implied, no reason appears for dis- 
fovping the decision heretofore rendered. Coe 

. The motion is overruled. 


RIGHT OF WAY—CANALS-—STATE CONTROL, | 
H. H. SINCLAIR ET AL. 


The are of right.of way priv ileges by the act of March 3, 1891, is restricted to 
_.. purposes of irrigation, hencean application for right of way can not be approved , 
. under. said act where the water is to be used in generating electricity. ere 
Right of way maps showing ane location ofa canal wholly on unsur eye landjwill 
, -not be approved.- : 

‘The provisions of said act deal only with the right of way over the public} landstto 
~ be used for the purposes of irrigation, leaving the ea peuon of Ete water to | 

the State. ? | 


Assistant Attorney General Hall to the ech etiing of the Interior, ‘Maréh | 
- Z aD, 1894. tna | . W. Cy 


od have the honor’ to acknowledge the receipt, through the referénes a 
of Hon, W. H. Sims, Acting Secretary, of February 28, 1894, of certain 
papers relative to the claims of H. H. Sinclair and C. G. Baldwin Cb ley 
‘for right of way through the San Bernardino, California, forest reser- 
vation, and the right to the use and appropriation of the water of Py 
certain stream running throu oh said reservation. os 
The reference asks for an opinion ‘as to whether the Depanunene has 
authority, under the act of March 3, 1891, to grant right of way through 
the San Bernardino, California, forest reservation, for the purpose 


desired by H. H. Sinclair and C.'G: Baldwin e al., also what right, if 


any, Baldwin, Burt e¢ al, acquired under the action taken ‘under 


the laws of the State of California with a-view to appropriating water . 7 


on unsurveyed government land’ eu Reee ta be within the said San 

Bernardino forest reservation.’ . 
Section 18 of the -act of Congress approved. March 3, 1801 26 ‘Stat., | 

1095). e*>7.us the right of way through government reservations for 


caitials ‘and reservoirs for irrigating purposes, provided that they shall | | 


~ not be so located as to interfere with the proper occupation thereof by 
. the government. The grant made by this act restricts the use of the 
land over which the right of way is granted, to purposes of irrigation. — 
‘The applications of Sinclair and Baldwin state that they desire the — 
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use of the water for the purpose of generating electricity to be used i in 
the lighting of certain cities; this is outside of the scope and. purpose , 
of the act of March 3, 1891 (supra), and, consequently, no approval of 
any claimed right of way under said act oul be granted. | : 

- It appears also that these lands are as yet unsurveyed and. that | 
= if within the scope and purpose of the act, the same can. not be 
approved so as to carry the right of way, aS ‘the maps contemplated to 
- be approved under said act are those showing the location of the 
ditches, canals or reservoirs: proposed, in connection with the public 
surveys, which must be indicated on the maps filed for the pee of 


— securing the approval of the Secr etary of the Interior. | 
With this view as to the rights of the parties under the act of March ms 
8, 1891, I need not. consider the second question as to what rights, if 


any, Baldwin: Burt .e¢ al., acquired by their action. taken under. the 
laws of the State of ‘California, with a view to appropriating water 
upon this’ reservation, further than to state that by the eighteenth 
section of said act of March 3, 1891, it is provided that “the privilege 
herein. granted shall not be construed to interfere with the control of 
water for irrigating and other purposes under the authority of the 
respective state or territories,” which would. seem to relegate the 
matter of appropriation and control of all natural sources of water | 
supply in the state of California to the authority of that state. The 
act of March 3, 1891, deals only with the right of way over the public 
- Jands' to be. used for the purposes. of irrigation, leaving the. disposition is 
of the water to the state. __ 

The papers are herewith returned with: the opinion that the claimed 
right of way for the purposes desired, can not be granted. onder the 
provisions of the act of oneness invoked oy the gee 

Approved, | 

Hoke SMITH, 
Seeretary. Ra 


“Manze v. ince e 


n ‘Departmental iaeaion of February 4, 1393, 16 £ Ds 95, reversedon 
- review by Seeretary Smith. March 28, 1894, , 


| *The action noted above rests. on a at eae of the facts i in the case, and 
does not involve a modification of the legal principles announced. in the former 
' decision, : 
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PRACT IUE—APPEAL—MOTION fon REVIEW—RAILROAD LANDS. 
MoOoRE ». PENTECOST, | 


Where a decision of. the General Land Office is adverse to both parties and one 
appeals, and the other moves for review, and both actions are regularly taken, 

_ the Commissiouer may properly consider the motion for review. —— 
If, in such case, the motion for review and the appeal are based on the same grounds 
of error, the granting of the motion suspends the operation of the appeal, and 
jurisdiction of the case is with the General Land Office which should pass on 


the other issues and determine therefrom which of the ee has the superior 


right, 
The case of Eastman v. Wiseiiay 18. L. D., 337, hivolvine the purchase of railroad 
lands under section 3B, act of September 29, 1890, cited and Penman. 


Secretary Smith to the Commissioner of the General Land Office, J ro 
(Oe Tea ge | 18, 1894. | | : rie Cee) 


On May 18, 1891, Charles N. Pentecost ade éaahi entry No. 4405, for 
the SW. 4 of Sec. 3, T. SN., R.36 E., Walla Walla, Washington, onde 
the 3d SActiol of the act of Sopp 29, 1890 (26 Stat. , 496). fees 
On June 13, 1891, Miles C. Moore applied to purchase the land, claim- 

ing the prior right to do so under a license from the Northern Pacific 
Railroad Company. His application was rejected, for the reason that 
the land was covered by Pentecost’s cash entry. | 

On September 23, 1891, Moore filed his -affidavit of contest seuinst 
the entry, alleging, ‘substantially, that he entered into possession of the 
- land, settled and improved the same, in the year 1882, under a license 
foi the Northern Pacific Railroad Company, and had maintained quiet 
and peacable possession thereof under’ said license; that the i improve- 
ments were of the value of $25; that Pentecost ‘had no right of pur- 
chase of said land, no deed, contract or license therefor, nor had he set- 


 tled, occupied or improved the’ pac al ei consent of this con- 


bastant: ? | 
Hearing was had, and the register and receiver decided (April 22, 
1892): 
1. That. Pentecost was a settler on 1 the land on Sai 29, 1890, 
and on May 19, 1891 (date of entry), under a license from the Northern 4 


. Pacific Bailtond Company. 


2, That he did not forfeit his right to purchase. 

3. That he never abandoned his intention to purchase. | | 

4, That on September 29 (1890), he was in exclusive possession of the. 
land, and that Moore had (at ce constructive notice of unas posses- 
sion. 

5. That Moore was not in possession of the land andes a license from | 


the company on September 29, 1890, or at any other time; and, finally, i 


That Pentecost’s ea should stand and Moore’s contest should be | 
dismissed. , 
On appeal, your office, - decision dated aN Se emies 10, 1892, reversed | 
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that aaion on: the grounds solely that the land: ane situated. none 

- of the line known as the Harrison line,” comes within the purview of | 
the 5th section of the act of 1890, supra, and not under the 3d section — 
thereof, and that as neither Pentecost nor Moore was at any time in 


possession. of the land, ‘ claiming. the same under written contract with ; - . 
= ‘said company,” or had acquired title thereto from the company, neither os 


“was qualified to make entry thereof wider said 5th section 1 of the for- 


a : feiture act of 1890, SUVA: 


On December 10, 1892 (just thirty days atter your aig. office decision), 


| Mesera: Copp and Linckett, of this city, as attorneys for Pentecost’ filed 


a motion for a review of your. said office decision, and on January 4, — 
| 1893, Moore, through his attorney, Mr. H.C. Monon, of this yaa filed. 
his appeal from said decision. - 
On January 24, 1893, your office considered the. aetion for review, | 
‘ aind revoked the. decision of November 10, 1892 seine ru sec: | 
tion 3 of the act of 1890, supra, es 


‘applies generally to all lands restored: by the forfeiture act, and provides for ne a 
purchase from the government within two years from the passage of the act of not. 


more than three hundred and twenty acres by any one person at the rate of one dollar — 
and twenty-five cents, (1) by persons in possession of such lands under deed, written 
contract with or license from the government’s grantee or its assigns, executed | 
‘prior to January 1, 1888, and (2) by persons who have settled on such lands with 
_ bona fide intent to secure title thereto by purchase from such grantee when earned - 
| ‘by comphance with the conditions or requiremen ts of.the granting acts of Corigress. 
“The decision. was thus in harmony with the contentions of both 
7 Moore i in his appeal and Pentecost in his motion for review. For.the 
purposes of this decision, it is unnecessary to disenss at length its cor- 
_-rectuess; the facts in relation to Pentecost’s license from the company — 
and settlement on the land: are substantially the same as those in the | 
recent case of Eastman v. Wiseman, decided. April 5, 1894, where it 
owas held ‘that. similar facts as applied to Wiseman gave t to him. a pref: | 
erence right to purchase the land under the general forfeiture-act. 
In revoking your said office decision of November 10, 1892, as to the 


question of law, above referred to, your office also fovoked the decision _ 


holding Pentecost’s entry for cancellation, and held that entry intact. 
Said decision of November 10, 1892, was, however, adhered to in-so far | 
- asit dismissed Moore’s content ag ainist Pentecost’s entry, and Moore has a | 
appealed to this Department, insisting-— 7 oe? S 
1. That your office erred in considering the motion for review after a an 
a appeal to the Secretary had been filed. - 7 
2, In revoking the decision of November 10, 1892, i in so. far as it held | 
- Pentecost’s entry for cancellation. , | 
3. In not deciding on the merits of the controversy a as between Per- | 
— tecost and Moore, and for that purpose appellant asks that the case be : 
_ returned to your office for a decision. 's 
When a decision of your office is necessarily adverse to both plain- 
- tiff and defendant, and one appeals and the others asks for review, and 
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both actions are een in time, and both j in accordance with ‘the rules % 
— of practice, it is not error for your office to consider and pass upon: the 
questions raised in the motion for review, practice rule 76 providing | 
that such motions “ will be allowed i in accordance with legal principles 
applicable to motions for new trials at law.” Gray v. Ward et al., 5 
L: D., 410. If, in such ease, the motion for review and the appeal are 
based upon the same grounds of error, the granting of the motion nec- — 
essarily suspends the operation of the appeal, and your office in such 
case has not lost its jurisdiction, but should pass in judgment upon the 

- other issues, and determine therefrom which of the two has the superior 
Fights, 7 
+ Jtis claimed, heweyer that. your. office did not pass upon are respec- 
tive rights of Pentecost aud.Moore. 7 : 

In the decision appealed. from itis said: ' 

Said decision of November 10, 1892, will stand, however, as against contestant 
_ Moore, and the case will be promptly iranainitted + the Department on his appeal, 

to which reference has been made herein. © 

While the reasons for this decision as relating to Moore : are not set 
out in extenso, yet it must be regarded as a decision on the merits of 
the controversy as between him and Pentecost; it 18: anee a decision 
from which an appeal would lie. | | | 

The appeal from that decision gives. no reasons why Moore, ud not 
Pentecost, has the better right to purchase the land, and I find no 
sufficient reasons for disturbing the decision abpesien from. Itis there- 
. fore. affirmed. . = S. <3 @ : 


- EVIDENCE—CONTEST—CHARGE OF FRAUD. 
DINGEE 2. DAMERON. | 


The testimony submitted at a , hearing cannot be considered as evi dents if f not signed 
by the witnesses, or accompanied by the officer’s jurat. 
It is no ground.of contest that the entryman, for 2 consid eration, agreed to contest 
- a prior entry of the land, and, if successful to waive the preferenbé right in 
_ favor of contestant, and thatsaid entryman thereafter refused to abide by said 
agreement, but, haying secured: the cancellation of the prior aa entered the 
land himself. | | : 


Secretary Smith to the Commissioner of the General Land Office, core 
Mela. Sy 4 18,1894, GC.) 


On November i 1887, one Bernard Lafler iad homestead entry 
for the W. $ of the SW. 4 , the SW. 4 a the Nw. bb Sec. 28, T. 8 aa 
64 W., Denver, Colorado. 

On August 24, 1888, Agnes Dameron filed her afiidavit of contest 
against the entry, alleging abandonment. 

Service was had by publication, and the hearing fixed for Desember | 
19, 1888, which was duly had, defendant making default. The register — 

| 14469—vor 18-——37 | 
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and. receiver ceeoominended that: the entry be canceled, mae it was 
finally canceled by your office letter (“H”) of May 18, 1890. Contest: 


ant. was notified May 24, 1890, and on the same day made homestead —_ 


eiuy for the land. | 
- Two days thereafter (May 26) Chesley ‘A, ‘Oinzed applied to aides 7 
entry of the land, and ‘his application was refused because of Miss 
Damerow’s prior entry. Prior to his application, and on March 23, 


1890, he made'an affidavit, sworn to before a notary public, alleging “ie 


that Miss Dameron instituted her contest. for speculative purposes, 
‘being in the interest of a “ third ” party, with whom she agreed : to 
bring the contest, and upon the cancellation of the entry waive her 
right to enter the land, so that the “third” party could make entry © 
thereof; that she eed a consideration for the agr eemcnt, and that | 
the noses of the contest were paid by said third party. | 
This contest affidavit bears no file marks‘of the local office. 
- On June 29,1891, Miss Dameron made application for a leave of 
absence for a period of one year, based upon her sworn avermet, duly — 
corroborated, that she had settled on the land prior to October: 16, 
1890, built a comfortable house, and lived continuously therein until es 
November 6, 1890, when it was destroyed by fire; that she was _ 
dependent upon fee own labor for support and means to improve her 
claim, and could get no work to. do in that. ‘vicinity. It appears that 
her application was granted. 

On April 22, 1892, Dingee filed an affidavit against Miss: Danientin’s ; 
entry, alleging abandonment, change of residence, failure to settle 
_. upon and cultivate the land. He also repeated his. averments, made | 

March 28, 1890 (above set out), adding that Miss Dameron made entry 

of the iand for the purpose of defrauding him and in violation: of her 
agreement, ys : | : 
claimant having agreed in consideration of a certain sum of money advanced by the 
contestant to the claimant to defray her traveling expenses from Sioux City, Iowa, 
to the city of Denver, Colorado, and in consideration of her support and mainte- 
nance for several months, and in consideration of the payment of the expenses inci- 
dent to the securing of the cancellation of the entr y of Bernard Lafler for said land. 

aps Lafler having abandoned the land, she would not enter said land, 
ae would waive her right of entry- . . « . that in pursuance of said - 
agreement, and with the knowledge and nongent of said Dameron he 


did move to the land in January, 1889, and improved the same by erecting ga good, 
substantial dwelling house, stable, porrals: chicken house; by diggin ga well, cellar, 


fencing the land, and cultivating a portion therost all » « » «. « Which are —— 


of a value of not less than $600; that said agreement was made by him in good 
faith ... . . . to secure a ae ObCe 3° eds Gf nee for pane PO. of 
violating any law. : . 

‘Hearing was had on these charges, commencing July 18, 1892, 

The examination of the witnesses for Dingee appears to have pro- 
ceeded until three of them had testified, and the case adjourned until 
next day (July 19), when contestant filed a motion for continuatice “on 
- the ground of lack of funds wherewith to meet the expenses of taking 
further testimony. ” The sum of $20 seems to have been required ; the 
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register and receiver, on failure to make this deposit, ‘pvueuied ie mo-- 
tion for continuance, ‘end contestant announcing he was unable to pro-- 
ceed further, the contest was dismissed. — 

From that action Dingee appealed, and your office, by eeicion dated | 
Movenibe: 26, 1892, affirmed the judgment, and a farther ners brings | 
the case to this Department. 

The statements purporting to have been one at the hearing by. the 
three witnesses can not be accepted as evidence for the reason that the. 
witnesses do not appear to have signed their names to the (so-called) | 
testimony, nor is there any officer’s jurat. If the same were otherwise 
formal and sufficient, the oversight would be fatal to contestant’s cause, 
there being no testimony to warrant the Department in directing the 
cancellation of the entry. If these statements in the record were even 
regarded as testimony, they are insufficient to prove the allegation of 
abandonment; on the contrary, claimant’s residence on the land and 
her efforts to improve the same are (as your office finds) “sufficient — 
under the circumstances to evidence her good faith.” If Din gee’s state- 
ments (above set out), about his contract with Miss Dameron, are true, 
he still can not be heard to complain. He alleges a contract on claim- 
ant’s part to contest a prior entry, waive her preference right, and | 
allow him for a consideration to enter the land. If an allegation of. — 
fraud were made against a contestant and an entryman, alleging col- 
lusion to defraud the government, it would be a proper subject of 
inquiry. 

‘The right conferred on a successful contestant by section 2, act of 
May 14, 1880 (21 Stat., 140), is a personal right, which can not be trans. 
ferred to another. ‘Welch v. Duncan, 7 L. D., 186; open v. Ludiow, 
10 L, D., 560. | 

If, in fact Miss Dameron nade the alleged contr act with ines and 
did not carry out its provisions, resulting in loss and damage, he has. — 
his remedy in the local courts; but the Department is powerless to 
relieve him from his unfortunate bargain. He can not be heard to 
allege a fraudulent contract against the entryman, and secure advan- 
tage therefrom, when he voluntar ily participated in _ the very contract 
himself, ex | 

‘The decision annealed from is affirmed. 
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. DESERT LAND FILING—LASSEN COUNTY ACT. 
. Fannie D. LAKE, - 


OA desert land filing, made either under the Lassen county act, or the general act, 
and abandoned, exhausts the claimant’s right under the desert ae law. 


Secretary Smith to the Commissioner of the General Land Ofte, June 18, 
ea . 1894. | “(5.L. MeO.) 


Fannie D. Lake has appealed from: the decision of your office, dated. 


April 12, 1892, sustaining the action of the local officers iu rejecting 
her application to make entry, under the desert land act of March 3, 
187 7, as amended by the act of March 3, 1891, of certain tracts i in the 
| Susanville land district, California. 

The ground of said rejection was that the Sees hat mieviouals 


(on January 14, 1891,) made a desert land filing, under the act of March 


8, 1875 (commonly known as the Lassen county desert land. act); and 
that such filing was an exhaustion of her right under the desert-land 
laws of the United States, and no second entry can be allowed. , 

_ The appellant alleges that your office “erred in holding that the 
filing of a declaration, or the making of an entry, under the act of 


_ March 3, 1875, is an exhaustion of the Shenae rights: under. the 


3 desert- land. ae ” 
The Department held in the case of Ward ». “MoColm (14 L.D., 220), 


that under the Lassen n county act a person was restricted to one filing, 


and added: 


. Ifa party may be allowed to file more than once under said law, then he may file 
an unlimited nnmber of times, and thns encumber the record of large bodies of land, 
to the exclusion of bona fidesettlers |... . & few speculators could keep a 
large amount of the land practically closed against sara aaa which would be, 
din my opinion, contrary to public policy, 

_ The same reason would militate against the right of a party to make 
a filing for desert Jands under the so-called “Lassen county act,” to 
hold the same for an indefinite period, and then to file for other land 

a the later act. 7 
In the case of Simeon D. Wyatt (18 L.. D. , 99), the Department held | 
: hint Wyatt, who had entered and reclaimed two tracts, could be allowed 
to retain but one. The case now under consideration differs from that 
of Wyatt in that the applicant i in this case has relinquished her claim — 
under her former filing. But the argument in the Wyatt case, to the . 
' effect that the act of 1877 was intended as a substitute for that of 1875 
_ (the Lassen county act) sustains the conclusion that the filing of a state- 
ment of intention to make entry under either of said laws, whether 


within Lassen county or elsewhere, exhausts the persons right under: 7 


the desert land laws of the United States. 
With this construction of the law, a logical andiormity of eres is 


secured in case of desert-land filings, pre-emption filings, soldiers? ~ 


declaratory homestead filings, timber-land filings, etc. 
~ Your office decision is affirmed. 
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RESERVOIR LANDS—SETTLEMENT RIGHTS. | 
THIELMAN ET AL. v McDONALD. 


One who knowingly enters and occupies lands.opened to settlement by the act of — 
_ June 20, 1890, prior to the time fixed therefor, is disqualified nay though | 
he does not then go upon the tract subsequently claimed. 

‘The disqualificatiou imposed by said statute on persons who enter upon said lands 
‘during the prohibited period, extends to one me thus enters for the purpose oF 
locating another party on said lands. | ) | os 


Seeretary Smith to the Commissioner of 1 the General Land Office, jou 
(J. TM). 18,1894, - — _(E. M. R.) 


The record shows that on December 20, 1890, E ohn McDonald made | 
homestead entry for the NW. 4 NE. + + and lot 1, of Sec. 23, T.39 N., B. 
6 E., and lots 8 and 9 of Sec. 14, same township and range, Wandau 
land district, Wisconsin. - — 

On January 16, 1891, Emile Thielman made aailieatibu to enter: ae 
8 and 9, of Sec. 14, and lot 1 of Sec. 23, more pe ucwany. described 
above, alleging settlement December 20, 1890. | 

December 24; 1890, Wm. H. Clawson made application to enter lots 
8 and 9 of Sec. 14, lot.1 of Sec. 23, and the NW. 4 of NE. 4 of See. ; 23, 
of the above mentionad township. 

December 29, 1890, Thos. I. Laughlin made application to enter lots | 
- 8 and 9 of Sec. 14. amd lot 5 of Sec. 13, anid. the Os 4 of the NW.4 of 
Sec. 23. 

On December dl, 1890, Albine ©, Friend made application foi lots 
8 and 9 of Sec. 14, ‘aaid lot 1 of See. 23, alleging settlement on Decem- 
ber 20, 1890. | | 
Henry W. Boyer on J¢ anuary 16, 1891, made application to enter lots | 
.1, 2 and 8, being the NW. 4 of Sec. 23, T. 39, B. 6 EK. pallenine settle. 
tier December 20, 1890. 
- A hearing was. Gree and on nebniary 11, 1892, the iseel officers 
rendered their joint decision wherein. they found that Thielman, Claw- 
son, Friend, and. Laughlin were settlers equally entitled to right of 
- entry to lots 8 and 9 of Sec. 14, and held H.W. Boyer to be entitled to 
lot 1 of Sec. 23, and that MeDonald’s entry should be canceled. . 

~ From that decision Friend, McDonald, Laughlin, and. Clawson | 
appealed. 7 ; 

On August 5, 1892, your office decision was vonderad wherefi you. 
found that Thielman, Friend, and Boyer were disqualified as settlers — 
upon’ the land by reason of eee and occupation prior to the legal j 
opening thereof for such purpose, and held McDonald’s entry for can- 
cellation as to lot 8, allowed McDonald to take, as his selection, either 


lot 9, of Sec. 14, or lot 1, of See. 23, as they were not coutienous: and - 


- dineoted that if McDonald sdlocted lot 9, Clawson would be allowed . 
lot 1, of Sec. 23, and if McDonald selected said lot 1, and Laughlin 
desir ed to make entry of lot 8, he would have to relinquish all right as 
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‘to lot 5, of Sec. 13, and the NW. 4 of the NW. 4 of See. 24; and lot 8, 
as between Clawson and an oni would be raed to. the highest 
bidder; but if Laughlin chose lot 5, of Sec. 13, and the NW.4 of the | 
 NW.4 of Sec. 23, then Clawson eild be Herinitted to make entry of. 
—lot'8 of Sec. 14, towether with lot 1, of Sec. 23. | | | 
' - From this feuewn all parties in interest appealed. - | 
After an examination of the testimony, I concur in your office deci- 


| - sion, in so far as it holds that Thielman, Friend, and Boyer were : 
ee disqualified by reason of violating the act of Congress opening ‘these 


lands to settlement. | 
The evidence clearly shows that ey had: entered and Some 


water reserve lands, prior to. the time fixed for the opening thereof, 


with the intention of selecting: tracts for appropriation. mpou the or 
ing of the land. to entry. “ 

In the case of Box v. Dammon ¢ et é al (18 i: D., 138); it was held, inter 
alia: : 


One who jurposaly enters upon the reservoir lands, restored to the Hable domain. 


by act of June 20, 1890, prior to the time fixed therefor and goes upon the tracts he — 7 


subsequently selected, is thereby. disqualified to make homestead . entry Of said 


in lands, though outside when the land was opened to settlement. 


‘There is no difference in principle in the case of a person who 7 
purposely enters and goes upon a tract upon which he subsequently 
settles, and of one who knowingly enters but does not go upon the land 
he subsequently seeks to secure under the homestead laws. The law 


’. forbids any one to “enter and occupy” etc., and Boyer, Friend and 
- Thielman had violated the letter of the law as a la as did Box 


in the case supra. 
Ido not concur in your conclusion that Laughlin isa qualified | 
entryman of these lands. The evidence shows that he located Boyer 
and others upon Wausau water reserve lands on December 19; and 
while it does not appear that he went upon these lands for the Nroee | 
_ of securing a home for himself, he, nevertheless, was unlawfully there, 


and being unlawfully there, he comes within the rule which holds that 


a person who enters the prohibited reserve land during the period in 


_ which such lands were not open to entry is disqualified by such entry, 


| unless it appear that he was lawfully there. The fact that such entry 
was for the benefit of others does not protect him. He had no— 
expressed or implied authority for being there; on the contrary, the | 
language used in this connection is specific and positive and disqual- 
- ifies any and all persons who enter these la nds prior to the time fixed 
therefor. | 

There is now left for consideration only the slain of the settler : 
“Wm. H. Clawson. The evidence in his behalf shows that at twelve — 
o'clock, a. m., of December 20, he, Clawson, went on lot 8 in Sec. 14, 
and put up A notice on the first tree he came to, which he blazed. a 
little; that he: eee some logs and placed them in shape for, the founda- 
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tion of a house; that he then went on lot 1 in Sec. 23, and afterwards 
returned to town, having remained on the land about three-quarters 
of an hour; that about four o’clock of the same morning he returned 
and placed notices on the NW. 4 of the SW. 4 of Sec. 23 and on lot.9 
_ of Sec. 14, and sought to find the corner stone on Secs. 23 and 14;.that 
he contracted during the day with some men to build a house; paid 
them twenty dollars during the afternoon and left thirty-five dollars 
with another parson to be given to them, as they needed it, for this 
‘purpose, and later on, in the afternoon, he took the train to Wausau 
to file upon the land, but did not do so on account of the crowd; hav- 
ing heard that the men he-had employed for the purpose of building 
his house had been interfered with by one of the settlers, he went. back 
to Minocqua. The building of his house was commenced on .the 24th 
_ of December, and he moved into it on the 10th of the following Janu~ 
ary. His improvements are substantial oe are on lot 8, being the lot 
that he first went upon. | 
The settlement of Clawson having been made on lot 8 pric ior to the 
_ allowance of McDonald’s entry, there can be no question as to his 
being entitled thereto. = 
On October 11, 1893, MeDonald relinquished his entire entry. AS 
Clawson made application for the land so relinquished by MeDonald— 
and as it had already been seen that the other applicants are disquali- 
fied as homesteaders on the reserve lands—it follows that your office 
decision will have to be modified and Clawson will be allowed to make 
entry of the entire tract. ? os 


PRACTICE—AMENDMENT-SIMULTANEOUS CONTESTS. 
SEEDS ET AL. v. JONES. 


‘A contest affidavit, in which the entryman is charged with.abandonment and 
- non-compliance withlaw, may be amended on the suggestion of the entryman’s 
death and his heirs made parties to the suit; and the right to so amend is not 
defeated by the pendency of a contest filed by another party at the same time, 
against the entry in questi on. 


Secr etary Smith to the Commissioner of the General Land Office, June 
(J. I. H.) ; 18,1894. en (W. F. M.) 


On July 3, 1889, Mathew G, .Jones rads homestead entry of the 
NE, 4 of Section 11, township 16 N, , range 1 W., within the Guthrie 
land district, Oklalioma. | 

On January 6, 1890, there was. received. at.the locai fhe, tinue 
‘the mails, and duly filed, an affidavit of contest by John WwW. J ohnson, 
alleging that 


the said Nathan (Mathew) G. Jones, his heirs and legal representatives, have ea taiie 
abandoned said tract; that he never established his residence thereon during’ his 
lifetime or’ since ‘aang said entry; that said: tract is not settled upon and oulti- 
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: vated by. said party as sxaq aie i jaw, or by any of his heirs or "legal aS : 
tives, and all the above named defaults still exist. . | a : 

There was received through the same medium, on the same , day, and | 

| filed at the same instant of time, another. affidavit executed by George 

_M.- Seeds; alleging that “the said entr yman has wholly abandoned said 


-. tract; that he has changed his residence therefrom for more than six 


mouths Since making said entry; that. said tract is not settled upon. 
and cultivated by said ‘parties as required by. law,” but making no 
suggestion of the death of Jones, which occurred in the latter part of 
J uly, 1889, within less than a month of the date of his entry. . , 

On November 18, 1890, John W. Johnson appeared at Be local office 
and filed a motion to dismiss the contest of Seeds 7 
for the reason that the said Nathan (Mathew) G. Jones cout this life prior to 
the filing of said contest and because the heirs and legal representatives of said 
Jones are not made parties defendant to said contest, and because said contest is for 


said reason in law a nullity, and shoul? not be entertained to the prejudice of said 
contestant John W, Johnson. | | 


On December 136 1890, Seed: filed a eaieaen al affidavit, eg 


ing the. allegations. of his initial affidavit, and asking that Mrs. Mary | | 


EK. (R) Jones, widow, and Mrs. L. (Anna) N. (M) Dadisman, heim 
_ of the deceased entryman, be made parties. | 
It is not inappropriate to call attention, here, to the misnomer of the 
-entryman, as well as of his heirs, carried through the entire proceed-— 
ings, but since no exception has been taken thereto, and inasmuch as. 
the thing in controversy, the land, is correcily described and identified, 
the discrepancy will be ignored. 

“On January 15, 1891, the register and receiver r rendered a decision 
on J ohnson’s motion to dismiss, holding 


that it was wholly irr egular to have initiated a contest against a dead man by nama, 
and that no rights could be acquired thereby as against a simultaneous.or interven- 


ing contest against the proper parties and. that any proceedings undersuch a contest — 


-wonld be.a nullity, [and recommending that] inasmuch as. an amended affidavit 
has been filed by Seeds against the heirs of Jones the same should be held as a sec- 
ond contest and held in. abeyance to await the result of Jobngson’s contest. 


On March 3, 1891 : pending Seeds’s appeal from the. decision of ie 
register and receiver, Johnson filed the relinquishment of Mrs. Mary 
R. Jones and Mrs. Anna M. Dadisman, the widowand daughter, respect- 
ively, of the deceased entryman, and * the same time made homestead - 
entry of the land thus relinquished. 

The foregoing proceedings having been made in 1 the local office, the 
case has finally reached this Department on appeal | by J ohnson from 
the decision of your office: feversing that: of the register and. receiver, - 
and holding that Seeds’s contest affidavit was subject to amendment 
notwithstanding Johnson’s simultaneous contest, and directing the sus-_ 
pension. of Johnson’s entry and.that both. parties be notified “ that on _ 
_ a certain day they will be allowed to bid for the right of preferred con- | 
testant, and inay: he who bids the greater sum a be e considered as 
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such contestant.” It-was farther laid down for the euidance of the 


local officers that 


if such award be made to Johnson his entry should be allowed to remain intact, 
and Seeds’s contest should be dismissed. If the award is made to Seeds, the relin- 


—quishment of Jones’s entry will be presumed to be the result of such contest, and . 
Johnson should be allowed an opportunity to show that the relinquishment was an © 


independent transaction; whereupon it will devolve upon Seeds to establish the 
truth of his allegations of contest. 


The appellant charges your office with error in holding Seeds’s affi- 


davit as amendable, first, because the said affidavit is a nullity, and — 


therefore supplies no ae for amendment, and, second, because John- 


son’s affidavit was the first and only statutory ecound of complaint 


filed in the local office and that such holding deprives Johnson of the 
fruits of his labor. Succinctly stated, the contention is that the affi- 
davit is not’ amendable at all, and if so, that the right of amendment 
is barred by appellant’s ayorae demand. 


Perhaps the earliest leading case bearing upon the question iene | 


raised is that of Fisher vt al, v. Salmonson, 4 L. D., 538, in which there 
were two contestants, one of whom,.O’Hara, in ignorance of the death 


of the entryman, had directed the proceedings against. him instead of — 
his heirs.. O’Hara was permitted to amend, and the ruling was rested 


upon the “broad principle ” followed in the courts “that where the 
rights of the parties are not prejudiced by allowing amendment, or 
_where there is a substantial subject-matter, or remedy sought, the case 


will not be dismissed, but due time and terms given for such amend- 
ment,” citing numerous authorities, It was further said, in. that eae, 


that 


contests like this to alent the record partake largely of the nature of actions tn rem. 


So where the land is properly described in the affidavit of contest. 
certainty as to the subject matter of. the contest is secured and the foundation laid 
for subsequent action. 

This doctrine was re-affirmed in the case of Norton ». Thorson et al., 
10 L. D., 261, where the facts were somewhat similar. 


In all of the cases cited and relied on by the appellant. there was a 


fatal violation of imperative rules of practice. 


In Farmer v. Moreland, 8 L. D., 446, Farmer’s affidavit was rejected | 


because it was not corroborated. He ‘did not ask leave to amend, but 
at a later date he filed a corroborated affidavit which was rejected 
because of a second contest that had, meanwhile, intervened, and from 


_ this ordet of rejection he appealed. He had no contest pending when 
the second contestant came in, and there was, therefore, eens for — 


- him to aimend. . 


7 In Hawkins ». Lamm, 9 L. D., 18, and in ‘Hay v. Yager et aly 0 Digi. 
.'D., 105, the affidavits did not state facts sufficient to constitute a cause 


of contest.’ In those. cases therefore, there was nothing substantial 
upon which to base amendment. 


I think the weight of authority, at least, supports the view of your. 


office decision, and it is, therefore, attirmed. 


+e 
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PRA {CTICE—NO TICE OF CONTEST—J URISDICIION. 


ELTING ». TERHUNE. 


The service of a notice of contest by registered letter i is not personal service within 
| the meaning of Rule 9 of Practice. 
A.case will not be remanded on objection to the notice, fuaieh seh Senin be 

well grounded, where the defendant appears, participates in the trial, and 
appeals; asking for a judgment on the merits of the case, and no o prejudice is 
 ghown, - | . 
The cases of Crowston v. Seal, William W. Waterhouse, ¢ and Anderson v. Tanvehill, 
overruled. i, 


‘Meineliey Smith to the Commissioner of the General Land Ofte, i Une 18, 
(J. I. Ht.) 7 1894, | | (G. B. G.) 


On J uly 29, 1889, John E. Terhune made homestead entry of the © 7 


— SW. 4 of Sec. 17, ., 17 N., R. 3W., of the Guthrie, Oklahoma, land 
= ‘district. | 
On August 10, 1889, the plaintitt herein; Joon H. aating: made 


co application to. enter the same tract, which was ia because of the 


: HOF homestead entry of Torhune., 7 
On September 9, following, Elting filed appeal from the. action of 
the local officers, rejecting the same, and said appeal was sustained by _ 
your office, because of the said Elting’s allegation of prior settlement, = 
and a hearing ordered by letter of January 4, 1890. 
. At the hearing, Terhune’s. attorneys ie special - appearance, and = 
| moveil to dismiss, for failure of proper service of notice of contest, 


- also that plaintiff had failed to appeal from the rejection of his home- ? 
7 stead application in thirty days. This motion was overruled, excep- _. 
- tions to the ruling taken, and the case went to trial, and on the evi- - 


dence addueed, the register and receiver found in favor of the contest: ; 


ant, and recommended ‘Terhune’s entry for cancellation. 


‘Verhune appealed from said finding, as contrary to tie law and the 
- evidence, and after. considering said appeal, by your office opinion of 
June 14, 1892, all proceedings before the local office were vacated, for -_ 
want of jurisdiction, on account of deficient service of ae and the oe 
 eause remanded for hearing de novo. * 7 
From this last named decision contestant has appealed iS the Depart- ee 
ment, alleging Six dal of error, which may be reduced to 
three: : 
ist. In holding that the service of notice was insuflicient to confer : 
jurisdiction. -_ | a 
| 2d. In failing to find that ae detaidant had, by patie agate in the © 
trial after his motions to dismiss were overr aled, waived all defects of 


. gervice,‘and objection to the jurisdiction. 


3d. In vacating the proceedings, and ordering a hearing de novo. 
It appears that notice of contest herein was issued from the local — 


on office Soleneer 13, 1890, the defendant being summoned therein to 3 
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appear at the U. g, Land Office at. ae Oklahoma, and answer on — 
November 17, 1890. . : 
A eopy of this notice was mailed to said defendanit, Terhune, at 
Guelph, Kansas, defendant’s former home, and where he was at that 
time, on October 4, 1890, and was received by said defendant at said 
place, on the same day it was mailed, and, as will ‘be perceived, more 
than thirty days. before the time fixed in said notice for the hearing. 
That said letter was in fact received at the time and place mentioned 


aforesaid, is evidenced by the return registry receipt, signed by said 


- Terhane, aud the receipt of said notice, as above stated, is not denied 
in the record, it being, as a matter of fact, unreser vedly admitted, yet 
on this. state of facts the question of insufficient service of notice of 
contest is made, and this brings us to a consideration of the first, spec- 
ification of error on appeal. — | 7 
Rule 9 of Practice provides that: 


Personal service shall be made - in all cases when possible, if the party to be 
served is resident in the State or Territory in which the land is situated, and shall 
consist in the delivery of a copy of the notice to each person to be served. 


Rule 15, provides that 


Proof of per sonal’ service shall-be the written acknowledgment of the person served, 
or the affidavit of the person. who’ Berved the notice attached thereto, stating. the 
time, place and manner of service. 

In the case at bar, it is contended by counsel for contestant that the 
claimant was not a resident of the: Ter ritory in which the.land. is sit- 
uated, but this contention is not established by the preponderance of 
the testimony, and the questions of law growing out of such conven: 
tion will not be considered. — 

The question of the sufficiency of service of notice of contest, = : 
registered letter, has often. been before the Department for adjudica- 
tion. The later depar tmental decisions on this question clearly hold 
that such service of notice is not warranted by the Rules of Practice, 
and it is now well settled that. service of notice by registered letter, is 
not personal service, within the meaning of Rule 9. Driscoll: v. John- 
son (11 L. D., 604); Anderson v. Ray (12 L. D., 620); Farrier v. Falk 
(13 LD. , 546); Chesley v. Rice (16 L. D., 120). But the earlier depart- 
_ mental adjudications on this question hold that such service of notice — 
is good, and these cases have never been distinctly overruled. See 
Crowston v. Seal (5 L. D., 213); William W. Waterhouse (9 L. D. 181); 

Anderson v. Tannehill et al..(10 L. D., 388). 
In the case of Driscoll v. Johnson unreal which takes the initiative 
in departing from the then established: rule, the preceding leading 
cases on this question are collated, and it is therein held that said 


cases are not at variance with the ala as therein promulgated, and for 


this reason these cases were not overruled. 
After a careful examination of these cases, I am clearly of the opin- 
ion that they committed the Department to the position that “service 
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by sooisbored letter i iS per sonal Service, aS required by Rule 15 hee Prac- | 
tice.” (I quote from Anderson v. Tannehill (supra), -wherein the afore- 
said cases of Crowston v. Seal and ex parte Wm. Waterhouse are — 
approved by citation), and to avoid confusion. and ee aa 
- gaid cases should be overruled. an 

- Under Rule 10 of Practice, “personal service may be executed 
any officer or person”, and under Rule 9, as has been seen, ‘shall con- 


_ gist in the delivery of a copy of the mobic to the person to be served.” 
_ That the postal system is an officer or person, within the meaning of 
. the rule, will hardly be contended, and yet these two rules are the only 


ones we have providing. for a means of personal service. 
~ Rule 9 requires. actual service, or service Dy. actual delivery of a 7 
copy of notice, or other paper that is to be served. 7 
_. Rule 15 (supra) evidently contemplates that when an Adienowieas 
_ ment of service is made, it shall be such: a writing as that of itsélf 
shows the character of: the paper received. For instance, an acknowl- _ 
edgment on the original paper filed, or an acknowledgment on a copy 
furnished a person and ‘signed and returned by him. In ‘such case, 
the acknowledgment on the original or copy would show the character 
of the paper served upon the person who acknowledged. the service. 
. The signing of a return registered letter card can not be considered 
an acknowledgment of service, for the reason that it does not identify 
_ any paper that-is served, or acknowledged by the person who signed 
the card. In order to connect, that card with any paper, other evidence 
would have to be resorted to, and when this is the case, it is not, in 
my judgment, an acknowledgment, within the meaning of Rule 15 of 
Practice. The cases of. Crowston v. Seal, ex parte, Win. W.. Water- | 
~ house, and Anderson v. Tannehill, hareiubefore cited, are hereby over- | 
ruled, and the case of Driscoll v. J ohnson (supra) is modified in so far 
as it identalces to hold that the position taken. therein i is not at vari- 
ance with previous authorities. | 
In the case at bar, the claimant was eset at the hearing os him- 
| self and counsel, cross-examined the contestant’s witnesses, introduced 
evidence in his own behalf, and when the decision of the local officers” 


| was adverse to him, appealed to your office, and: in addition £0 the 
. _.technical points made, asked for a decision on the merits of the case. 


It appears to me, in view of the extra expense that a new hearing is, 


would entail, and the length of time that has elapsed, thereby making 


It very improbable that a new trial could be had under.as favorable — 
conditions as the fir st, this case should be decided: onits merits, as the - 
record is now made, especially as it is not: claimed that the contestee 
was deprived of the right or opportunity of introducing any proof, or 
of evans himself of any legal rights, for want of sofficient notice’ of | 
contest. : 
In view of the conclusions hereinbefore onctied: it is unnecessary $s 
| Rese on the other speetivauons: of error herein. _? 
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For the reasons herein set forth, ie decision appealed from is: 
reversed, and the cause ronencee for a decision of your office on the 


| whole case. 


RELINQUISHMENT--CANCELLATION. 
HARDY 2v, THEUS. 


A relinquishment is ineffectaal until filed, pat when filed it operates eo tnstanti to 

_. Yelease the land from appr opriation. 

An entry erroneously and inadvertently allowed of land already appropriated by 

. the entry of another, should not be canceled by the local office on its own. 
motion, but where appeal is allowed from such action it will be treated as a 
decision recom mending cancellation of the entry. 


| Secretary Smith to the Commissioner of the Ceara Land, Office, Tune 
(J.T. A.) e : 2 «18, 1894, “3. (GOB) 


_. D. Henry Hardy has appealed from your office decision of May 21, 
, 1892, which affirms the action of the register and receiver cancelling 
his ee made March 24, 1892, for the E. 4 of the NE. 4 and the SW. 
4 of the NE. 4 of Sec. 30, T. 18 N., RB, 8 W. , Natchitoches, Louisiana. 

The facts are as follows: - 

Edward J. Noles made entry of the land October 16, 1891. He exe: 
cuted a relinquishment of said entry November 28, 1891, the same being 
— duly acknowledged on that day oo the clerk of the district Court of 
Webster parish, Louisiana. = 

On March 7, 1892, Hardy’s . attor neys wrote to the local officers, 
enclosing Har dy’s affidavit and homestead application for the land and’ 
a check for $13, to cover fee and commissions. The application was 
, rejected, peas the land applied for was covered by Noles’s entry, 

- which was intact upon the records. On March 9, 1892, Hardy’s attor- 
neys requested the loca] officers to defer the panpellaton of. Noles’s 
entry, should a relinquishment therefor be presented. The register and 
receiver declined to comply with the request, as being contrary to law. 
- On March 16, 1892, James Theus presented at the local office Noles’s © 
relinguishment (above mentioned), the entry was. Be glee and he 
immediately entered the land. . 
 ‘Throughan inadvertence of the register, Hardy’s application to enter 
_ the land was accepted, on March 24, 1892. _ ‘When the conflict was dis- ~ 
covered, six days thereafter, the noc ies and receiver canceled Hardy’s 
so-called entry, advising him of the facts, and gave him ‘thirty i | 
within which.to appeal. 

Appeal was duly perfected, and your office os decision of May 21, 
1892, affirmed the action of the register and receiver, saying: a 
_ Hardy’s entry covering land ‘already entered, having ‘been inadvertently. made, 


and Hardy having failed to set up any prior valid claim to the land, your action 
eee the eentey, though irregular, no hearing having béen had, is affirmed. | 
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_. Iti is insisted that the decision: appealed from - is contrary to the law 
and. evidence, j in that appellant’s entry was. canceled without any hear- 
ing; that Hardy was the first legal applicant for the land, having made 
such application after Noles had relinquished his entry; that a certifi- 

cate of the clerk, who took the acknowledgment of Noles’s relinquish- 


7 ment, accompanied Hardy’s application to enter, showing that the land 


“was free from any claim, and therefore ee to Hardy’ S prior appli- 
cation. _ 

A velinquishment i is ineffectual, ante it is ‘filed (Wiley 2. Ravmona: 
61. Dz, 246), and when filed, it operates: eo instanti to release the land 
from entre: ‘(Tilton v Puce 40.D., 123; Melcher ». Clark, idem., 504; 
David J. Davis, 7 L. D: , 560.) Act of May 14, 1880, 21 Stat., 140, 

A relinquishment executed, but not filed, is not ‘proof: of abandon- 
ment. (Roach 2. Fleming, 2 L. D., 27); but when the sameis presented, _ 
_ it should be received, and the entry canceled. (Bradway V. . Doud, oL. a 
iD. , 451.) | 


‘Tt follows that, cia Theus a ee Noles cen nGainiene the lat- 
ter’s entry should have been canceled at once, and the land being free, 
was subject to Theus’s application, which was properly allowed. | 
If Hardy really made. an entry of the land, which was covered = the 


| prior, subsisting. entry. of Theus, the local officers had no authority to 


_ @ancel or -expunge his entry from the records, simply on their own. 


- motion (Wetzel v. Brush 4 L. D., 554); nor should an entry be canceled _ 
without notice tothe entryman, (William Johnson, idem., pp. 11 and:397.) 
An important. question, therefore, arises, aS to what was the effect - 


. — upon the land in question, and of Hardy’s rights thereto, by the inad- : 
- -vertent and erroneous action of the local officers in allowing his appli- 


. cation, and making the records show that he had made an entry. 
On October 26, 1883, Secretary Teller said, in the case of McAvinney . 
 % McNamara (3 L, D, 552): “It is well settled that a homestead — 
entry is an appropr ion of the land covered thereby, pending which pa 
no pre-emption right can attach.” | : 
_.. March 12, 1884, the same Secretary devided, 3 in the case of Davis v 
Cine et a. (3 Ti: D,, 218), that a homestead or timber culture entry 
is an absolute appr jpeiation: of the land so long as itremains of record. 
In the case of Henry Cliff (3 L. D. , 216), it was held that entries of 


- record prima facie valid + aoneopuate the lands. covered. thereby, and | 
. while they remain uncanceled, the land is not subject to further entry.” 


_ The same doctrine is announced in Whitney ». Maxwell, 21.D., 28. — 
| ‘Tf Thens’s entry “ appropriated” the land ad seg peered it from the 
- public domain, while that condition existed, no one else could acquire 
any rights thereto; it follows that the acceptance of Hardy’s applica- 
tion to enter was erroneous. The action of the local officers in cancel- 
ing bis entry outright was irregular ; put, inasmuch as he was notified , 
and given a right of appeal, such action will be treated as one recom- : 


a meno the entry for cancellation. | 


: Pal 
1. 
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On the admitted facts 4 in the record, ean has no pian gne: AS an 
entryman. i 

It is alleged in the appeal that Theus’ S sate y was not made in Bena - 
faith, but for the use and benefit of A. Goodwill. If for this, or any 
ether sufficient reason, it be shown upon proper proceedings that: 
- Theus’s entry is illegal, the-same will be canceled and a preference 
right awarded to the contestant; but these allegations set up in the — 
appeal can not now be sounder since they are met by. eounterstate- 
ments made under oath, which: tend to show the good faith of the 
entryman. 

-' The decision appeals from is affirmed: 


OKLAHOMA LANDS—SETTLEMENT RIGHTS.. 
PATTERSON v. BALL ET AL. 


The prohibitory provisions in the acts of Congress opening to settlement the terri- 
tory of Oklaboma, were intended to includé persons who entered the territory 


prior to their respective dates, and there remained in violation of said prove 3 


sions, as well as those who. eutered said territory subsequently. 


‘Secretary Yy Smith to the Commissioner of the General Land Office, Tune | 
(J. I. A.) SO (18, 1894, a ee (J. 1. P.) 


On May 4, 1889, Saas W. Ball made Homestead entry No. 937, 
Guthrie series, of lots dy ao 2, and the 8.4 of the NE. 4 of mee. 6, T. oat 
N., BR. 2 W. | 

“May 15, 1889, Patterson filed an affidavit of contest paint said 
entry, alleging thet Ball was in the Oklahoma country between March 
23, and 12 o’clock, noon, April 22, 1889, and that he, Patterson, was 
fhe first actual settler on said iarida: | 

A hearing was had before the local office con 1, 1890. But. . 


before going to trial, at which both parties were preseit in person, -—— 


Patterson dismissed’ that parti of the charge that alleged Ball’s pres- _ 
ence in the territory prior to 12 o’clock, noon, April 22; 1889. 
- The decision of the local: office rendered May 26, 1891, found: that 
Patterson had sustained his charge of prior settlement. But that he | 
was disqualified to enter the tract embraced in Ball’s homestead entry, 
because of the fact that he had entered the Oklahoma country about 
the 25th of February, 1889, and had remained there until March 28, 
1889.- That during a portion of that time he was encamped in the 

vicinity of the tract in controversy, and that while encamped there he 
formed the intention of taking a tract of land in that immediate neigh- 
borhood. That he had no license from any one in authority to enter — 
said territory, or to remain there, and that leaving said territory about 

- March 28, 1889, he remained outside until 12 o’clock, noon, April 22, ~ 
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1889, when he entered with the rest of those entering. ‘at that time, a 
_ and on the afternoon of that day settled on the tract in controversy. | 

Upon those facts the local office. recommended. that the contest be 
dismissed, and Ball’s homestead - entry be held intact, it having been 
- shown from the evidence that he had established settlement on said 
land within six months from the date of his entry, and maintained his 
residence thereon sontanuously from that time tio tae date of the hear- 
ee | 
June 16, 1891, Patason ‘appealed to: your office. Pending that 
appeal, on Jane 26. 1891, Ball relinquished his entry, and William N. 
Wilson made Homestead: entry..No..594 for said tract on the.same day. 

On the same'day, but after Wilson had made his entry, Patterson 
applied to make homestead entry of said land, which application was 
rejected because of conflict. with Wilson’s entry.” From that action 
Patterson also appealed. | 

The decision of your office, rendered ‘Teconber 10, 1892, found eres 
facts to be substantially as stated by. the local office, with the addition — 
that Patterson went. into the territory, as stated, to find his son, who- 
was supposed to.be in the Cherokee Strip; that. while there, having a 


"team, he was engaged in moving other campers. That he did deter- __ 


mine while there to enter land as soon as it was open to settlement, 
but had not fixed on any particular tract. That. having gone out of 


the territory, as stated, he entering at the appointed time selected the | 
tract in dispute. “Your office decision then concludes that he isnot — 
disqualified as a homestead entryman, reversed the decision of the — _ 


local office, and holds Wilson’s homestead entry for cancellation, stat- 
Ing also that Wilson’s application to enter should have been received, 
subject to Patterson’s rights in the pending contest. - oe | 
~ Wilson, filing an application to intervene as the real party in inter 

‘est, appeals from said decision to this Department, assigning ten errors 

in said decision, which, in substance, are that. your office erred in con- 
eluding from the facts ‘found that Patterson was not: disqualified as a 
homestead entryman within said territory. | 

There is no eee over me facts ; the question presented i is one 
of law purely. 

The Oklahoma country was ae for settlement by jie nets of Con- 
gress of March 1, 1889 (25 Stat., 757-759), of March 2, 1889 (25 Stat., 
~ 980), and the President’s | proclamation of March 25, 1889. In the 
second section of the act first mentioned it is declar ed— 
that any person who may enter upon any part of said lands... . prior to 
the time that the same are opened to settlement by the act. of Congress shall not be 
7 permitied to occupy or make entry of such lands, or lay any claim thereto. 

In the second act mentioned, it is declared— a, ee | 
that until said lands are opened for settlement by proclamation by the Prosident, | 
no person shall be permitied to enter upon and occupy the same, and no person vio- 
lating this provision shall ever be permitted + to enter any of said lands or acquire any i 
right thereto. ; 
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“The President’s proclamation declares— ; 

| that no person entering upon and occupying said lands before said hour of 120 clock, 
noon, of the 22nd day of April, 1889, .°.°.. .. will ever be permet to enter any 

of said lands or acquire any rights thereto. 

- The contention of Patterson is that he does not come within the pur- 
view of either of the acts mentioned, for the reason ‘that he entered the | 
territory prior to their passage, and left it a day or two after the Presi- 
dent’s proclamation, ae 

The facts in the case are Very ainndian te those i in the case of Sullivan 
v. McPeek: (17 L. D., 402), and of Dean v. Simmons (17 L. D., 526); 
the first mentioned. case the entryman was in the territory in the ee 
of. a: cattle company from March 1 to 15, 1889, and guarded cattle near 
the land he subsequently settled on. He went out of the territory on 
the last named date, but returned to the line nearest the land in ques- 
tion on the 19th of April, from which point at the appointed time, with 
his brother, he made the run directly to the tract involved. The Depart- 
ment held that he was disqualified as entryman. | 
In the latter case the entryman was in the territory with a porte in | 
_ the month of March and fore part of April, 1889, searching for corner 

stones, running lines, etc., and was encamped for a time near the land - 
- subsequently selected. When informed of the acts of Congress he left _ 
. the territory, remained outside until the appointed time, when he re-en- 
tered and settled on said tract. The Department held that he was dis: : 
. qualified. , 

Without multiplying precedents, I am convinced that the acts of 
| Congress, supra, and the President’s proclamation, were intended to 

reach those who entered the territor y prior to their respective dates, 
and who remained there ip violation of their provisions, as well as those 
who entered the territory subsequent to that time. -Lam also- ‘clearly of 
the opinion that under the facts in this case, Patterson is aes 
as an entryman in the Territory of Oklahoma. 

The application of Wilson, as the real party- in interest to intervene, 
- is allowed, and his appeal sustained. : 

Your office decision is reversed, with directions to dismiss Patterson’s 
 gontest, and hold the entry. of Wilson intact. | 
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PRACTICE-NOTICE OF APPEAL—RULE 48. ea 
Newton v. POWELL. 
In the absence of.due service on the opposite party of the notice of appewl from the: we 
_ local office the Commissioner is without authority to reverse the decision below 


ee under the provisions of rule 48 of practice. 


| Secretary Smith to the Commissioner of the General Land Office, Tune 
GLH) aos 21, 1894. ee GLP) 


ve have sonstdeead the popeal of George Ww. Powell Gorn your office 


decision of July 7, 1892, involving lot 2, Sec. 30, T. 31 N,, R, 40 E,W. 
: M., , Spokane series, Washineton: Mars 
| “The record shows that Powell, on October 29, 1888, nae pre- eniption | 
: ‘filing for said lot, with other janda: aeons settlement thereon Octo- 
ber 5, 1888. as 
February 28, 1889, John H. Newton made homestead entry No.€ 6498, 


: embracing said lot, with other lands. 


_. duly 20, 1891, Powell offered final pre-emption doe to the accept | 
ance of which, as to said lot 2, Newton protested. © _ 
Trial was at once had before the local office, which, on the evidence. | 


submitted, decided adversely to Newton, ecommending t the acceptance . _ 


of Powell’s final proof, andthe cancellation of Newton’s homestead: 7 
. entry as to said lot 2. , 7 | 4 
- Within the time required Newton filed his appeal from. said secon | 
No acceptance of service of notice of said appeal on the part of Pow-: | 
ell or-his attorney was attached thereto, nor any evidence of ay kind 
that such notice was ever served on either of them. . _ 
On July 7, 1892, your office rendered its decision in said case, revers- — 
ing the pecigon of the local office, and rejected Powell's final proof as. 
to said lot 2, and holding Newton’s homestead entry, with: zeference : 
| thereto, bntaiet: 2 ae 
Powell appeals from that decision on the erounds— | 
First. ‘That said decision was contrary to the law and evidence in the case. 


‘Second. That it was error on the part of the Hon. Commissioner to reverse a. ade 
sion in favor of the claimant, G. W. Powell, made by the register and receiver of the 


local land office, the eee Newton, having never filed an appeal from said oo 


' decision. — 
Third. An error on the part of the Hon. Commissioner to award pietcueaat Newton 


4 _ the land involved in the controversy, after judgment had been rendered by the — | 
local land office, adverse to the said Newton, and he having filed no appeal there- — 


from, as provided in accordance with the law and practice of the Land Department 


| Notice of this appeal was duly served on Newton by registered letter, : 
_ which was received by him, as evidenced by. the return receipt, Octo- 


ber 15, 1892, the mailing of said notice being evidenced by the affidavit = 


of 8. A. Wells, Powell’s attorney. There is no answer to this appeal, | 
nor ar reunion of any character in reply: pacrele on the part of Newton. 


DECISIONS RELATING TO .THE, PUBLIC..LANDS. — «595. - 


It is asser ted in the argument accompanyin g said appeal and atta ched _ 
7 thereto, that no notice of Newton’s appeal from the decision of the local. 


office, or specification of error, was ever served on either Powell or his, 


attorney, and that they had-no notice or knowledge of any appeal in. | 
the case. I have searched the record in vain for any evidence of the. 
service of notice of Newton’s appeal: In the letter of the local office,. - 
dated October 17, 1891, transmitting the papers in the case on said — 
appeal, it is stated, after giving a chronological statement of the papers 
transmitted, “Appeal filed by Newton October 5, 1891.” ie 
No reference is made to any evidence of service of notice of said- - 
appeal. 7 
In transmitting the appeal of Powell from the seeision of your office. 


of July 7, 1892, supra, the local officers, in their letter of transmittal 


dated Noveuiber 14, 1892, after stating the date-of filing of said appeal, 
| ‘say— Find herowitli scidence of service of notice of the appear. and - 
specifications of error upon John H. Newton.” 

The absence of any affirmative showing in the record of service of. 
notice of Newton’s appeal from the decision of the local office; the 
omission of the local officers to refer to it in their letter of transmittal 
of October 17, 1891, when they do refer to such evidence in the trans- 

. mittal of Powell’s appeal from your office decision, supra ; the failure 

of Newton to reply to the charge (after he was served with notice 

thereof) that no notice of such appeal was ever served on either Powell. 

or his attorney, all suffice to convince me that notice of said. appeal 

_ was never served upon either Powell or his attorney, and that they:-had - 
no notice or knowledge of it. (Witt v. Henley, 12 L. D., 198.) | 

Rule of Practice No. 46 requires service of such notice. ““ Notice of 
appeal is mandatory, and has all the force and effect of law.”. Without 


service of notice of said appeal the action of your officé in reversing the 


- decision of the local office is without authority of law, and hence-void, . 
unless based on one of the provisions of Rule 48, of the pues of Prac: 
tice, the provisions of which are of follows—_ . 


In ease of failure to appeal from the decision of the local officers, their decision 
will be considered final.as to the facts in the case, and will be disturbed by the Com- 
missioner only as follows: — 

1. Where fraud or gross irregularity is sug eT | on the face of the papers. 

2, Where the decision is contrary to existing laws or oe Bde. wees 

3. In. event of disagreeing decisions by local officers. i pe 

4, Where itis not shown that the party against- whom the decision ¥ was rendered, 
was duly notified of the decision and of his right of appeal. 


Taking those provisions in their order, ‘I find that fiene. is Gotha - 7 
on the face of the papers that would warrant such action under the | 
first one. | 

The second one is ‘applicable only wtiet tne controversy 18 istacen: 
the claimant and the government (Watts v. Forsyth, 5 L.D. , 624). That 
is not the case here. oo 
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‘There are 10 disagreeing ‘asciuiGnes ty the local offieera, and the | 
attempt of Newton to appeal shows that he had full knowledge of the. 
decision of the local office, so that the third and four th DEevalons of 

said rule do not apply. 3 | 
Unless such action as your office decision. is feat warranted by 
said rule, the decision of the local officers should not be disturbed 
(Lindgren v. Boo, 7 L. D., 98). 

Clearly your office Hectaon is not basdd on all y of the provisions of 
Rule of Practice No. 48, nor is it authorized thereby. Said decision is 
therefore reversed, and the papers in the case are herewith returned 
to your office, with instructions to dismiss the appeal of Newton, and 
| eons the case. 


' Womeons 0. Monn. 


a "Motion for review of departmental decision of April 5, 1894, 18 L, D., 
=. 380, denied by Secret tary Smith, June 23, 1894, 3 


RAILROAD GR: ANT—INDE MNITY SELECTIONS. Ss 
NORTHERN Pactrrc R. R. Co. 


The right to select indemnity within the second belt can not be recognized until it , 
is made to appear (1)- that the grant, in the State in which the selection is _ 
sought to be made,-can not be satisfied within the limits of the first belt, and, (2) — 
that the loss, speciticd as the basis for such selection, occurred frem a mean 

. subsequent to the passage of the act of J uly 2,.1864, : 
| Secretary Smith. to the Commissioner of the Gener al Land 2 Ofc, The? 
(ILA) oe 4 . BF, 1894 CBW. O.) 


- With your office letter of May 19, lasts was onaarded for my 
approval, clear list No. 9, covering 28, 485, 06 acres of land within the 
second indemnity limits of the grant for the N orthern Pacific: Railroad 
company, as provided for in the joint resolution of May 31,1870. (16 — 
Stat., 37.). 

The lands Included in said list are within the Duluth land district, 
Minnesota. | 

By the provisions of the act of July 2 2, 1864 (13 Stat., 365), making 
_ the grant for said company, indemnity is provided for in lieu of land 
lost prior to the definite location of the road, to be selected not more 
than ten miles beyond the limits of the granted sections. 
. By the resolution of May 31, 1870, supra, it is provided: 

In the event of there not being in any State or Territory in which said main line 


or branch may be located at the time of the final location thereof, the amount of 
lands per mile granted by Congress to said company within the limits prescribed by 


os its charter, then said company shall be entitled under the direction of the Secretary : 


of the Interior, to receive so many sections of land, belonging to the United States — | 
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and cre ated by odd-numbers within ten miles on each side of said cosas beyond 
. the limits prescribed in said charter as will make up such deficiency on said main 
line or branch, except mineral and. other lands as excepted in the charter of said 
company of eighteen hundred and sixty-four, to the amount of lands that have been 
granted sold, reserved, occupied by homestead settlers, pre-empted or otherwise 
disposed of subsequent to the passage of the act of J wy: two, eighteen hundred and 
sixty-four. 

‘It will be seen that said resolution has two conditions precedent to 
the right of selection not found in the indemnity provision generally 
- contained in grants made to aid in the con struction of railroads, namely: 
that it must appear that the grant, im the State in which the selection 
is sought to be made within the second indemnity belt, can not be satis- 
_ fied within the limits of the first belt provided for in the act of 1864, 

(supra) and second, that the loss, made the basis for the selection, should 
have occurred from a disposition | made subsequent to the passage of 
the act.of July 2, 1864 (supra). | 

~The eautiionte attached to the list in question in referring to the - 
tracts designated as bases, states that they ‘‘ were actually lost to the 
grant and, so far as shown by the records, they have not been used 
heretofore as bases for other selections.” 

There is in no place in the list nor in the letter of transmittal a mite 
ment or certificate from your office to the fact either that the grant can. 
not be satisfied in the State of Minnesota, within its. first indemnity 
belt, nor that the losses assigued for the bases in this list, occurred 
from disposals subsequent to the passage of. the act of J ea 2, 1864, as 
is required by said resolution of July 31, 1870 (supra). 

Upon inquiry at your office, I Jearn that examination was not nee: 
_ for the particulars referred to, and the list is-therefore herewith returned | 
. for further examination, to the end that the certificate attached to the © 
list may be supplemented by a statement. in the matter of the partien- 
_— indicated. . 7 


STATE OF WASHINGTON v. MCBRIDE. 


Motion for review of departmental decision of March 17, 1894, 18 L. 
D., 199, denied by ore Smith, June 23, 1894. | 
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_ OKLAHOMA LANDS—SELTTLEMENT ‘RIGHTS. 
‘“Hieems ET AL. ® ADAMS. 


: Crossing the territorial line (to ebiain weer , prior. to ine: hoor fixed for eitenie - 
the territory for purposes of settlement, does not. disqu: ality the settler, it appear- 
ing that he returned to the boundary. line and there awaited the hour for enter- 

‘ing, that the watering place visited was used. by the people « amping | in. that 
amy, and | was not in bie neighborhood of the land settled upon, 


Secretary Smith to the Commissioner of the Genera Land ote, J wne 29, me 
a) eee 4 2 ek 1894." ey ae (d- Ti) 


I have considered the. aes, to ‘this Departinéiit: taken by Arren = 


me G. Lewis, Robert Ww. Higgins, Cynthia’ EB. Couch, Townsite Board -No. | 


2, Sarah A. Waynick and John C. Adams, eospectively: from your — 
| Gace decision of April 27, 1893, in the case styled Robert W. Higgins 
et al., v. John C. Adams, involving the SW. 4 of Sec. 33, T. 12 N,, Bh 3) 

Wig of Indian meridian, Oklahoma City, aad district. | | - 
The record shows that on April 23, 1889, at fifteen minutes after ee 7 


 oclock a. m., at the Guthrie land ofiee, J J ohn C. Adams made homestead | 
‘entry No. 9, ‘of said tract of land.. | 


Contests and applications to en are were filed pean Adame aa 
by the following parties and in the following order i in point of time: 
April 24, 1889, Wm. L. Couch’s application t to enter; .- 

- April: aT, 1889, Couch’s affidavit of contest; 7 | | | 

May 2, 1389, R. Ww. Higgins’ 8 application é5 make soldiers’ homestead , 


aa entry for said tre acti, ae on the same ony he a his affidavit of con- - 


test; . 
| May 18, 1889, John M. ‘Dawson filed his. allidavit of contest, and. an 
application to sree: ot - 
July 18, 1889, Sarah A. Wayniek filed her affidavit af contests 
duly. 20, 1889, Arren:G. Lewis filed his application to enter, and on 

pore. 11, 1889, his affidavit of contest; 

August. 11, 1889, J. W. Davis et al., as townsite Giniis filed con- 
test against Adams's entry and claimed. Super rights to the other a 
| claimants and contestants; nae x | 
September 25, 1890, Townsite Board No. 2 filed their petition of inter. : 


TG ‘vention 1 in the controversy; 


| January 15, 1891, John E Ginga et al., as rates of West Okla. 
a= tomas filed. cat purported to be-a copy of Ca declaratory. statement is 

and affidavit” alleged to have been filed June 5, 1889. a 
Other persons, at divers times, filed: affidavits of. contest, applications 7 
to make homestead entries for the brats, but. they have passed out o : 

the case. : 

' April 21, 1890, [walla c Genet: ied. and. on eo a 17, 1390, a . 
- widow filed an application 2 be perl initted to make hom estead entry as | 
ue oo of her husband. : _ ~ 
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' All of the applications to enter were ‘rejected for ‘conflict with 


Adams's entry, from which some of the parties appealed to your office; 


thereupon your office ordered a hearing to determine the rights of all a 


cz parties interested. 


The hearing was had before the register and receiver a which the | 
: parties appeared and submitted their testimony. 
On August 2, 1892, the local officers rendered their decision by whieh 
they awarded the land to Dawson. | 
The Townsite Board, Couch, Lewis, Waynick, Morgan, Hig ggins ana . 


' Adams, appealed to your office. 


On April 27, 1893, your office affirmed the judgment of the rer 
- and receiver. ‘Adame. Couch, Higgins, Waynick, Lewis and the Town: 
site Board appeal. 

The testimony clearly proves that Adams, seae and. Waynick are 
disqualified from acquiring any interest in. the lands by reason of hav- 
_ ing entered the Territory in violation of law and the President’s proc- 
_ Tamation. Your decision respecting these parties must be affirmed. 

- This narrows the controversy down to Higgins, aeSON and Town: 
Site Board No. 2 
| Higgins bases ne claim under an alleged cctiomart made at ih min: 
| a after two o’clock in the afternoon of April 22, 1889. Dawson bases - 
- his claim under his contest affidavit filed May 18, 1889. | 

_ Townsite Board No. 2 is here claiming only as the successor of Davis 
: et al., townsite claimants who filed a cone: ac ainst Adams's entry on 

| August 17, 1889. 

As to Higgins’s settlement on the tract, your office found, as a fact, — 
that he reached the land in contest, about ten minutes after two orelock 7 
in the afternoon of April 22,1889. From a careful examination of the 
_ testimony, I am well satisfied that your conclusion. in this respect Was: 7 

correct. 

— » The only remaining question to ma ieee mined is whether Higgins is 
: disqualified to make entry of the land by reason of his having entered 
the Territory prior to ane time fixed: by law and the Presid ont’s proe- 
-Jamation. 

After careful consider ation of all ‘the pesuOny, this Department 
finds that the following facts are clearly proved: | 

1. Higgins did not at any time before April 22, 1889, enter upon or 

occupy any part of the Oklahoma Territory. 

2 On April 22, 1889, between the hours of 11 o’clock A. M. and 12 


;  M,, he drove his ar across the eastern line into a little lake or pond © | 


lying within the Territory, about a quarter of a mile west of said line, 
_ “where there was water, and alot of horsesand men” testimony of W. 
©. Troglin, Dawson’s witness, pp. 687-688) and. watered his horses, and _ 
immediately returned to the line and resumed his place in the crowd of 7 
persons there who had witnessed his going and. return. 3 
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8 When Higwitis started out to water his hor ses, § some of the crowd i 
shouted: “Youre too-soon,”.and some shouted: “He's going after 


water.” And as he returned into the line, Higgins, in answer to wit-- 


ness Bunger, who said “I thought you was making a break,” replied: 
“Tf I get a home, I will get it right.” (Testimony, p. 768.) | 


4, Higgins remained at the line until 12 o’clock, meridian, and. at, or 


a few moments after that hour, started fairly from the line into the Ter- | 
ritory with the rest of the cr owd who obeyed the law and the President's 
proclamation. 
5, Higgins drove papidign and aided at the. land’ in eontest oct | 
ten minutes after two o’clock P. M., and immediately settled upon it; 
and has ever since continued to hola possession of it, and to reside | 
upon it with his family, and he has made valuable improveinents thereon. 


6. The existence and location of the little lake or pond aforesaid was _ 
well known to the crowd assembled on the line in its vicinity. (Testi- 


mony of Wim. Neal, Dawson’s witness, page 708.). And on April 22, | 
1889, certainly, ; and before that day probably, the water of said lake — 
was used by the people camped there. It was equally accessible to all. 
7, After Adams and W. L. Couch and Waynick, Higgins was the 
first settler, and first applicant for homestead entry. - After eae ne. 
was the first contestant of Adams’s entry No. 9. 

The land he took is no where near said lake; it is not even shoei | 
that the route he took in going to it passed by the lake where he. 


' watered his horses. 


I do not, therefore, concur in the condlagion eencnied nee your office 


that his ne in entering the Territory, as shown by the record, disquali- . _- 


fied Higgins under the statute and proclamation, for I can not believe © - 


| that the facts in this particular case bring him within the spirit of the ~ 
prohibition i in the act of Congress aud. the proclamati ion of ne Presi- 5 Oi 


dent. | 
iis caso doesnot come -witmndhe Tals tonne: in iene AStes v. 
Wood (11 L. D., 330); Guthrie Townsite v. Paine et al. (12 L. D. , 653); 
 ib., on teview (13 L. D., 562); or Blanchard v. White et al. (13 i Diy. 

66). Nor does it come within the rule announced by the supreme court. 
in Smith v. Townshend (148 U.S., 490), as I understand said case. 7 
| For the for egoing reasons, your office decision is reversed, the claims ~ 


of the Townsite Board and settlers, as well as the contests of Dawson 


et al., are hereby dismissed, and Higgins will be penmuned to. make: 7 
| entry of the tract in controversy. 
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- DEPUTY UNITED STATES MINERAL SURVEYORS. 
CHARLES W. HELMICK, 


A resident of a State holaing a commission as United States deputy mineral sur- 
- -veyor therein can not act thereunder in another State; nor can such auEveyor 
hold commissions simultaneously i in two or more States. 


| Secretar, ‘y Smith to the. Commissioner of the General Land Office, « ine 
J. I. By) aa 30, 1894. a (EF. LT. 0.) 


I am in ‘receipt of your office letter of April 27, 1894, replying to 
- departmental letter of April 23, 1894, requesting a statement as to the 
interpretation given by your office.to section 2334 of the Revised . Stat- 
utes, so far as the same relates to the appointment of United States _ 
‘deputy mineral surveyors, and the practice thereunder. | 

The question raised is: Can a person resident of one state hold a 
commission as United States. deputy mineral SENelogs and act there- 
under in another state? | 

It comes up in connection with the application of one Gian Ww. 
‘Helmick for a commission as deputy mineral surveyor for Idaho, he 
being at. the time of said application a duly appointed deputy mineral 

surveyor for Montana, and a resident of that State. 

Your office, by letter of February'10, 1894, addressed -to the: United 

States - surveyor-general for Idaho, held that Mr. Helmick, while a 
‘resident of and holding a commission as United States deputy mineral 
surveyor in Montana, should not be ee to a similar position 1 in 
Idaho. 

This construction of the law is s objected ee ina it 18 sdontonded: that 7: 
‘it will operate disadvantageously by preventing the: employment in 
many instances of the most expert, and skilled surveyors, or of those 

most convenient to claims to be surveyed. 3 

The question is, not what law is desirable,. but what-i is the law. 
Section 2334 of the Revised Statutes provides that: 

The surveyor-general of the United States may appoint in each land- district con- 
taining mineral lands as many competent surveyors as shall apply for appointment 
to survey mining claims. .The expenses of the survey of vein or lode claims, and the 
survey and subdivision. of placer claims into ‘smaller quantities than one hundred 
and sixty acres, together with the cost of publicatiou of notices, shall be paid by 
the applicants, and they shall be at liberty to obtain the same at the most reasona- 

ble rates, and they shall also be at liberty to panty any United, States deputy sur- 
vey or to make the survey. 

- [understand the holding of your office to be that the word “land- _ 
district” as used in the above quotation means one surveyor-general’s _ 
district, as used in Sec, 2212 of the Revised Statutes, i..¢., one State or 
Territory. I think it is intended to be, as the word indicates, more 
detinite and specific than that. It has a well defined and settled mean - 
ing under the law and the practice of the land department. See page - 
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- one of General Circular of 1892, and Sec. 2234 Rovieéd Statutes. ‘It 


- means, as there indicated, a district with well defined boundaries estab- 
lished by law, in which is a Jand office with register and receiver. 


.When a deputy mineral surveyor is appointed he should be commis-— 
sioned as a resident of a particular land district in his state or territory. 
This, however, does not confine-his duties to that particular land-dis-_ 
trict, for Sec. 2334, Revised Statutes, a part of which has been quoted 
herein, after providing for the payment of expenses of surveys. of min- 
eral. bons by the applicants, further provides: “And they shall also 
be at liberty to. employ any United. States deputy surveyor to make the 
survey.” I construe this to mean any ‘deputy mineral surveyor within 
the jurisdiction of the surveyor: general from. whoni the commission is 
held—that is, within the state. or territory for whieh such surveyor- 
general has been appointed. : | 7 , 

This. view of the law would dnbibi. any Pe mia. surveyor | 


c oe from going outside the state or territory in which commissioned to Sur- | : 


- vey mining claims. The reasons for this are obvious. The law con- 


ot templates that the appointee shall be under the. ‘direction of and | 


4 answerable to the officer who appointed | him,.and a sur veyor- general i in 


one state can not direct or control surveys In another state. — 


Neither, under the views herein expressed, can a deputy mineral sur- 


- -. veyor hold commissions simultaneously in two or more states, for by the 


terms of the law he must, as already indicated, be a resident of the — 
state and land-district in which he holds his appointment, and a person ' 


ner can not have two places of residence at the same time.. 


You will instruct United States surveyors. -general to act in accord: 


ance with the law as herein interpreted in the matter of granting com-" a 


; missions to United States ao mineral se: 


ay AHOMA. TOW N gee gs. : 


_Cumpnrs wv Coun. 


mo 


A deed tio a owt as iscued by a townsite board. in. ‘obedicnce. te a ‘judicial ater 
terminates departmental jurisdiction in the matter, and the case, . therefore, 
being finally aaa of, Ane. ene depectied the successful party. should 
be returned. 

‘The Department, has no ane in determining how costs. lovied in judicial pro- 
ceedings shall be paid. Pm 8 a 


2 Seor etary Smith to the Commissioner of the Generat Tina Office, June ; 
; (J: Be el | a 30, 1894. - a me = - 7 ee Ww. ‘G.) 


In your office letter of Oct bee 1: “1892 the ‘tacts .: are. set forth in vie - : 


“ee saation of the: proceedings had in fs pasa of F. M. Childers v. H. B. 
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"Brom. said letter and. acconpanyin g paper s, it appears that this case | 
was’ reg ularly heard by townsite board No. 3, and decision rendered i in ) 
favor of Childers, from which Cole appealed 6 your office. 

In view of said appeal the townsite board refused to issue patent to 
Childers and he, thereupon, petitioned the court for a mandamus com- — 
pelling the issue of eae in accordance with decision of said townsite 
board in his favor. 

An alternative writ issued | on aaa: peuuon requiring the board to 
show cause, to which no answer was made, and a peremptory writ | 
issued in obedience. to which the board issued deed to the lots in favor 
of Childers, : | | 

The: costs in said ey ainounted ts more than: $10, and fol- 
lowing the decision of the court Childers’. attorney made formal demand 
-for the: return .of ‘the: ‘3100: deposited by Childers as ee for the 
--eosts of the trial had betore said board. | 
Your office letter. presents. two. questions: ‘first, how call the Gosta: 
levied in said proceedings by the court, be paid? second, _ ’. 
inasmuch as the right of appeal to this office and ‘the Department. has. bean 


awarded in the cases in question, aud the parties assured that the’ ‘money deposited 
to pay the.costs of the trial before the townsite board would ‘be refunded: to the par- 


_ ties found to be entitled to the lots in the final determination. of the cases, what a a 


instructions shall be given the board. relative to repayment. of such. moneys: : 


For some reason ho action appears to, have been. taken. upon your let- 
| fe of October 1, 1892, and my attention: is. called thereto. by your | 
oflice letter of March 29, 1894. | 
 * It appears that during the. pendency. of. ‘this qmatter: shetire this | 
_ Department, the question as to whether an appeal is ‘allowable from _ 
the decision of the townsite board in contested lot cases, has ‘been 
‘prosecuted to the supreme court of the United States, resulting in the © 
decision of that court under date of November 20, last, as follows: pal 

In our judgment it was entirely within the compétency of the Secretary to provide 
for an appeal in cases of contest, and, as he had done SO. by, the regulations in ques- 
tion, and an appeal had been duly takén. thereunder in the case before us, the trus- 
tees properly declined to issue the deed, and the mandamus was improvidently 
awarded, even assuming that the district court had j aut isdiction. . 

McDaid et al. v. Territory of, Oklahoma. . 

It will thus be seen that the decision of. the townsite oak in con- 
tested lot cases is not a finality, but in the case under consideration no 
answer having been made to the writ issued upon the petition for man- 
damus, a peremptory order issued under which the lots were deeded to 
Childers. By the issuance of said deed the land passed beyoud the 
jurisdiction of this Departinent and said-case must be:considered as 
- finally disposed. of. for the purpose of. returning the money dehostied 

by Childers, as applied. for. | 
In answer to the question as to how the Gaabs levied in aT eoeaedl: 
_ ings by the court shall be paid, 1-am of the opinion that this is a:mat- 
ter that relates to the execution of the judgment of ‘the court and is’ * 
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one in which this Department. has .no. interests. It might be stated, 
: however, that, the liability is one that is individual, that is, if there is | 


any liability, it was on the officers of the board individually; hence ~ 


there is no necessity for directions vom this Department as to the col- 7 
| lection of the same. =“ 


. INDIAN LANDS—EXECUTIVE WITHDRAW, AL, 


 Hrnry FL BRUNE. 


An entry, disallowed on account of conflict with the exeeutive with drawal for the 

_ protection of the Yakima Indians in their fishing privileges, may pass to patent, | 

_ where it appears that the tract in question is not pnames for the pur poses of ane 
withdrawal. 


. Secretary Sinith to the Commissioner of the Cora Land Office, June 30, 
Sei 3 1894. | a (G.O.RB.) | 


: On. February 3, 1894 (18 L. D., , 38), the Department moditied its. 
- decision of August 31, 1892 (L. and R. .. 252, page 169.), which directed 


the cancellation of Henry F. Brune’s pre-emption cash entry for the 2 


E. 4 of the SW. 4; the SE. 4 of the NW. 4, and the NW. 4 of the SE. 

4, See. 6, T.2.N., R. 14 E., Varco land district, Washington: | 

The Department i in its said decision of February 3, 1894, after. setting 
out fully the facts in the case, directed. that a hearing had before > 


the register and receiver “to determine the true facts relative. tothe | 


| situation of this tract, whether it is in any way necessary to the tr eaty Bee 
| rights guaranteeing the Indians fishing privileges,” etc. | 
A. copy of “said decision was transmitted to the Commissioner of 


| Indian Affairs, with directions that an agent of his bureau be present — 


at the heari ing and represent the Indian eribe: | . 
Tam -nowin receipt of a letter from Frank ©. Armstrong, ‘Soene: 
i Commissioner of Indian Affairs (copy herewith enclosed), stating that 
Bernard Arntzen, special allotting agent, was furnished with a copy of | 


said. departmental. decision and instructed. to ea with the orders - 


therein made. | 
Ou May 21, 1894, the cecal made his report, stating that he , had | 
made a full investigation of the matter of the suspension of the pre- — 

- emption cash entry of Henry F. Brune, embracing the lands above 
described, by personal inspection of the lands, aud by inquiry among 
the Indians and others; that from his personal observation, and from. _ 
_ reliable information, said lands:are: situated .in:the-foot. hills: four miles - 
from the Columbia river; that no Indian trails lead to the river across. 

' the lands; that there is a broatl public roail to the south of the lands’ 


 Jeading to the Columbia river; that the lands described can in no way 
_ beof any use to any person or persons in facilitating fishing or the 
—euring of fish; that.the control and ownership of the same by claimant. 


~ will in no an interfere with the free access to the Columbia fiver, or— 
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the fishing pr ivilees es or rights reserved by treaty to the Yakinia Nation 
of Indians. He therefore recommends that the rehearing be dispensed — . 
with, and that the order suspending the entry of Mr. Brune be revoked. — 
In view of this report,.the Commissioner recommends that the lands 
covered by Brune’s entry be relieved from the order of Tepes in | 
this recommendation I concur. | | 
If no other reasons exist, save the order hitherto made citing | 
the Jand from enety, let patent issue. - 


ABANDONED MILITARY RESERV ATION-SETTLEMENT. 
WILLIAM G. WINGFIELD. 


Acts of settlement prior to J anuary’1, 1884, docarane the right of a settler to make 
homestead entry of lands within an. abandoned military Teservation. 


-_ Secretary Smith to the Commissioner of the General Land Office, April Dy 22 
ma Cr I. H.) | , 1894, om t GS B) 


- In this matter Winefield appeals to the Department from your office — 

- decision of November 17, 1892, rejecting his application to make home-. 
: stead entry of lots 3 and 4, See, 15 and lots 2 ane 3, Sec. 15, I. 15 N., 
R.5 E., Prescott, Arizona. 


The ground for your office iéaion's was that a aonion of the land 


was within the Fort Verde Garden. reservation, and Win gfield’s appli- — 


cation did not show that he had established residence prior to J anuary | 


7 ‘1, 1884, which was necessary to entitle him to the poe poy isions | 


‘of the act of J uly 5, 1884 (23 Stat., 103), 
The Fort Verde Garden tract was eatabliched by executive order on. 
October 24, 1871, as a garden for Camp Verde, which it joins on the | 
south. It was rolinadished and transferred to the Interior Depart. 
ment on July 22, 1884. On March. 24, 1890, it was surveyed and the. 
survey accepted. It contains 2,985.82 acres. 2 
On July 5, 1884, Congress passed : an act entitled ee An act to arowids | 
for the disposal of abandoned and useless . military res ervations.”’ It ; 
is provided in the second section of this act as follows: a 
That any settler who was in actual oceupation of any portion of any such reser- 
vation, or settled thereon prior to January first, eighteen hundred and eighty-four, 
in good faith, for the purpose of securing a home and of entering the same under the 
general land laws, and has continued in such occupation, to the pr esent time, and is. . 
by law entitled to make homestead entry, shall be entitled to enterthe lands occu- 


pied, not exceeding one hundred: and sixty acres in a body, according to the gov-_ | 
ernment surveys.and subdivisions. 3 


In transmitting the appeal now under consideration, the. register 
states. that Wingfield has manifested good faith, and, fhoueh his actual 
residence did not begin until a few days after anuary 1, 1884, he had : 
| had posession of the land. since December; 1883. 


4 a 
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Wingfeld’s appeal. is Sworll to and corroborated. by: two, vitnessoa 


In it he states that the portion of the. land lying within the Garden ie 


‘reservation has been occupied. for twenty years and. during a portion. Z 
of the time when it was held i in reserve, but that it was never used by | 
the military. authorities; that appellant. ‘purchased. thé improvements | 
on said land in December 1883, and thereupon took possession, and has _ 
held and cultivated it ever since; that he moved on. the land about 
January 15, 1884, and that he and his. family have resided. upon. it con-. 
- tinuously since February, 1884; that he has improvements on the land 
valued at $3,000. os 
Asit has become a settled doctrine that’ the act. of Meutlenent dates 
from the instant the settler goes upon the laud with the intention of 
making it his home and performs some act indicative of such intent, 
_. the purchase of the improvements, and. possession by Wingfield, in 
“ December, 1883, brings - him within the provisions of the act as a set- | 
-tler prior 6. January 1, 1884, and therefore entitled to make homestead - + 
entry of the land. You will pecordingly pecept his a ata if oth. 
 erwise. qualified. 


- PUBLIC SURVEYS—MAXIMUM RATES. 
_. §TaTE oF IpAano (On Review). 


e Payment. of ee maximum rates allowed for public. surveys: should not. aie refused a | 


where the contract therefor was authorized by the Department on due showing 
as to the character of the lands to be surveyed. 


: _ Seeréiar y Smith to the Commissioner of the General Land Office, Tune a: 
(J. 1. H) BF, TBI > _(W. FSM) : 


In March, 1891, the United States surveyor. en fon ‘the State of | 
Taano ‘eransmibted to your office the applications, petitions and affida- fae 
vits of the settlers in certain several posnsany « of that State Pravine es 
- for the survey of the same. , 7 

The euyeyer ete? in a letter to y your office of ‘March 28, 1891, 
says: oe | 
It is impossible to contract for surveys in 1 that section of the sountry at ine mini-- 
mum ($9, $7,.and. $5) and. intermediate ($13, $11, and $7) rates allowed by law, the 
lands being’ mostly more or less mountainous ‘and -covered with heavy timber and. 
brush. The land in Latah and Kootenai counties are in fact identical with those in 
the State of Washington where a maximum tate per mile. is allowed ie act of 
Congress. 


o _ Influenced by these a oaa aon by letter . E 2 ee el 8, 1891, | 
it was recommended to this Department that your office be— 


= Authorized to instruct the United. States Surveyor General for Idaho to award ie. 
competent: and reliable surveyors contracts for the survey of the. townships herein | 


named at rates of mileage not to exceed the minimum ($9, $7 and $5) and the maxi- = 


mum ($18, $15 and $12) allowed for public surveys by the act of August 30, 1890, the see 


_ Jatter rates to apply only where the lines of survey shall pass over Jands that ane e . 


7 mountainous, ay ‘timbered, or Goverpe with dense undorerow sn. 
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- Responding to this recommendation the Department, on April 11, : 
| 1891, addressed a letter to. your office, the. particular phraseology of 

_ which seems to haye an important bearing upon the questions at issue, . 
and. so much thereof as appears necessary is here craiserbed as fol- 
lows: | | : 

The Department i is in Neaeipe ses your letter of the 8th instant enclosing communi- _ 
cation dated the 28th ultimo from W. H. Pettit, U.S. surveyor general for Idaho, with 


_ ,accompanying diagram; also petitions and afidavits from alarge number of settlers 
in certain described townships i in Latah, Kootenai and Nez Perces counties, in Idaho, 


_In view of the facts set forth you are hereby authorized to direct the surveyor 
general to contract for the survey of the traet described in the ie a aati 


~ ete... 


. Acting andar the authority thus given, | Willis. H. Pettit, AT. 5. sur- 4 
_-veyor general for Idaho, on April 25, 1891, contracted with Oscar Son- — 
-nenkalb and J ohn A. Long for the survey of certain of the townships | 
described in the petitions of the citizens. a more particular description _ 
of which it is not necessary to insert here. The contract thus made is 
numbered 130, and was approved by your office on May 18, 1891. | 
ers naie ae your letter of August. 25, 1893, your office transmit- 
ted to this Department a duplicate of the Su tract and’ bond, and 
detailed account of the cost of the execution of the same, and requested 
authorization for the payment of the account at the maximum rates of 
$18, $15 and $12 per mile. | 
On October 17,1893, the Department rendered a decision holding t ynau 7 
the act of August 30, 1890, 26 Statutes, 389— | 


Only authorized the payment of the maximum rates ($18, $15 and $12) per linear 
mile for lines passing over lands heavily timbered, mountainous, or covered with 
dense undergrowth, in the States of Oregon and Washington, as will be seen by an 
examination of the text of the act. Only the intermediate rates ($13, $11 and $7), 
could be allowed for the survey of that class and character of the public lands out-: 
side of the said States of Oregon and Washington. The maximum rates ($18, $15: 
and $12) per linear mile under the act of August 30, 1890, could be allowed in other 
States only where the lines of survey extended over lands heavily timbered, moun- 
tainous, or covered with dense undergrowth, and, in addition, combining. “excep- 
tional difficulties” in the surveys, and where the work can not be Sout actou: for at 
the intermediate rates. | : 
It was decided, however, that, ‘inasmuch as ‘your office was dinéctaa | 
7 and authorized by this Department to award a contract at the rates n 
question,” those rates would. be allowed for such townships as were _ 
specifically named and described in your office letter of April 8, 1891, 
by. which the matter was. first brought to the attention of the Depart- 
_ ment, but disallowed as to all other townships « embraced i in the contract, 


The contractors, Sonnenkalb and Long, are now here asking for a 


review of the decision first rendered, and for allowance of the maximum 
rates stipulated in the contract. Reeanpaneiie the motion are the 


affidavits of Oscar Sonnenkalb, one of the contractors, of Willis H. . 


- Pettit, the former U. 8. surveyor general for Idaho, and of F. J.-Mills, 
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a U. S. ae ty sur veyor, all to the general effect that the survey es fe: = : : 


lands embraced in the contract involved “exceptional difficulties.” - | 
— Upon reconsideration, after a very careful examination of the record, , 
I am satisfied that departmental decision of October 17, 1893, is. a - 


‘neous. The representation of the U. 8S. surveyor general for Idaho to. ae 
your office, and through your office to this Department, that it was 23 


“impossible to contract for surveys in that section of the country at. 
the minimum and intermediate rates allowed by law,” fur nished ample 
warrant for the authorization of the contract at. the maximum rate, 


and, in view of the re-examination which I have given the matter, itis 


absolutely clear to my mind that my predecessor, Mr. Secretary” Noble, | 
_ intended to authorize, and in faet did authorize the contract at that 
. rate. er oe 


66h Tn view of the facts set forth,” it is said in departmental letter of ; oe 


April il, 1891, to your office: 


You are hereby ‘authorized to direct the surveyor gerieral. to spubans for the — 


survey of the tracts described in the townships named, at rates of mileage notto | 
_ exceed the minimum rates for ordinary lands, and not to exceed the maximum rates 


. «+ + Where ihe lines of survey shall pass over lands that are mountainous, 
heavily timbered, or covered with dense undergrowth. 


When this letter was written the writer had before him the petitions. ; 


and affidavits of the settlers describing the townships, and. diagrams ee 
_ thereof, aud it is too clear for argument that it was -eonceived. and ' 


indited with reference to these accompanying documents which alone | 
supplied the basis of the action taken. Manifestly, the evidence upon — 
which the authority - was given was found, not in your office letter of 
April 8, 1891, but in its inclosures, to wit, the communication of the | 
_ surveyor Sonera for Idaho declaring it to be impossible to make the 
contract at rates other than the maximum, the diagrams of the town 
ships, and the petitions and affidavits of the settlers. | 

These diagrams, petitions and affidavits embrace “all the lands a 
involved in contract No. 130, and this Department, therefore, must be 
held to have authorized that contract in its aren at the rates a a 
lated therein. e 
- Departmental decision of October 17, 1893, rendered in. ‘this matter, : 
_ is, therefore, hereby revoked, and it is now. ordered that rates be 


allowed according to the fare of the contract,. that. is to say, $9, 87 Pak 


7 and $5 for ordinary lands, and $18, $15 and $12 where the lines of survey. 
pass over lands that are mountainous, ees timbered, or COere . 
with dense undergrowth, | 48s 
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Abandonment. 
See Contest, Residence. 


Page. 


‘The execution ‘of a lease by: a tages ; 


steader of the land embraced within his en- 
try and the occupancy of said land by his 
tenant will not defeat the right of the en- 
tryman to perfect title under his entry, 


if he continues to reside on the land, ual 


improve the SAME .--.----- eee ee eee eee eee : 


i Absence, Leave of. 
See Residence; and Contest. Sub-title, 
Homustead. . ; 


Ace. unts, 
See Survey. . 
The unexpended halance of an appropria- 
tion, made for the survey of public lands, 
can be used in paying fora survey completed 


during the fiscal year subsequent to that 


for. which the appropriation was made, pro- — 


vided such payment be for the discharge of 
liabilities under a contractmade during the 


year for which such appropriation was made, - 


‘ even if the work be completed after the ex- 


" piration of the period specified therefor.... 194 


An unexpended balance of an appropria- 
tion, made specifically for the service of a 
particular fiscal year in the survey of aban- 

- doned military reservations, can not be used 
in payment of a liability under a contract 
awarded after the expiration of said year... 


264 


Special instructions to a deputy surveyor | 


lowering the rate of compensation stipulated 


in a contract will-not make the sureties on ~ 
said deputy’s bond parties to such modifica- © 
tion, and a failure therein, in this.respect, 


would relieve such sureties from liability on. 


paid bond..-....---2--210 ence ee eee eee scenes 
Accretion. 
See Survey. 


Alien. 
See Ni aturalization. 


Alienation. : 

A contract of sale in which a fication, cul- 
ture entryman is bound to execute a war- 
ranty deed to another, on securing title to 
the land covered. by his entry, defeats the 
right of the entryman to perfect his claim - 

The revocation of a contract of sale after 
thé initiation ofa contest against the entry 


475 


196 


charging the fact-.of, will. not relieve the . 


entryman from. the eonecanene es of his ille- 
MOL OCU nai scd ack ede eesis ck peices geeea ae ; 


14469—voL 18——_39 


that will defeat the right of the. home- 


Page, 
A deed of land embraced in a homestead - 2 
entry executed prior to final proof by the 
entryman, in anticipation of death and for . 
the purpose of securing the land to his chil-_ 
dren, will not be treated as an alienation .. 
rT 201) 1 ange RP re RO ogres Seep gem ne eee Cee eee O51 
The sale of a coal land claim after the | 
actual exécution of the final proof, but prior 


 toits filing and the payment of the pur- 


chase money, does not necessarily warrant 


the conclusion that the entry was made for 
- the use and benefit of another ...-.-......-- 882 - 


Amendment. 


See Lintry, Practice. 


Appeal. 


See Practice. 


Application. 


See Contest. | | 

A rule of the local office regulating the 
presentation of, adopted to avoid confusion, 
is conclusive upon parties taking action 


thereunder without protest..-..-...-...-.- 14 


To enter, pending on appeal, if legal, op- 


” -erates to reserve the land for the benefit of © 


the applicant until final action thereon.... 45. 
No rights are acquired under an applica- 
tion to enter thatis presented and properly 
PO)OCUOG cae ieweditat sa. Ueda cee eSeyawa be 14 © 
To enter, under which. no rights can be 
acquired, properly rejected and pending on 
appeal, will not defeat a subsequent indem- 
Tilty GOlSCtlOM sc Soe nncashscsaceenncnsensves - 163 
Failure to appeal from the relention ofan - 


application to enter docs not defeat. the 


right of the applicant, where he is not 

given the requisite notice in writing, of _ 

the adverse action and of his right of. an ; 

Peal WheLOMOM. s fwucwen occiescecue we Ae 6 
An amendatory, or supplemental appli- 


_ cation to enter, filed-under a practice of the 
. local office that called for such action, will | 


not be regarded asan abandonment of rights 


secured ‘under the original application....- 486 


To make entry of public landean not be 


. allowed if-based on preliminary papers exe- 


cuted prior to the time when said land is 


legally subject to such appropriation...... ‘482 


The acceptance of an application to enter 


subject to the preferred right of asuccessful 


contestant does not vest in such entryman 
any right as against the contestant; but 
protects him against the intervening appli- 


- cations of other parties .......----.-..--... 50 
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To enter, filed witli: an.invalid contest, but 
not aeconipanted by the required aflidavit as 
to the qualifications of the. applicant, or. a 

tender of fées, is not sufficient to reserve the 
_ land as against the subsequent application 
Of amother......------ 22. pee eee eee ee eee ees 557 

To enter, filed by a contestant, ‘should not 
be allowed during the pendency of a second © 
contest charging the speculative character 


* 208 CHO DTS tcl wiscs cckuanewdesteebawacta aia 358 | 


To enter, rejected on account of a reser- 
vation for the benefit of certain Indians, 
“may be allowed in the event that the lands 
go applied for are restored to settlement and 


eniry after due investigation . Saea tee twate: SOS. 


HOMESTEAD. 

The prelimiuary: affidavit coueieel in. all 
entries made since August 30, 1890, can not 
be received if made outside of the land dis-. 
 trictin which the land is situated; but in 
the absence of any adverse claim, the appli- 


cant may file a new affidavit - Hae Gerad alae 232, 


When a homestead applicant alleges a 
‘prior settlement right as against an entry 
of record, a hearing should be ordered to 


determine the rights of the parties .---.... 23. 


To make homestead entry, by a single 
woman duly qualified under the homestead 
law, and erroneously rejected, may be there-. 

- after allowed on appeal as of the date of the 
application, notwithstanding the fact of the 
applicant’s subsequent marriage.-...--.--- 45 


DESERT LAND. 

Based on preliminary papers ogennted 
before a deputy clerk outside of the county 
in which the land is situated, can not be ac- 
cepted ; but the applicant may file a new 
affidavit subject to un EYRE claims wees. 364 


“TrpEr LAND. 

There is no authority under. the law for - 
holding a timber land, subject to the sub- 
mission of final proof by an adverse Bid . 
emption claimant ............--.-+ siieewaues 306 


Arid Lands. 


See Reservoir: 


Afttormey. | 
In good standing, admitted to peeeties . 
before the Department, is not. required to 

file written authority to appear on behalf 


of his Glienivece..-<<-dces. Set Sees wmene sie 88 
- Cancellation. , 7 | 
OF a list of indemnity geibotisiie takes 
effect as of the date of the decision..-.... gan DLE 
Of an entry takes effect as of the date 
of the decision ordering the same....... ..--. 558 


An entry erroneously and inadvertently 
allowed, should not be canceled by the 
local office on its own motion, but where 
appeal is allowed from such action it will 

_ be treated as a decision recommending can- 


eellation of the entry ..-.-+.--.-see-e enone » 589. 


INDEX. ~~ 


. Ease 


Certiorari. 


An application for, may be allowed where 
the appeal. is dismissed because taken out. 
of time, and it is shown that the applicant 
was misled, asto the time allowed for appeal, 
by: the action of the General Land Office.... 41. 
Rule 85 of practice does not operate asa 
limitation on the time within which an ap- 7 
Plication for, may be made ...------..- eee. al 
- The record will not be ordered. up where 
the appeal is rightfully denied, unless the 
facts, as set forth, show that the applicant | 


ig entitled: to relief under the supervisory 


authority of the Secretary -- Feist ae rasta aes . OF. 
On application for, final judgment may be-. 7 
rendered on the merits of the case without 
calling. for the record, where the showing 


‘made justifies such action. -. ee rey 420 . 


Will not be granted where the right of 


_ appeal is lost through the negligeuce of the 


applicant's attorney. .- i Slate an atest aia ales ea 452 
Cherokee Outlet. 


See Town site. 


Circulars. | 
See Tables of, page 6 De 


Coal Land. . 
‘See Alienation. . 

An entry allowed in accordance with eX: | 
isting regulations that did not requre affirm: - 
ative proof as to the location of the land 
with respect to completed railroads, should 

not be canceled for the want of such proof.. 382 

An applicant for the right to make an . 
entry of, is not disqualified by his having © 
been, previously to such application, the - 
owner and intermediate assignor of a prefer- 


ence right to enter other coal lands ........ 444 | 


‘Commutation. | 


See Entry. (sub- -title Timber 


atest os 
Homestead ; Oklahoma Lands. 


Contieni ation. 


-SEcTION 7, ACT OF Marcu 38, 1891.. 

Is not defeated by fraud on the part of © 
the entryman and his immediate transferee © 
where the land is subsequently, and prior to 

March 1, 1888, sold to a bona fide purchaser; 
nor does the pendency of a contest prevent 
; such CONHTMAUOD. sees sch lense peed es wee 44- 

Where the record calls for an inquiry as 

to the good faith of a transfer, in determin-. 


-’ Ing whether an entry is confirmed, the gov- 


ernment is not precluded therefrom by its: 
own proceedings prior to the passage of said 
act in which the status of the transferee . 
was not involved... HUiuvieeewebeestueceuge 93 
Where a case is returned to the onevel 
Land Office for adjudication under said sec- 
tion and: an appeal-is taken from the Com- 
‘missioner’s action therein, the. Department . 
will not order a hearing on anissue involved. - 4 
in its former consideration of the case..:.... 299 - 


INDEX. 


; Page. 
An. biery err sieonely canceled on the re- 
port of a special agent without notice, is: 
confirmed for the benefit of a transferee 
thereunder, as against a claim for confirma- 

' tion set up by a transferee under an inter- 
vening entry, allowed while the order can- 


celing the first entry was in force -......... 311 


The initiation of a contest against an en-: 
try prior tothe passage of said act will not 
defeat confirmation under the body of the 
section, if the entry is otherwise within the 


terms of said section............--2..-.---- 324 


The receipt issued to. an Osage claimant 
on his first payment is a ‘final receipt” 
that entitles a subsequent purchaser of the - 
land to the benefit of the confirmatory pro- 
visions of said section, if other wise. within 


the terms CNETOOR bad cs te oe cath rs 441 


-  Apurchaser of land covered by a Sioux 
half breed scrip location, made under a power 
of attorney that isin effect an assignment of 
the scrip, who invokes the contirmatory 
‘provisions ot section 7, is charged with 
notice that said serip is not assignable . 
under the law, and is therefore not a bona — 
fide pur chaser within the terms of said sec- . 


A soldier's additional homestead entry 
regularly made under a certificate of right, 
and power of attorney, exhausts the addi- 
tional right of the soldier, and a subse- - 
quent exercise of such right is not con- 


firmed by the proviso .....-.. Pama ovens 129 j 


A pre-emption entry made by a settler 
that removes from land of his own to reside | 
on the public land is confirmed by the pro- 
viso, if otherwise within the terms of said _ 
section.........----- Seeteeweccteecucs aioe aa. kom 

An entry that is susceptible of confirma- ~ 
tion under the body of said section, and is 
‘also within the confirmatory provisions of 
the proviso to said section should be adju-— 
dicated under the Proviso tig ck rewuey auaieees 164 


Contest. 
See Contestant. 


GENERALLY. 


The sufficiency of an affidavit of, should 
not.be considered after the hearing without 


objection bheretOchatictiecceuenateseankeeas 540. | 


The allegations in affidavit of, will not be 
‘held insufficient if the charges therein, : 
_ taken together, set forth a state of facts 


that warrant cancellation.......--.....--.- Se 


The local officers may properly reject an-.. | 
application to contest an entry if in their | 
jndgment the charge as laid apalunt the . 


-entry does not justify a bearing -..--.---.- 465° 


An indefinite and general charge that an 
entry is wade for speculative purposes does . 
‘not warrant an order:for a hearing......-.. 20 

A changed date (from an earlier to a 
later), in.a stamped filing mark, on an ~ 
application to contest an entry, may be 
accepted as establishing the actual priority 
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- of .such application as against another, 


bearing a stamped filing mark of the later — 


_ date, though the latter Spnieation bears: - 
‘the lower number...---..----.----:-----+ Biss 455 


The right to proceed. against 2 al say 
dates from the filing of the affidavit of, and 
such right can not be defeated by a subse- .- 
quent relinquishment. ...... nes ae ee ~ 92 

Failure of the local office to sila a, boats 
ing on a charge that calls for such action - _ 
will not defeat the right of the contestant ~~ 
as against the subsequent relinquishment — 


of the entry uuder attack and the interven- 


ing entry of another .....-..::-.-0.--.. Seemed 108 
Must be prosecuted with all reasonable 


- diligence, and where such rule is not ob- 


served the government may properly regard _ | 
the contest as abandoned and proceed. ace 
cordingly ........-- Rives lei ae via esc ee :. 366 

No rights are spouted ander a second, 
in the event that the entry is canceled as _ 
the result of the prior proceedings......... 6 

No rights are acquired under a, filed after 
a departmeutal decision canceling the rec-° 
ord entry, though the time allowed for filing 


‘' ga motion for the review of said decision has 


not expired when the contest is filed. Saeed 537 
The withdrawal of, during its pendency 


- on appeal before the Department leaves the 


issue as between the ae aa and the 
HOVOPUNICND «2c wee tcues cede ceadcesewesews 233 
A. charge of fraud against an entry can 
not be established by evidence showing the 
fraudulent acts of a third party in relation 
thereto, if the connection of the entryman: 
therewith is not proved...........--....... 467 
The holder of a relinquishment will not 
be allowed to contest the entry covered 
DNC DY ic 3 oie escchcoecoweunces iepeens ws lad, O68 


Itis no ground of, that aia. entryman, for 
a consideration, agreed to contest a prior 


entry of the land, and, if successful, to 
- waive the preference right in favor of con- 


testant, and that said entryman thereafter 
refuscd to abide by said agreement, but, 


having secured the cancellation of the prior 


entry, entered the land himself ....----.:.. 577 
A timber-culture cntryman who makes - » 


entry of a tract involved in a pending con- | 


troversy can not thereafter be heard to 


- plead the pendency of said contest a8 an. 


excuse for non- compliance with law pf scwtihnwd 504 


DESERT LAND. | 
Common allegations, in pending applica- 
tions of different parties to contest the same 
desert entry, may be accepted as corrobora- 
tive of the separate affidavits of ...--...... 148 
The right of two or more. contestants to | 
unite in a contest against a desert-land en- 
try can not be recognized to the exclusion 
of intervening contestants.......---..----- 148 
An allegation, equivalent to a charge of 
illegality in that the land was non-desert 
at date of entry, in sufficient to warrant a 
HOATINE .-.casnuccncececeres secenenenees £20, 465 


Page. 
A dines that the tract of land is not 
now nor neyer was. desert land in char- 
acter or quality is sufficient to warrant a | 
“hearing as to the eharacter of tlie land.--.. “14g 
A charge of failure to effect reclamation 
within tbe statutory period will not lie 
‘where, during the period of allegéd default, 
‘ the entry is suspended by departmental 
Order oswetei ewe ee eee te ey 420, 465 
A charge of failure to reclaim, is not sus- 
tained if water in sufficient volume’ has 
‘been hrought on the’ land and so disposed 
as to render it available...........-.+---+- . 16 


- HomustTEap. 

- Will not lie against a homestead declara- 

tory statement, as it does not constitute an 

; appropriation of the land covered thereby, 

and is no-bar to the entry of another....... 494 
7A charge of abandonment against a home- 
stéad entry m st fail where the entryman 

is residing upon the Jand when notice of 

‘the contest is served..........-2-.--2-....- 8 

A charge of abandonment. is: not.. sus- 

tained by the mere fact that the entryman 


united with others in locating a placer 


- claim, unauthorized by law, on part of the - 
land covered by his entry ..-..-.------+-+-- 416 


Charging abandonment and tailure 0 es- 
tablish. residence is premature it brought 
- prior to the expiration of the period ac-: 
corded under the law for the establishment 
Of TRBICONGO 225 24 coecede eee edecmee lS siee ot 144 
Affidavit of, in which the entryman. is 


“% charged with abandonment and-non-compli- - . 


. ance with law, may be amended on the sug- 
gestion of the entryman’s death and his 
beirs made parties to the suit; and the right 


- toso amend isnot defeated by the pendency | 


of a contest filed by another party at the 
game time, against the entry in question... 583 
_ Acharge that the preliminary affidavit 
was executed before an officer not author- 
. ized bylaw to administer the requisite oath, 
warrants the cancellation of a homestead 


“3 entry if “proven aA aS Re eB ane RES ee Sm nesses re 


_ ‘Wherea-leave of absence is granted a- 
homesteader under the act of March 2, 1889, 
_@ charge of ahandonment will notlie against 
the entry until the expiration of six months 
after the time for which the leave of absence 
SAWS PANE oi slarahe tae so hit donee sous 331 
An entry will be held specniyees in char-. 
- acter, where it appears to have been made 
without intent to establish aud maintain 


_ . residence on the land in good faith, but to 


avoid compliance with the statute in such 

* respect, and secure thereby a tract of special 

WHIGG.c ucccneteert = -taceudtee ied caoescsthy 55 
‘Proof. that an entry is cine in bad faith 

and not for the purpose of actual settlement 


‘and cultivation warrants cancellation. ...... 54001: 


A divorced wife who rémains on the land © 
covered by the homestead entry of: her hus- 
band, and shows thé fact of his willful de- 


. gertion and abandonment, is entitled to & 


:- after said entry was allowed, ‘does not 


INDEX. 


Bgee 


judgment. of cancellation with a preferred . 

right of entry...-. treeeeees seeceee lalate tne . 9 

PRE-EMPTION. _ . |. 
A, charge of abandonment “glee final 


proof and payment does not afford any: 


Bround for & hearing ..0...2 steel ewses oe - 20. 
TIMBER CULTURE. | ae 
See Timber Culture. : 
In proceedings against the entry of & de- 
ceased claimant no jurisdiction is acquired 
where the claimant i is mace the sole party - 
defendant 2.26022 ected aloe: 294 
Against the heirs of a deceased entry man 


on the ground of non-compliance with law, 


can not be properly maintained by. one of — 
said heirs; and norights aresecured through | 
a contest of such character..........-....-5; 43% 


Contestant. 


See Residence. :4 
An actual tender of the fies prescr ihed on 
the allowance of. an - entry, is not required | 


-of a successful, who applies to exercise his 


preferred right in the presence of an inter- 
vening adverse entry of record..:.-....1.. 75 

The preferred right of a successful, will. 
not be held forfeited on a char ge that he has 


sold such right to another, where it appears 


that the contract of. sale, if made, was not 
carried into effect, and that the contestant 
promptly applied to exercise his: webu! as 
soon as the record was cleared_...........- 330) 

Who holds arelinquishmentand bringsa 


contest against the entry covered thereby, 


charging the factofrelinquishment, acquires. 
no preferred right, if he subsequently files — 


- said relinquishment and the entry 4 is. can- 


bled cecal eas cee eee de ea , 358 
Can not.secure a preferred right of entry 
by settlement on the land prior to the can- 


cellation of the entry under attack........ 358 


The entry of a successful, allowed during 
the existence of an intervening adverse: 
entry. of the same land is illegal,and he 
acquires thereby no additional rights to the . 


The act of July 26, 1892, conferring upon 


the heirs of a, the right to proceed with the’ 


contest, affords no relief where the con- 
testant .dies: prior. to the passage of said. 


The right. of a, is personal, and the. de- 
visee of a contestant t ae no right in the. 
CODRES Ucn cestcce tap isueseemet ete e ule - 446 | 

. Right of a successful, not defeated by: . 
the allowance of an intervening entry sub- 
ject to the contestant’s preferred right.... 504 

Who successfully attacks an entry cover-. 
ing a‘tract embraced: within the limits of a 
withdrawal for a public reservation, made 


thereby ‘secure a right that will exclude - 
said tract from. the operation of the order — 
creating the reservation -.... ‘ed aneeeeesenas 528 


INDEX. 
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ee sticcessful, can not be lield to be in de- 
fault in the Matter of asserting his pre- 


ferredright, where he goes to the local office 


within the statutory period for the purpose 
of making entry, and is there informed that 


his application can not be allowed on ac: 


count of a pending contest -....- openness 
Notice of cancellation: to a successful, 
'tInust affirmatively appear of record to 
charge him with failure to exercise his pref- 
erence right within the statutory period, 


if the absence of such notice is not due to 


the negligence of the. contestant or his at- 


2000) ee eee é 


Declaratory Statement. 
See Contest (Sub-title, Homestead); Ln- 
try (Sub-title, Desert Land); and iting. 


Deputy Wimneral Surveyor. : | 


See Land Department. 


Deputy U.S. Surveyor. 3 
' See Land Department. . 


Desert E.zaandl. 
‘ See Contest, Lintry. 

Reclamation is 
where the water in sufficient volume has 
been brought on the land, and so disposed 


an accomplished fget _ 


as to render it available for distribution © 


when needed........-. ideacenere sees oh Saat 


Deserted Wife. | 
. See Contest. (Sub-title, Homestead.) 
District of Columbia. 
Regulations of March 31, 1894, concerning 
_ the disposition of lands iu, under the joint 
resolution of February 16, 18d0: oss osesut os 


Entry. 


16 


See Application, Cena Confir mation. 


GENERALLY, - 


Made by a.special agent of the General 
Land Otiice is invalid, under the provisions 
of section 452, R. S., and must be canceled... 

Of public land can not be made by a 
deputy U.S. surveyor .......-..--.-.--....- 

In case of conflicting settlement rights, 

_ arising through a mistake as to the exact 
location of a boundary line, an equitable © 
apportionment of a tract may be: made so 
_ ag to give each party his improvements, 
‘though one of them settled after survey .. 

_ May be so amended as to include a tract 
covered by the applicant’ s settlement and 
originally intended to be entered, but not 

_ So.taken. on account of misinformation as 
U0 Tis trie StatiS. 2 s...5% pedo ce ccccetseeckes 

' Disallowed on account: of conflict with lL 

prior withdrawal of the land for Indian 


425 


. 297 


uses may pass to patent, where it appears - 


that the land is not required for the pur- 
poses of the withdrawal .............-....: 
-Erroneously allowed of land withdrawn 
for the benefit of a private grant, and there- 

. after canceled for conflict with said grant, 
can not now be reinstated, 


604 


though the | 


‘entry of the same land confers no right. ou 


residence. 


618. 
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land covered thereby is is not included within . 
the limits of the Brau. as finally adjudi- 


Of a successful contestant allowed dur- 
ing the existence of an intervening adverse 
446 
During the pendency of a departmental 
order suspending, the local office is without 


-; authority to accept the relinquishment of 
_ said entry and allow the filing of another 


for the land embraced therein; and all ac- 
tion of the local office and.Generel Land 
Office, during the pendeucy of such order, 

in recognition of a filing so allowed is with- 

out jurisdiction and void...---- Siuneinwonells 226 
Desert LAND. co 

_ A desert-land, filing, made either under’ 
the Lassen County act, or the general act, . 


_. and abandoned, exhausts the claimant’s 
| right under the desert-land law.--.-----.-- 580 — 


Or declaration of intention to make entry, 


made under either the Lassen County act. 
|< of 1875, or the general act of 1877, exhausts 
‘the right of entry under the desert-land 
Jaws, : and precludes the allowance of asec- . 
‘ONG ONURY 4 32 iss ec tansweteweday see duuGuses 99 


The period of time during which a desert, 


“is suspended by a departmental order 
. should be excluded from the time accorded 
by the statute for reclamation..---.---.--- 420 


The suspension of land from, on account: 


. , of irregularity in the survey does not nec- 
| « essarily carry with it the invalidity of a 
-' desert-land suis made during such suspen- 
SP MOMs sos SO rage Se AO eee oe 188 


Right: of an. assignee under: an assign- 


ment made prior ta April 15, 1880, can not 


be defeated by a subsequent relinquish- 
ment executed by the entryman; nor does 
the purchaser of such a relinquishment, 
who is allowed to file a pre-emption claim 


for the land, occupy the status of an inno- | 
- cent purchaser who can plead want of on 


notice of the previous assignment........- 226 
Assignee of, under act of March 3, 1891, 


- must have the qualificationsof the original — 


applicant in the matter of citizenship and. 
Circular of January 26,1894... 81 
A desert-land claimant who has made, _ 
under the original desert-land act, and, after 
the passage of the amendatory act of 
March 3, 1891, applies in good faith for the. 


‘benefit, of its provisions, is thereafter en- 


titled to the additional time, accorded by: 


the latter act, to show pomnace with ~_ 
OE eSeciwe tana ste teed 2 eaten Sets 2 599: -_ 


The right of an entryman,. who fails to 


. effect reclamation -within the, statutory 
- period, to equitable action; is not defeated. 


by the intervention of a contest charging 
such failure, where there is no want of 


- diligence, or good faith, on the. part of the 


entryman, and his default is due to ob-' 


- stacles he could not control, and where he 


is engaged in curing said default when his 
entry is attacked ....:..--.. Rn ee oe ei ae 


\ sgituated.........-. Ba Os oaths op le Deine a : 


Equitable Action. 


; a 
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JLOMESTEAD. | 
‘See Oklahoma Lands. 
Embracing tracts that are non- contiguous -, 

by reason of a prior mining claim can not 

be perfected on final proof as to any part 

thereof where residence and impr ovements 

have been confined to a small tract not con- | 

- tiguous to the main oy of land covered 
DWONeGNiTy Lecce seo sees Gees csweceeus: Sal 

The right to make a second, may be 

properly recognized, where the first through | 

no fault of the claimant, was defeated by . 


an intervening adverse claim... bikie maly ie -.. 145 


A homestead declaratory statement filed — 
and, relinquished. after ‘the passage of the © 
act of. March 2, 1889, 25 Stat., 854, defeats os 

the right to make second, under section 2 
_ of said act, and is also a bar to a similar | As 
entry under section 13, act of March 2, 71889, : 


25-Stat.,.080....00.222..002+- panei RON. 


TIMBER CULTURE 
See Timber Culture. 


The right to commute tader the. amenda- ; 
tory act of March 3, 189), . is dependent upon 


compliance with law up to the time “when Bee 


application is made to commute....2.-..... 235 
The right to commute under section 1 
act of March 3, 1891, is limited. to persons. 
who can show compliancein good faith with 
the timber: culture law for a period of four é 


WOATS SuccenccnsestececatbieGacesetabesdeas! moe 


The heir of a timber -culture: entryman.. 
can not commute the entry of the decedent 


‘'- under section 1, act of March 8, 1891, if not 


a resident of the State i in which the Jand | is. 


The heir of a deceased entrynian is not 
entitled tosubmit commutation proof under — 
‘section 1, act of March 3, 1891, if he isnota .— 
resident of the State in which ‘the land is 
. SITUATED. = fc eel acsuccde eee eos: Side cated: 


- Made during the pendency of a contest — = | 


: must be followed by compliance with law 
in the matter of planting, ee 


See Eniry; Private Entry. aed 
Is not defeated. by the right of a -con- 


teatant who fails to show facts that. war- 


rant cancellation....-.---...----00------2-- 
Rule 11 held to be in conflict with. the de- 

‘eision of the Supreme Court in Eldred v. | 

‘Sexton, 19 Wall., 189. (See 15 Ee 


‘ Evide aE Ce. 


Local officers, before whom testimony. ig 
being taken, may summarily stop. obvi- 
ously irrelevant questioning; or, in their 
discretion, allow the examination to pro- 
- ceed at the sole cost of one party making 
the sam -...-.2--- 222-22 ee eee ee eee eee: 559 
The register and receiver have no sathor 
ity to exclude testimony. offered at a hear- 
ing, but may summar ily put a stop to obvi- 
ously : irrelevant questioning. weeleeeceseeee SL 








INDEX. 
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 Papecs. containing | ex parte. statements: 
relative to contests should not be filed 
therein if not served.on the opposite party. 167 | 
In all cases where not taken in the pres-. 


| ‘ence of the local officers, that. fact should be. 


distinctly shown by the record, as the value - 


of their finding of facts is largely depend- 
- ent upon.their opportunity to observe the’ 


appearance and demeanor of the witnesses. 253 - 

- Confidential communications of the client 
to his attorney are not competent, in sup- 
port of a charge subsequently made by the 
attorney against the: onury of: ue former i 


. CLONE sas8Ge es ope oine vedas reuse e peewee: '3l 


As to the fraudulent acts of a third party 


will not establish a charge of fraud against — 


an. entryman, if his connection therewith i is 


- not SHOWS odisiebinn sot stuiconiiesddeemeute we 407° 


The testimony submitted ata hearing can ° 
not be considered as, if not signed by the | 


_ witnesses or accompanied by the officer's 


‘Fees. a 


The a alowed: the register for giving 


Bs “the successful contestant notice of cancel-— 
lation is a matter personal to said officer, 


and he alone has standing to complain or its 


NONpAVM Gib. efcceralanokndwetanee cee wees 1 


An actual tender of, not roared of au 


applicant who applies to enter, in the pres- 


‘ence of.a prior adverse entry Wie ente ia aede ast 5 


Filing. 


The validity of a pre- enplon tbat has 
passed to patent will not be questioned on 


behalf.of one claiming under a second filing 
-. made by the same party..-.2..2.0..--..22--- 64: 


Of desert land-claim, either under the Las- | 
sen County act or the general law, exhausts 
the right of the claimant.. soleus woes --+--+ 99,580 


Final Proof. 


The time fixed by the statute. for the sub- 
mission of, will not run as against the» 
entryman during aterm of enforced absence 
from the laud. under: a oerongrah decree of - 
ejectiment --.- 2... 2-2 eee eee eee e ene een ee 186. 

A pre-emptor must be held to strict com- 
pliance with the | statute in the matter of 
submitting, within the prescribed period, 


_ . where an ailyerse elaim intervenes. prior to 


the filing and. publication of his notice of 


intention to subinit.said proof .....-.-.-. ++ 373 


A pre- emptor i in the submission of, is war- .— 
ranted in relying on the certificate of the 
register as to the “offered” or ‘‘unoffered” 


- character of the land covered by his filing. 373. | 


. Under the practice following the amend-. 
ment of rule 53 of Practice final proof sub- 
mitted during. the pendency of a contest 
may be accepted though offered DHOEY to the 
adoption of the amended rule.............. 504 
Per sonally naming an adverse claimant: 
in the published. notice of. inteution to sub- 
mit, is nota sufficient compliance’ with the. 
rule requiring such Slamman he to be specially 


ss) ee ee ge ee ee peees 525 
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Forest Lands. | 
See Reservation. 
Hearing. 
See Practice. 


‘Homestead. 


See Oklahoma Lands. 
GENERALLY. 

A married woman can assert no right 
under the homestead law to a tract of land 
through a former husband who made no 
formal claim under said law....-..-.- ieee 304 

“A husband and wife, while living together 
in such relation, can not each maintain an 
entry at the same time.........-..-- ere 116 

- Where a woman, having an unperfected 
entry, marries aman having a similar claim, 
the parties should elect which of the two 
claims they will maintain,.as both entries 


can not be carried to patent.../---.-...--.- 116° 


On the déath of a homestead entryman the 
right to perfect his claim and receive title . 
thereto vests in the widow and not in the 


Heirs ecayet a cee daw eee ae eee ted 421 


A matrriage-in violation of a State law- 
prohibiting divorced persons from marry- 
ing within six months from the decree of 
divorce, may be presumed valid for the pro- 
tection of a widow, claiming as such under 
~ the homestead law, where the homesteader 
acknowledged her as his wife after said 
period of six months, and the decree of 
divorce remains undisturbed, and the sub- 
sequent marriage has not been judicially 
annulled ..... Reach Senta ta eaiata a ok SGI ad eces 421 

The right to be heard as the heirs of an 
entryman will not be recognized in the ab- 
sence-of proof of his death, and a specific 
statement as to the parties claiming as due 
o ACIS es beesate Seah neionie eee wee yetewe bes 322 

An entry, ee with thé knowledge that 
the land embraced therein contains a valu- . 
able deposit of phosphates, is illegal, and 


must be canceled-.......-..----.-+-+. cone. 58 


A fraudulent deed, purporting to convey 

‘a tract from the homesteader to his son, 
will not relieve the entryman trom the dis- . 
qualification imposed upon persons that 
own more thau one hnndred and sixty 
acres of land, Such disqualification alse. 

’ extends to one who holds land under a con- 
tract of purchase, though the payments 
thereunder have not been completed....... 397 


COMMUTATION. 7 
The period of fourteen months’ fesidenwe 
and cultivation required of applicants for 
the right of commutation under section 6, 
act of March 3, 1891, is computed from the 
date of entry and not from settlement..... 150 
-Anentry made since tlhe amendment of 
section 2301, R. S., can not be commuted 
without fourteen months’ residence and cul- 
tivation from date of entry, even though 
settlement was made: prior to the passage 


of the amendatory HOU wade awe ewieeins io Oye 437 


615 
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SOLDIER’S ADDITIONAL. | 

An entry made by an attorney in fact, 
and based on a certification of the additional | 


‘right, and regularly allowed under the reg- 


ulations then existing, exhausts the addi- 
tional right of the soldier. ....-..-..-. . 110, 129 
The right to perfect title under the act of 
March 83,1893, on paymént. of the govern- 
ment price of the land, may .be accorded a 
transferee holding under a certified right 


' Jocated after the death of the soldier.....- TE 
inde mmmnity. 


See Ltatlroad Grant; Schoot Land, 


EImdinam Lands. 


See Recervation. 
Instructions of February 20, 1894, relative 
to the disposition and sale of lands in the 


. Klamath Indian Reservation.......-.....-. ‘166 


A religious society that occupied land at 
the passage of the act of March 2, 1889, cap 


have the land, to the extent of one hundred 


and sixty acres, granted to it,.so long as. 
the same shall be used for educational and | 
missionary work; or, such society may pur- 
chase one hundred and sixty acres, and | 
acquire the fee-simple title thereto. But: 
such society .can not have one hundred and 
sixty acres undor the first provision of sec- 
tion 18 of said act, and purchase a similar 
amount under the second provision of said 
BECMON ya. or este bead yntnee ase sevecnnnuine . 188 
Areligious society not in theoccupancy of 
land within either of the two reservations. 


~ named in section 18, act of March 2, 1889,. 


can not be granted the temporary use and 
benefit of these lands under the provisions 
of said act; but permission may be given 
such society, with consent of the Indians, 
to occupy said lands so long as the Indians 
and tbe Secretary of the Interior may deem 
PLONE. scecssesl et ueces came reece .- =. 188 
All the lands occupied by a religions _ 


z= society at the date of the passage of the act 


of March 2, 1889, may be held by such 
soviety, provided it is limited to not more 


than one hundred and sixty acres in any one 


tract, and that each separate tract was ‘in 
actual use for religious or educational work 
among the Indians at the date of- said enact- 


WMGO at seats eos ectiwe ota ah teen eeeesede 209. 


The Departinent has the authority to cor- 
rect rolls. of. Indian allottees whenever it is. - 
clearly shown that a mistake has beenmade,. - 
and to correct a. patent issued ou an erro-. 
neous roll to make-it correspond with the- 


_ ‘correction, at least in cases where-the patent: .. . 


has not been delivered to anyoue claiming. 

under it, or gone out of the possession of. 

the Department. ...'...--..-...260sse000- -- 288 
A purchaser of Osage, in default as to final 


_ payment, may be permitted to make. such 


pyment when no declaration of forfeiture 
has been made, and no adverse claim exists. 399 
When a claimant for Osage land under 


the act of May 28,1880, submits proof of his. 
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Insanity. 


A protest against pre: ‘emption final pre oof 
setting forth that thé pre-emptor is of an- 
sound mind, and hence disqualified to per- _ 
fect his claim, must be dismissed, if. the © 
evidence submitted thereunder. does not. 


overcome the legal presumption. of sanity -. 208 


Instructions and Cirentars. | 


See Lables of, page XIX. 


JD andl gument. 


See Cancellation; Res Juticata. 


Land Department. 


A deputy United States surveyor, while 
holding sueh appointment, is not qualified: 
to make an entry of public land-...-....-2.. 

’ A timber-culture entry made hy a special” 


agent of the General Land Office is invalid. 425 } 


_ A resident of .a State holding a commis- . 


- sion as United States deputy mineral sur- 


veyor therein can not act thereunder in an-- 
other State; nor can such surveyor hold; 
commissions sunnlaneously? in two or more. 


During a, period i in. which. the. loeal tties 
is closed time does not run against settlers 
in the matter of asserting their claims-. Boats 


Marriage. 


See Homestead. 


i arried Woman. 


See woe omestead. 


Mineral Land. 


See Mining Claims.. 
Land chiefly valuable for phosphate depos- . 
- its'is mineral in charaeter 
When a legal location of a mining claim ; 
' has been made 0 on land peremned: as agrical.- . 


eee er te wee ee 


. passes title to lands of guch character-....." 





B8 


_. ptopriated as a mill site; and an application . . 
therefor must be rejected where the land is 


- embraced within a prior railroad grant that 


~ Tbe value of lands for town lots will not 
preclude its. disposition under the mining 
lawsif such land is in fact of the char acter ” 
subject to entry | under said laws : 


ee eT 


. Naturalization. 


- A married woman, an alien Be birth, | 
whose husband has declared his intention. 
to become a citizen, occupies the status of 
one who has filed his declaration of inten- 


se eacureie tate aiele uidid ute eralee eS are arcing diva oars de aaa 


Notice, 2. | 


See Practice. © 


Offe red Land. 
See Private Entry. 


| Oklahoma Lands, i - | 


‘See Townsite. 
| Act of October 20, 1893, visite the time” 
for the first payment required of settlers on | 
: certain ceded lands. Cir cular of Febru- 
ary 14, 1894 . 
. Fc ienteae.. settlers on certain . ceded 
Jands allowed to~ commute after twelve 
~ months from date of location. Cireular of -- 
 Febrnary 14, 1894 ..-..----2+--0--2++--++--- j 
A homestead declaratory statement filed 
and relinquished after the act of March_2, . 
1889 (25 Stat., 980), defeats the right of sec- 
ond entry under section 18 of’ said act.-...- 
The right to make homestead entry of 
land within the former Cheyenne and ‘Arapa- 


an Ss . “Page.: . eae “Page, 
vad. - Qualifications to. enter,. shows due. compli-.-" . , tural,. the. return of the: surveyor: -generalis . 
. ¥ ance with law, and makes his first payment . overcome, aud the burden of proof’ shifts ioe. ey Eg 
a. ae for the land, his right thereto is a vested |. the party attacking the mining claim...... 199 
at interest, subject only to the lien of the gov- | _ SIndetermining the existence of mineral ~~ 
a 4 ernment for the unpaid purchase money... 441 | © in paying quantities the physical difficul- 
4. - Ata public saleof Osage, the holder of.a _ tes to be overcome in working the mine. . 
a a tax certificate is entitled, within the busi- - may. be properly considered. But ques- 
% ae # ness hours of the day of such sale, to make tions as to whether the claimant can obtain 
s ge ; the deferred payments, and this right can the means to prosecute the contemplated 
ine g i not be defeated by an unauthorized regula- c mining operations, or secure the right of 
=) iy ; tion of the local oifice......-.-----+-------- 569 | | way fora water supply are not for the De- 
“2 @ Under the provision of section 3, act of partment to determine.....--. or Sueellewa dO: f 
Q- x i February. 28, 1891, an allottee may lease the. ‘Mining Claim. ee ae ean 
pe +S F lands covered by his allotment, under such — 
as wi regulations as may be aliod byt ee - Is not legally known to exist’ from the 
sea galati ‘ prescr ‘ani location thereof-if. the boundaries of the - 
Sana hag | Secretary of. the Interior, whenever by 
Se Bo wake : = Po hetgare OL cane . claim are not specifically. marked on the 
NX  #& 4 reason of age or other personal disability he 
a ae a = ground and due notice of the location given. 259 
oy, A) = can not oecupy or improve said. Jands with: ae er . 
a eg ss . co-claimant ‘must. protect his rights 
gow 3 benefit. to himself ...-......2 Geseedseenoe tes 497 | 
on ae ~~ |. under the form of procedure provided for ani’ . 
, @ The repeal of the pre- emption law does not adverse elaiuan? 2.7. oa. 858 
oe affect the disposition of the Ute Indian . . «eg? Med aida lspaneee Re ae eae a a 
-% 3 ee nD amended location made: by one who 
N Bee lands under the act of J une 15, 1880, which ; 
ee < has parted with his title to the claim can 
wz “$i requires said lands to be disposed of by 
re ae : not be recognized: as Ou INE any right to. 
= | cash entry only, in accordance with exist- jf. gs 
6 oy 4d i o FATT ac aiinlad Soin wep de petal a ae, Seca whens 536 
oY 4. ing law pee ee tases eens ees a 534 psoiey TT ~ 
Ee emininaee on a ea eee a 4 ti is: only eRe land that can be ap- 
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hoe reservation (but not included in the. 
Creek cession of Jannary 19, 1889) cannot. — 


“ be. exercised by one who has" previously 
coma? a homestead i entry 


INDEX- 


Page. 
peacies within the territory during the 
prohibited period, in violation of the stat- 
ute and the proclamation of the President, . 
. disqualifies.a claimant tor lands in Okla- 
homa 
The accep tance of eriplovuient: within the 
territory in advance of the opening of the 
lands, and in anticipation thereof, disqual- 
_ifies the applicant, though remaining out- 
side of the territory. during the probibited 
period, where by the nature of the appli- 
cant’s employment he obtains special in- 
formation as to desirable tracts..........-. 
One who enters the territory during the 
‘ prohibited period can not avoid-the result-. 
ing disqnalification hy tle. plea that he 
‘“merely entered the territory on a DIES 
ure trip.” 
3 The prohibitory provisions in ths acts 
_ opening. to settlement the Territory of Ok-. 
--lahoma were intended to include persons 
who entered the territory prior to their re- - 
spective dates, and there remained in viola- 
tion of. said provisions, as well as those who 
entered said territory subsequently 
One who enters the.territory prior to the 
opening thereof,in order to secure a start- 
ing point near the tract. desired, is disqual- 
ified thereby as an entryman, though outside 
of the territorial boundary at the hour fixed 
for opening the lands thereiu to settlement. 
Presence within the territory during the 
~ greater part of the -period from March 2, 
1889, to the hour fixed for opening, disqual- 
ifies the person so present as a home- 
steader, unless it appears that he wag law- 
fully witbin tho territory-.-.-..--...- Becemoey 
‘Que who knowingly enters the territory, 
prior to the hour fixed for opening the lands - 
therein to settlement and entry, becomes 
thereby disqualified as a homesteader.. esa 
An entry of, made through the assistance 
of another, who enters the territory in vio- 
lation of law and holds the land until such - 
time as the clainiant makes entry thereof, is 
illegal and must be canceled 
Information of a general character as to 
desirable lands, conumunicated hy another | 
prior to the opening of said territory, does 
not disqualify the entryinan under the stat-- 
‘ute opening said lands to entry 
One who after March 2, 1889, and prior to 
noon of April 22, 1889, enters the territory 
- for the purpose alone of removing his cattle 
therefrom, in obedience to an order of the 
- goilitary authorities, is not ec ape: 
mere by as a homestender.-...-....-- 20-6 
' Crossing the territorial line (to obtain» 
water) prior to the hour tixed for entering, 
does not disqualify the settler, it appearing 
that le returned to the boundary line and 
there awaited the hour for enterivg, that the 
watering place visited was used by the peo- 
' ple camping in that vicinity, and was not 
in the neighborhood of the land settled 
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Page. 
Patent. 
| See Indian Lands; Townsite. 


Where the death of apurchaser aadee the 
act of June 3, 1878, is disclosed: hy the rec-... 
ord, should issue in the name of the heirs . 
generally. | 


‘Payment. 


A loss of crops through failure to secure 
a thrashing maehine, authorizes. an exten- 
sion of time for, provided there is no want 
of diligence on the part of the claimant. .- 
One who applies for au extension of time 
under the joint resolution of September 30, 
1890. must show that the failure of crops is 
due to reasous for which he is pot respon- 
‘sible 
- An actual tender of fees not required of 
an applicant who applies to enter in the 
presence of a prior adverse entry . -. 


| GENERALLY. 


See Ttules of, Cited and Construed, page 
XXII. 
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vernon 


A rule. of epneauie in the local office, 
anopted to avoid confusion, is conclusive 
upon parties that take Seon thereunder 
WIGHOUG ON{ECHOM <2 o5..c cdede oie mek esce eas 

Where the local office sustains a motion 
to dismiss, filed by a defendant who sub- 
mits no testimony, andsuch action of. the — 

_ local office is reversed on appeal, the case - 
should be remanded for the Furiner.e action 
of said office..... ieee mused meee s eda 


AMENDMENT. 


Of a charge iu a contest permitted on the 
* general rule observed in the courts, where. . 
a substantial remedy is sought and ,the 
rights of parties not prejudiced 
APPEAL. : 
Filed on behalf of the heirs of a home- 
ateader will not be entertained in the ab- - 
sence of satisfactory’ proof of the entry- 
man’s death, and a specific statement as to ~ 
the parties claiming the right to be heard as 
heirs 
A mistake as to the appellant’s name, 
made by his attorney, will not defeat con- 
sideration thereof, where said appeal prop- 
erly describes the land involved and the 
appellant, and is regularly served on. the 
APOE OG Sides oocc ake aaa Anas wenn cenen 
The departmental iweteuctions with re- 
spect to the time allowed for, in Oklahoma — 
townsite cases were intended to be applica-: 
ble to all cases in which townsites are par- 
PICA: cud e Cvicec ween Bek asa wh aw Meee See a6 
Failure to compl y with thei inst Se re- 
specting, in Oklahoma townsite cases, will 
not defeat the right of ‘the appellant: to’ be : 
heard, where it appears that his action was - 
based on the construction of said require- 
ment.adopted by the local office............ 
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Page. 
‘The ten jaye additional ‘llowen for filing, ° 
when notice of the decision is given by the 
local office through the mail, may be ac- 
accorded the appellant whether he uses - 
the mail for transmitting. his appeal to the 
local office or appears there and files it'in 
‘ OTSOMNL GG wen vise can neoutaey eden me leunes 
Should not be refused on the ground that 
it is taken out of time, if a copy of the 
adverse decision is not served on the ap- 
‘pellant. stead ereGuua tae tee oste ad heosesee 
Served on the opposite party and mailed 
_ within the time allowed for taking an ap- 
peal from the General Land Office does not 
s bring it within the rule as to time, if not 
« received at the General Land Office within 
the period fixed therefor .-..-.---2.-.2...-- 

- * The acceptance of service of notice of, 
without objection thereto, does not waive 
_the right of thé appellee to be subsequently | 
heard on a motion to dismiss said appeal 
on the ground that it was not taken in time. 

- In the service of notice of, by mail it is 
‘sufficient if the copy thereof is mailed the 
opposite party within the time allowed for 
filing the appeal ........------.cre.es seotes 
Will not be considered if notice thereof 
is.not served on the opposite party........ 

_ A-motion to dismiss an, for want of notice 
thereof, will not be sustained on behalf of a 
protestant that isr epresented by: an attor- 
ney who appears for other protestants, 
équally interested in the samé matter, who 
do not deny due n otice. caer Say seecteeeubeccs 
The right of, from the General Land Office 
is properly denied where the appeal from. 
the local office is dismissed for the want of 
specification OF CTTOl sp tacteasty see faeces 91 

. Failure to, from the decision of the local 
_ officers leaves their finding of facts final, 
— subject only to review as provided in rule 
43 Of Practive <2. +2 2244 oe s2-Hes de453 S2enes- 

- Where a decision of the local officers is 
contrary to existing laws or regulations the 
Commissioner may. consider the case onits . 
merits andreverse the ruling of said officers, 
though the appeal: does not ask for such 
. WOVOW ese wkdons es seroeeetlcnes casey oteueid 
On the withdrawal of, from the local office 
~ the Gencral Land Office may properly take 
jurisdiction of the case, under:rule 48 of 
practice, if the prceulerece therein call for 
SUCH ACHION 222502 2es-4-eceeasete iaateme 

In the abseuce of due service on the oppo- 
site party of the notice of, from the local 
office the Commissioner is without authority - 
to reverse the decision below except under 
the provisions of rule 48 ot pactice......... 

The decision of the local oftice becomes 
final as to the facts if notice of, isnot served 
on the opposite. party as required by rule 
46, and in such case no appeal will lie from 
the decision of the Commissioner affirming 
the-action below .....2....---.-.0--.-0---- 2 
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“appeal had been taken Idec ease ies =v eeeee 


_ witnesses; both in the direct and GTOSS-CX- | 
amination of such Witnesses ipl cat be accietins Se Z 


' review of the decision ordering the hear- 


INDEX. 
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A motion to dismiss, will not be enter- 
tained on behalf of a stranger to the record, 
nor in the absence of due notice thereof to 
the appellant ........- er Pe ena . 245 

Where a decision of the General Land 
Office is adverse to both parties and one 
appeals, and the other ‘moves for review, 
and both actions are regularly taken, the 
Commissioner may properly consider’ the 
motion for review-.... ceagien cess soeeees ou 

When withdrawn by. the appellant prior 
to the transmission of the record to tho De-. 
partment, the Commissioner may dismiss | 
said appeal, and close the case as thou gh no 


Costs. 
Rule 55 requires each party to pay the 
costs of taking the testimony of his own 


HEARING. 
Will not be ordered on an adjudicated 
PSU Sac es ae ak es ; 
Should be ordered to aeiaeine, the rights 
of parties when a homestead applicant 
alleges a prior settlement right as against 


On Sentry OF TOCOM . o2- fon oost ee soe te wes os Ph ae 


Default at a, ordered by: the Commissioner 


“will not be excused on the. gr ound that the 


defaulting party had filed a motion for the 
ye 
Norice. | 
_ The service of a Aotiea of contest by reg- 
istered letter is not. personal service within 
the meaning of rule 9 of Practice .--...-.. 
Papers containing statements: or. ar gu 
ments relative to contest cases should not be 


filed therein it. they do not bear evidence: of 
service on the opposite POLLY ssesdesteneens 


A-case will not be remanded -on objec- 
tion to, though such objection be. well- 
grounded, where the defendant appears, 
participates in the trial, and appeals, ask- 
ing for a judgment on the merits of the 
case, and no prejudice is shown..-------2-- 

Of cancellation to’ a successful contest- 
ant must aflirmatively appear of record to 
charge him with failure to exercise his pre-_ 
ferred right within the statntory period... 439 

Of a decision given through the mails to — 
resident counsel by the General Land Office 
must be regarded as served on the third 
day after it is mailéd ........ ere Dew ninsese 

In the absence of, a decision i is.not final as 
to the rights of the parties therein ......-.. 

In the absence. of a showing of fraud, au 
entryman will not. be heard to allege his 


. failure to receive, of a decision holding his 


entry for cancellation, where such failure is 
duc to his own negligence and the rights of - 
a third party have intervened. wens ene en nee 


Page. 
Of a deoniga to an attorney who appears 
in a case on acknowledged authority is no- 
tice to all counsel appearing for the party 
he represents -: 
Of a leseiene should be accompanied by a 
copy thereof 


REHEARING. | 
‘Rule 114, regulating motions for, before 
; the Department rescinded, and new rule 
substituted therefor ...-............----.-- 
A motion for, filed before the General 
Land Ofiice, but transmitted without action 
on the appeal of the other party, should be 
- remanded for the consideration of the Com- 
missioner, but, if not so remanded,. may be 
treated as-protecting the right of the appli-. 
cant to be heard before the Department --. 
In the absence of prejudice. shown, itis — 
no ground for a, that atthe time of the trial 
the statute governing the proceedings re- 
céived a construction that is no longer fol- 
lowed | | 
Will not be granted on-the ground of | 
newly discovered evidence where the appli- 
cant neglects to properly present lis case at 
the hearing before the local uffice 
On the ground of newly discovered evi- 
dence will not be grantedif the new evi- 
dence relates to matters not material under - 
.the issue at bar.:......---. in dhgcsete saniee 
‘ Will not be granted on the ground: of: 
newly discovered evidence, competent only to 
- support a charge laid in the contest affida- . 
vit on which no evidence was offered at the 
hearing 
A motion for, on the cau of newly dis- 
‘covered evidence can not be allowed en the 
unsupported afiidavit of the applicant-.... 
A motion for, on the ground of newly dis- 
covered evidence should set forth state- 
- ments of fact showing in what manner such 
evidence was obtained, and from which it 
‘may be determined whether the applieant | 
has used due diligence..---... Dateneere sie sae TO 


REVIEW. 

Rule 114, regulating motions ie before 
the Department rescinded, and new rule stb- 
stituted therefor........--.-.-.-2.---.---6- 

A motion to reconsider a decision that was 
rendered on review and reversed a former 
decision, is a motion for re-review and must 
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257 


72 


~ . be disposed of under amended rule 114 of 


\, HP PRCUICE 2s nc Suwatesesengees taeda saaees 
Where a motion for, and appeal by the 


different parties are based on the same 


grounds of error, the granting of the motion 
- suspends the operation of the appeal, and 
the General Land Offiee should pass on all 
issues and determine therefrom which of 
the parties has the superior right...-.---.. 

In computing the time allowed for filin ga 
motion for, where notice of the decision is 
given through the mail to resident counsel 
by the General Land Office, such notiee 


INDEX. — 


409 
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"Page. 
must be regarded as served on the third day 
after itis mailed, and ence day of service” 
er elnided acess oot Goce eek 

.A motion for, should: definitely set forth 
the grounds on whieh a peo nalder ation of 
the case is desired 

- A motion for, must be denied where the - 
questions of law and fact raised thereby 
were fuliy considered by the Department i in 
its disposition of the case....------- Seaeets 


aac etree eet wwe wee 


Pre-emption. 


Bee Filing. 


4 


Private Ciaim. 


‘The term ‘‘league square” as used in the 
act of May 23, 1828, confirming certain 
Spanish claims in west Florida and east 
Florida, contemplates the same area de- 
scribed by such term in the prior acts con- 
firmatory of Spanisb grants in west Florida 
and Louisiana, and means 6,002. 50 acres... 

‘The ‘extent of a,must be ascertained by 
the record of juridical possession where the 
grant is confirmed as recommended by the 
surveyor-general and that officer’ 8 recom- 
mendation is ambiguous 


64 


376 
‘On application: made for suit to set aside 
a patent-issued for a, all matters that under 
the issues conid have been,.or should have 
been determined by the board of. land com- 
missioners, will be presumed. to have ‘been 
adjudicated by said board....... soon ueeacas 


Ce 


The Department will decline to advise 
suit for the vacation of a patent issued on 
a, where it appears that in the proceedings 
betore the beard of land commissioners the 
government: had due opportunity to pre- 
sent all the alleged defects in the grant, 
where Bo direct charge of fraud en the part 
of the grantee as against the government 
is, made, and where the patent has been 
outstanding for many years and the rights 
of third parties have intervened. .......-.. 


Private Entry. 

A tract of land withdrawn under a, rail- 
road grant, and included in a list of lands 
announced for public sale under a subse- 


ra 


- q uent proclamation, that excepts therefrom 


-alllands ‘‘ reserved for railroad purposes” - 
can not be regarded as ‘“‘ offered:” and a 
private entry of a tract oceupying such 
status is void, and not subject to equitable 
confirmation. — (See 15 L.D., 257.)...---.- 2. 236 
Of a tract withdrawn for railroad indem-: 


nity purposes can not be equitably confirmed 


in the presence of a' subsequent selection 
‘thereof made during tbe existence of the 
witbdrawal 
A special act of Congress authorizing the. 
loeation of ‘‘one hundred and sixty acres. 
of any of the public Jands subject to,” con- - 
fers no authority to eupropMole unoffered 
lands - 
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Railroad Grant. | | 
. See Railroad Lands, Wagon- oad Grant 
GENERALLY. | | 


A’ statement furnished by the - Gaicai | 
Land Office as to the condition of a, with 
respect to its adjustment can notbe regarded | 


as the final adjustment contemplated bythe. 


act of March 3, 1887, where subsequent | 
selections are ‘certified, and others gang 


-qMAdUdicdted. ct.ccc 5.04 cacy eked eeeed voces 270 


. An: incorrect terminal limit can not be 


recoguized on the ground that the company =~ 
has adopted the same in specifying losses __ 


under its indemnity selections, where it ap- 


' pears that such limit has never received - 


the sanction of the General Land OHS or | 
the Department wecatee aie ee Saulue weeks 22 
‘The judicial proceedings instituted i he _ 
_- State resulting in a decision that the Has. | 
tings and Dakota company, by failure |to 
‘maintain and operate its road, had forfeited — 
‘all rights and franchises under its charter, ; 
including its land grant, except as to lands 
. already earned, will be accepted by the De- 
partment as final, and determinative of the — 


rights of the company, under. the laws of 4 


the State, in regard to autre properly 


— passed: 155 515) | RSS eae eT 511 


Lands certified as indemnity under the: . 
grant of March 3, 1857, but falling within: 
the granted limits as extended-by the act of - - 
- March 3, 1865, must be reckoned in the ad-. 
| jastment as granted.lands. If not subject 
to selection, as indemnity, when certified, — 
nor in a condition to pass at the time of the | 


passage of the act of 1865, the sonipany, ean. 


have no rightful claim thereto ..-...-.2... ar S01 
In the adjustment of, ‘questions of qaoteey BS 
do not arise except in the case of grants 


made by the same act for different tines of | 
road that overlap ...... Ao sraavie sia Acne ahs areata 255 | 


. The decision in the case of the Nerienr 
 Pacitic R. BR. Co., 17-L. D., 448, cited and 


constrned....... Lag aeeekat vedektesewenys 12OD 


_ A.relinquishment of lands i in the original” 
withdrawal on general route, and not with- | 
in the amended route, should not be applied ~ 
by the government as against the company, 
in view of the fact that said rolinguishment* ~ 
was at the instance of the Department, and — 
that the second yathirawan is nok effective. 


| under the law: ...-----+-2--+- Wialnidl widy eReTA Ses ABE 


Where a homesteader, prior +0 deiaiks. 
location of the road, acts on the company’s. 
relinquishment of the land the company is 
estopped from claiming the. land as against 
~ him 

The certification of verre prior to the pas- 
sage of the act of June 22, 1874, in no wise 
affects the right of an actnal settler pro- | 
tected thereby, nor does it embarrass the 
_ Department in extending to such settler 
the protection of said act. (St. P., MM. and: 





Page. 
“The conditions: on eves the extension of: 


time was given by act of June 22, 1874, oper- . 


ates as a revocation. of the grant to the ex- 
tent of the rights of actual. settlers at ihe 


‘date thereof. Itis in effect anextension of __ 

_the protection intended to be given by. the ‘ 
. excepting clause in the. original grant, and. — 

is applicable to all lands whether patented 

or otherwise. 


(St. P.,M. and M. R.R.)..-. 101 | 
The act of June 99, 1874, extending the — 


time for the. completion of the St. P., M. . 
~ and M, road, and protecting the. ghia of 


actual settlers at the ate, of said act, re- 
quired the. company to file its acceptance of 


_ the terms imposed thereby, but the protec- se 


tire. provisions therein, for the benefit of 
the settlers, are uot dependent. upon the 


“ts company” ga acceptance of the act peeiace Otis LOL 


LANDS EXxcr PTED. 


Does not i operate | to pass title tor miner al 


The fact that a pre-emption filing is m ade 


in violation of an executive order for the. 


benefit of a railroad grant will not relieve — 
said grant from the operation of said filing 


against thesubsequent definite location ef 
_ the road, where said order has expired by ra 
: limitation prior to such location: .......--. (429 - 


The existence of a ‘claim, ‘based on occu- 
pancy and cultivation, at date of definite © 


- location,. excepts the land covered thereby 
from. the operation of the grant... weoenenes 454 


Where the faets and circumstances sur- 


rounding the use and occupancy of land 
-overcome.the presumption that the occu- 


pant intended to claim the tract under the oa 
public land laws,. the: occupancy must be- 
regarded as a mere trespass, and not suffi- — 


- cient to except the land covered thereby | 
from the operation of the grant........... » 224. | 


The occupancy of public land by an Indian. 
who has not abandoned: the tribal relation 


confers no homestead right underthe actof 
J uly. 4, 1884, as against a, that became effect- 
ive prior to the passage of said act...-..-.. 805, 


‘The. unauthorized possession and occu- 


~ pancy of land by non-tribal Indians at the. ; 
- date of the withdrawal on general route will 
not serve to except the land covered thereby 


from the operation of the grant; nor. will 
the fact that the homestead privilege was 


subsequently conferred upon such Indians: 
protect them as against the erinb. 27 tenet 549 


Not defeated by au unauthorized location 


_ of scrip on unsurveyed land prior to def. 


inite TOCBUON. = ogi ches vce et iweteeencaeuies , 290 
‘The withdrawal of June e3, 1869, on account a 
of the main line of the St. Paul, Minneapolis 


and Manitoba Rwy. Co. didnot extend north | 


of a line: drawn due east from Breckinridge, a 


anda pre-emption filing after such date for 
~~ lands in the: indemnity limits’ on said main _ 

ree Hine, north of said easterly line, was prop-. 

M. aR.) sade teS-e rata SeSececatiae AOL Ee 


erly allowed, and being of record and unex- | 


' pired at the date of the definite location of 
the St. Vincent Extension of said road, 


INDEX. 
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served to except the lands covered thereby 


- from the grant made on account of sald ex-. 
PESO gc ite be aw acakcnw ada ee eae ee eee 


The prior adverse right of a tow settie- 


- ment defeats a selection under the act of 


- August 5, 1892, to the extent of the lands - 


- that may be entéred by the town settlers - 


. Ost TANGS eo 4a tk xx tee seteeredssseeeedocsss 


under the land laws-.......-.-+.------++-++- _ 258 

INDEMNITY. | 
No rights are acquired to indemnity lands 

prior to sclection.........--..----------+---- 314 


Rights secured: by indemnity selections 
take effect as of the date when the selections 
are filed in the local office, and not from the 


date of their approval by the local officers... 333 


The right of one holding under a purchase 
from the railroad eompauy. is no bar to the 


-gelection of the land as indemnity .....-... 106 


The failure of a railroad company to far- 


- nish a specification of losses as the basis for 


a list of indemnity selections can not be ex- 
cused on the ground that it was due to the 
erroneous advice of the local officers ..-..... 

A departmental decision canceling rail- 


d11 


- road indemnity-selections takes effect as of 


the date of the decision, and the lands af- 
fected thereby are thoreafter subject to . 


“selection by the tirsé qualified applicant... 511 


The -judicial dissolution of a company . 
does not defeat the right of the stockhold- 
ers to select and receive, through a trustee 
appointed for sueh purpose, doy for 


Under the provisions of the Minnesota 
State law it is competent for the stockhold- 
ers in a company, after a decree of dissolu- 


_ tiou, to execute a deed conveying all inter- 


est in itsland grant to a trustee, for the pur- 


pose of closing up the affairs of. said com- 


pany and settling the claims of. creditors 


— and stockholders, andthe power so conveyed 


- can not be recognized until it is made to 


definite location, though the title to se- 


- which the selection is sought to be made, 
‘ean not be satisfied within the limits of the | 
_ first belt, and (2) that. the loss, 


survives the existence of the company ..-.. 
Diréetions given for publication of notice 
advising settlers of the pendency of indem- 
nity-selections and contemplated action. 
GietBOtscseccsnden= eed uneee eaneseomceus : 
The right to select indemnity accrues. at 


511 


lected lands does not vest till approval, aud 
this right may be sold or encumbered...... 
Selection not defeated by a pending re- 
jected application to enter under which no 
rights are S@cured.....-..--.seeeeeee- eer aae 
The right to select, within the second belt 


168 


appear (1) thatthe grant, -in the State in 


specitied as 


_ the basis for such selection, oecurred from — 


a disposal subsequent to the passage of the 
act of July 2,1864. (Nor. Pac.)....-...--- 





- and entitle the company to select lieu lands 
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ERES: 
WITHDRAWAL, : | 
The statutory withdrawal on the location a 
of the Pacific grants extends only to lands . 


- within the granted limits, and all with. — 


drawals of indemnity lands therefor rest on - 
executive authority alone, and may be 
revoked by the Secretary whenever, in his | 
judgment, the necessities of the case require 
SNC ACTION: 2 secs ecerkcewes weet eter ne cens B14 
_ An order revoking an indemnity with- ~~ 
drawal restores the lands embraced therein 

to the public domain, and the subsequent 


‘selection of such land on aceconnt of. the 


grant can not be made in thé presence of a 
prior intervening entry .....-------...---.. 


ACT oF JUNE 22, 1874. 


Said act intended to confer upou railroad 


. companies the right to sclect any unappro- 


priated, non-mineral lands, within the lim- 
its of their grants that were subject to 
entry and disposal under the general land 
laws at the date of selection, in exchange © 
for lands relinquished under the Brovisiyne . 
OL SAG ACU s ocecn lessee ewan des Sateen see 
A. waiver.of the company’s claim will | 
relieve entries from conflict with the grant, 


under the act of June 22, 1874. 24-22-2223 Sime 


Railroad Lands. 


A rule to show cause why proceedings 
should not be instituted for the recovery of 
title to lands erroneously certified on ac- 


count of a railroad grant, will not be dis- 


solved on a disclaimer of interest filed by a 

successor to the benefits of the grant who - 

has pending selections thereunder .--....- =. 270 
It is no defense to action under the actof — 

March 38, 1887, that the lands were certified 

in- accordance with rulings of the Depart- 


ment prevailing at the date of the certifica- © 
. tion, if such rulings are in conflict with the 


decisions of the Supreme Court Aeaiwuesek , 270 
The act of March 3, 1887, directs the ad. - 
justment of railroad grants in accordance 
with the decisions of the U. S. Supreme 
Court, but constitutes the Secretary of the 
Interior the judge to determine iu each 
specific case whether ademand for reconvey- 
ance should be made; and where the partic- 


ular question involved has not been passed 
- upon by said court, the action of the Secre- 
tary can not be delayed therefor .......--.. 


The sale of the standing timber on land 
by arailroad company is a sale of an inter- — 
est in the land, and the purchaser of such 
interest (the substantial value of the fee) 
is entitled thereby to acquire the entiretitle , . 
to such land by paying the government 
price therefor, as provided by section 5, act 
Of March 80 1887 se sa thse b eteeees eck eos es 

Settlement on land withdrawn for the . 
benefit of a railroad corhpany, in violation - 
of an order expressly prohibiting such set- :~ 


549 - 


ment performed before such restoration 


Page. 
tlement until the formal opening of said 
lands thereto, confers no right that can be 
asserted as against the right of purchase 
under the hear: of. eeotien 5, act ot March a 
i887 ..... ease gu eeubos le eelaes be wise ees 176 

The right of ee aader section 5, act — 
-of March 8, 1887, is not defeated by a settle- | 
ment claim acquired by a willful trespass 
on. the possessory rights of the applicant... 
- Settlement upon, and entry of lands cov- 
ered by an existing railroad indemnity with-— 
drawal will not operate. to defeat the right. - 
of a prior purchaser from the railroad com-) > 
pany to perfect title mider: section Dy. act of — 
Marel:0: 188 iiacct.ocees ee a te ete vas 
A. married. woman, an dlien by birth, ~ 


whose husband has declared his intention — 


to become a citizen, occupies the status. of” 
one who has filed his declaration of inten- — 
‘tion, and, in respect to citizenship, ts quali-- 


fied to perfect: title under section ‘5, act of : 7 


March 3, 1887 
The right of purchase oe ee the: | 
act of January 13, 1881, is intended only for - 


ee 


”- the protection of those. who settled under. 


the company’s license, and where the lands .. 
_ so settled upon are subsequently restored, - 
and the company’s title fails........ ean aes _ 87 
The tight of purchase uuder the act ef: 
January 13, 1881, is not applicable to lands 
not withdrawn for the benefit ‘of a railroad 
grant ......-- 2-20. 0 eee eee ere eee eee eee 
In ‘the adjustment of conflicting settle- 
ment claims for lands. restored by the for- 
feiture act of March 2, 1889, acts of settle- 


may be properly considered in adalat 
PEOPMIOS: ova ede Someeeaeeaar a deeky eases . 
Section 3 of the forfeiture act of Mareh 
2, 1889, gives superiority, in legal recogni- 
tion, to pre-emption or homestead claims,- 
subsisting on. May 1, 1888, and asserted by” 
actual. oconpation, over every other kind of _ 
“QIAN cree tce te aeke eda ceeaet aaa st eeu le | 
A. person dlaiining a sree right of. 
entry under section 2, of tie forfeiture act 
of September 29, 1890, must show actual .° 
settlement at the date of the passage of said. 
act, and qualification at such time to make 
homestead entry ..---.--...65-0--2aes neces : 
The preferred right of ae accorded by Ae 


section 2, act of September 29, 1890, to. ; 


‘actual settlers’ at the date of the passage 
of said act, is dependent upon acts of settle- 
ment followed by the. establishment and 
maintenance of residence in good faith .... 
_ he provisions of section 3, of the. for- | 
feiture act of September 29, 1890, according 
a preference right of entry to persons who. 
‘are in possession of forfeited lands under — 
‘‘liconse’’ from a railroad company, ex- | 
tends to one who takes possession of, and 
_ improves such lands under the circular in- 
_-vitation of the company, and in accordance 
" with said circular applies to purchase said . 
lands of the company..........- ween en = 880,575 


490) | 


» 528 | 


502 | 


_take possession of the land ................ { 


in the absence of adverse claims. eee ae ced: 


Rehearing. 


ee Page. 
The preterced right of purchase accorded . 


‘by section 3, act of September 29, 1890, to per- 
-.sonsin possession of, under “license” from ; 


a railroad company, can not properly be | 


“asserted by one who has not applied to pur- 
-_ chase from the company, or who does not. 


show any authority from the company to . 


The right of a licensee under ‘section 3, act 


_..of September: 29, 1890, is assignable, and . 
| may be exercised by an assignee who is in 
i possession of the land by au agent ........ 


337 
Purchasersin good faith, prior to January 

1, 1891, of indemnity lands from the North- 

ern Pacific Railroad Company that were _ 


-- subsequently held to fall within the grant _ 
_to the St. Paul, Minneapolis and Manitoba 

- Ry. Co. 
and South Dakota, are within-he remedial —_ 
‘provisions of the act of August 5, 1892, and 


in the: States of North Dakota. 


may have their titles perfected thereunder 


See Practice, 


Rein state ment. 


See Entry. 


| Relinquishment. 


528 | 


qj 





to proceed with pending suit ........-.. 


Does not defeat the right of al contestant 


Of a desert entry, theretofore assigned ; 


under departmental regulations, will not de- 


feat the right of the assignee; nor can the 
holder thereof plead ' want of. notice of the 
Sat oviiyOI lh vchen esses coh wseeckun coat 
Acceptance of, and allowance of a 2 filing. 
for the land covered thereby during thepen-. _ 
dency of a department order suspendingthe _. 
relinquished entry. is without authority ... 226 
Executed and given to another to file con- . 


stitutes a special agency that expires with 
the death of the principal; and arelinquish- ~ 
_mnentin such a case, if filed, should be re- — 
"jected where: the fact of the entryman’s 
' death is previously made known .. 


ere et eama es 


Ineffectual until. filed, but when filed it 


- operates eo instanti to release the land from © 
; appropriation esitet ete lel = 20 ede = icine 


‘Holder of, not entitled to contest the entry 
covered thereby. wa eg ed ecennesnnaceers -- 144,358 


Reservation. nS ete 


See Reservoir. 
‘Tracts -included within the executive - 
withdrawal of: lands for the protection of 


| the Yakima Indans in their fishing privi- 

~ leges not necessary thereto, should be re- © 
leased; and to that end an examination of ~~ 
~ the lands so withdrawn is.directed ........ (88 


- An entry, disallowed on account of con- 


flict with the executive withdr awal for.the | 
. protection of the Yakima Indians in their — 


fishing privileges, may. pass. to. patent, 
where it appears that the tract in question. - 

is not required for the beck i of the with- = 
drawal ...... cis cdecteaueatbidus tousecctaelts ~ 604 


92,108 


INDEX. | 


Page. 
For pantie schools: purposes in Alaska, 
may be properly made by the government .. 288 
_ An order withdrawing lands for a forest, 
will defeat. the right of a contestant who 
subsequently secures the cancellation of an 


entry made prior to the withdrawal and. 


abandoned military reservation 


within the limits thereof..-.-...-...-.-.--- 
A settler on lands within the limits of 

the Fort Crawford military, subsequent to 

October 14,and prior to December 22, 1890, 


_is not a trespasser, and will be protected as 


against a subsequent settler on the same~ 


Acts of settlement prior to January 1, 
1884, determined the right of a settler to 
make homestead entry of lands within | an 
605 


Reservoir. 


See Right of Way. 

An entry after the act of October 2, 1888, 
of land subsequently designated as a reser- 
voir site is invalid, but may be suspended 
with a view to its ultimate allowance under. 


section 17, act of March 3, 1891, in the event 


that the land‘is not required for reservoir , 


purposes .-.-.. techs Cacseess Soe sa ee see ceaae so 


A. tract embr peed within a desert entry © 
at the passage of the act of October 2, 1888, 
is excepted by such entry from tle opera- 
tion of the general withdrawal declared by 
said act for reservoir purposes..--...---.-- 350 
‘Land excepted from the operation of the © 
aet of October 2, 1888, and subsequently 


’ entered under the timber-culture law, is not 


thereafter subject to a: Specific withdrawal ~ 
WNdGr BHI AO twas succes csehsaeewss beneeenes 
Entries and filings after the’ act of Octo- 
ber 2, 1888, and prior to the act of August , 
80, 1890, were made at the claimant’s risk; 
and the Department can afford no relief 
where settlements were made on land se- 


' lected after the passage of thefirst act, and 


prior to the second, if sueh settlements are 
not protected ies section 17, act of March 3, 
_ 362 


| Rese rvoir Lands. 


See Settlement, 


Residence. 


See Abandonment. 

The intent to avoid the requir scabs of 
law with respect to, warrants cancellation — 
of the entry as speculative ...........+--.. 

Of husband and wife, while living to- 


_ gether in such relation is the same, and the 


‘ 


: dence has been established --..:..-.. eae. 


home of the wife is pr spupeuadan! with her 
HUSbANd siseve ess inc eesteneedtc lease koekte 

The rule that recognizes temporary ab- 
sences as not interrupting the continuity 
of, is only applicable where a bona fide resi- 


116 


156 
Failure to apply for leave of absence can 

not be excused on the ground of the claim- - 

ant’s ignorance of the law authorizing. such 


+ 533 


55 


land if his final proof is found sufficient .' 


the State. ...--------- eee eee eee eee eee eee eee 





623 


Page. 
Ou public land, with no intention of ac“ 
quiring title thereto under the settlement~. 
laws,.confers no right 19 against’the sub- 
sequent entry of such land by another... .:'187 
The right of a contestant to settle on the © 


— land involved. in the controversy dates from ° 


the time when. his right of entry is recog- © ~ 
nized, and his failure to reside on said land - 


prior to. such time.can not be set up by an © 


intervening applicant...............---2.-- 

The failure of asettler to reside on his 
land, after the submission of final proof, can 
not be construed:as an abandonment of the 


504. 


-- 504 
The rule which allows a homesteader, 
who makes entry nnder section 2290 R.S., 
six months within which to establish, isnot 
applicable to an entry under section 2294 — 
R. §., which is dependent upon antecedent 
settlement and residence......--..---.-24.- 
One who fetains, at his former home for 
the purpose of voting and holding office © 
there is precluded thereby from claiming ° 
residence on his land during such period -. 546 


‘Res Sudicats. 


A final decision of the General Land Office,- | 


' holding a tract notexcepted from a railroad 


grant on account of a specified settlement 
claim, will not preclude subsequent consid- 
eration of the effect of said claim as against. 
the grant, on the suit of anotber applicant 
TOY THO NANG 22. iee bbe oeeds b ycekeni Same ys 
A decision of the General Land Office that 
becomes final, for want of appeal, is conélu- 
sive as to the rights of all parties con- oe 
cerned 


ee ee ee a a 


Review... 


See. Practice. 


Revised Statutes. 


See Tables of, cited and construed, page 
KXU. . 


Right of Way. 


CANALS AND DITCHES. 
Circular of February 20,'1844, with re- 

pest to applications for, canal, ditch, and 

POAOL VOU os tunis dane naan Snap wceetweane aw eene 
The provisions ot the act of 1891 deal 


‘only with the right of way over the public | 


lands to be used for the purposes of irriga- 
tion, leaving the disposition’ of. the water to 
573 
The grant of right-of-way privileges by _ 
the act of March 3, 1891, is restricted to pur-’ 
poses of irrigation, hence an application for 
right of way can not be approved under 
said act where the water is to be used i in 
generating electricity....-.. Beer ey ore j 
The departmental regulations of February 
90,1894, under certain conditions, reeognize — 


‘the rigbt to appropriate natural lakes or 


rivers for reservoir purposes...--..-+--2. + 
 Right-of-way maps showing the location — 


of a canal wholly on unsurveyed land will © 


not be approved: .... wneeee seeeee errr reed 





7 APDLOVAl ccisns ds useecnwten ss tuseuasenanetse 


_ interest therein that can be the subject of 


' . presence of. intervening adverse claims. any . 245 


- . Page. ali 


~ Rarrroap. . he 

The rule adopted in the cireular. of Feb- 
ruary 20, 1894, with respect to right. of way - 
~-maps: for. eanals and ditches over unsur- 
veyed. lands held applicable to railroad 
Tighbor way Maus.<cisiaccscesccotaeeeeie 2 5 

The data on all maps of right of way — 
should-so determine the line of route in-. | 
volved, with reference to the public sur- — 
-. veys,. that the lines on the surface.of the 


“Maps of constructed roads are approved 
. only. where maps of definite location have 
_ not theretofore been approved; and the map 
_ of. constructed road, in such case, is treated © 
as a map of definite location for purposes of © 


Through certain Indian reservations 
granted by the act of February 15, 1887, was 
secured on the approval of the maps show- i 
ing the location of the road, and the con- © 
struction thereof in due compliance with 
_.gaid act; aud no further approval of said 9 - 
location is required by reason of the res- 
toration of said lands to. the public do- 
main and their subsequent survey . fdetamats . 
School Land. a aioe 
' The grant of, to Nebiaaks included lands _ 
within that part of the Sioux Reservation | 
- added to said State by the act of March 28, | 
_ 1882, subject to the right of Indian ocen- 
" pancy; and, such right having been extin- 
guished, the State is entitled to selectin- 

_ demnity within the limits of snch reserva- 
tion in said State for losses - sustained. . 

PWerelny tes este secs ae eet eed 
Land known to be mineral in character at 
the date of the admission of the State to 
the Union is excepted from the grant of 
‘school lands to the State.. (Washington).. 199 

The withdrawal of a list, of indemnity 
selections terminates the: interest of the 
State in the. lands, and. it thereafter. has no | 


. investigation, or considered on appeal in the 7 


A purchaser of the State’s interest in in- 
demnity lands prior to the certification: of © 
- such lands acquires no rights thereby; and 
if the State,in such case, waive its right 
under its: selections the purchaser ‘has no ° 
standing to be heard before the Department. 

‘The State is entitled to. select, for lands ~ 
lost. ‘in place, other lands, acre for acre, re- 
gardless of | price, whether single minimum 
or double minimum Loeet de auniee see coats ae 
Scrip. | : 

The seventh clause ee astiols 2 of the 
“treaty of September 80, 1854, did not author-. 
ize the issuance of,to the Chippewa half- . 
_ breeds, and the location thereof on unsur- | 
veyed land would .not operate to defeat a - 
railroad ‘grant on the subsequent “definite 
: location hereok: cece accent es enee pled icant 


343 


245 


. the land under a railroad grant -. 


establishment of residence..-.......------ 


_ ig closed time does not rnn againat a sottler . 
in.the matter of asserting his claim..-.-..- 


of another; but if the settler in such case © 


* regarded as legally initiated on the aa of 
_ said entry-..-.--- Nude sie aewa cian Meee eee seis 


railroad lands restored by the forfeiture act 


- to such restoration may be considered. sews a 


“INDEX, 


Pe be 
The jainnndtoey act of Juve 8, 1872, does 


. not-ratify or confirm an unauthorized loca- . 


tion of, as against a prior appropriation of | 


290 
A Sioux half-breed. location on unsur- | | 


veyed land i is not authorized. by law, if the. 

'. Indian, prior. thereto, has not made, or - 
a eaused to be made, improvements : on the _ 
land for his personal use and benefit-..- cee, | eal 
Selection. . 
earth may ‘be reproduced ‘at any time if oo te 
necessary for verification ..........:.-+-.-«. 510 


See Raily oad Grant, School Land, States 


- and Ter rttor tes. 
‘Settlement, 


Acts: of, to be Pee as s such aie be | 
followed within. a reasonable time by the - 


_ Rights of, are not acquired unde the pub-. 


: "ie land: laws by the devise of pOESERROEY ent 
rights and improvements. . Spcebaer eoe Sa oes ss 


446, 
~ No rights are acquired under pre-emption 


law by a forcible intrusion on the inclosure 
of another Sadie ooo Suda wt ee atest ‘ss 


Ona tract covered by the entry of another 
confers no right as against the record en- 
tryman or the United States........-.2--.. 8 

‘The right of a settler who is residing on . 


‘land covered py the entry of another at- 
-taches at once vn the relinquishment _ and 
7 cancellation of such entry, ‘and is superior ~ 
“$0 a pre-emption claim based on a filing, 
- made immediately after therelinquishment, . 
and settlement on the same day ....:--:-.- 


On lands in direct violation of a depart- ~. 


- mental order. prohibiting such occupancy - 
_ confers no right. . 


ben ween ee ceae 


The right. of a homestead settler onunsur- © 


_ veyed land, if not asserted within the stat-. 
—utory. period, is defeated. by the interven- —— 
tion of an adverse Claim ...----.----e+e-see 214 - 


During a period in which the. local office 


Where entry and,. are simultaneous the 


settler will be. recognispd as having. the - 
ae superior right.-...-.-.- Che eobgeu abies wetios 


133 
Where made prior to. the hour at which ~~ 


: the ailverse entry of another is allowed the 
_ right of the settler is superior, though the —_ 
entryman was at the local office before such . | 
gettlement,and only prevented from mak- 
--ing his entry then by the number of prior 
applicants in attendance at said office; but - 

Z the right: of the settler will be limited to the 


technical quarter section on. en, his set- 

tlement is .made.......- Pastel ohn eat Mekwate 
A claim based on, can not bi initiated by - 

one while holding public land as the tenant 


makes entry of the land his rights may be 


Tn determining couuiietne claims of, on 


of March 2,1889, acts of settlement prior 


so, 176, 482,486 


INDEX. 


Page. 


A settler on wonaueyer land is charged 
with notice of the filing of the plat of 
survey, and the opening of the aun em- 
braced therein to entry. ....------.-.----+-- 


214 


In good faith prior to survey. will be pro- . 


tected as against a subsequent adverse 
claim made and maintained with full knowl- 
edge of the facts........--45..02----- eee ee 
In case of conflicting claims arising 
through settlementbefore survey the oe 
of the parties may be equitably adjusted. . 
Conflicting rights acquired by, may bead- 
justed by an equitable apportionment of the. 
land, though one of the parties may have 
settled after survey.......-...-.-/..------- 
The notice given by, extends only to the 
technical quarter section on which the im- 
provements are located ....--..---..---.+- : 
‘On lands opened to entry by the act of 
June 20, 1890, is authorized after the begin- 


309 | 


“356 


ning of the calendar dayon whichsaid lands 


were opened to settlement ....--..-.:..--- . 
The disqualification imposed bythe : act of 


June 20, 1890, on persons who enter upon . 


reservoir lands during the prohibited pe- 


riod, extends to one who thus enters for. 


the purpose of locating another party on 


said lands...---.- Sree te eee ree re 

One who knowingly enters a occupies 
lands ‘opeued to, by the act of June 20, 1890, 
prior to the time fixed therefor, is disquali- 


581 


fied thereby, though he does not then go | 


- upon the tract subseqently claimed..-...-.. 


One who knowingly enters and occupies ~ 


the lands opened to, by the act:of June 20, 


1890, prior to the time fixed therefor, is dis- 


qualified thereby, though outside of the 
boundary when said lands were opened.- -. 
One who purposely enters upon the reser- 


550 


voir et restored to the public domain by - 


| Pneion and poe upon ite tract. subae: : 


‘quently seleeted, is thereby disqualified 10 


' make homestead entry of said land, though 


 ontside of the boundaries when the lands 
were opened to settlement . qeeeees erates 


States and Territories. ié 
The certification of lands granted by the 


133 


~ State by’ the act of July 10,1890, conveys . 


the fee simple of the lands so certified; and 
the Department is thereafter without juris- 
diction over said lands. (Wyo.).........--. 

‘Where lands not subject to selection 


ATZ 


under the grant of July 10, 1890; on account : 


of their mineral character, have been erro- 
neously certified, the State may relinquish 
the same, and be permitted to select other 
lands in place thereof. . (Wyo.)....-.------ 

When selections are made in’ what are 
known, or regarded as mineral belts, or in 


473 


proximity to lands claimed or returned as 


mineral, the State; or party making selec- 


tion, should be required to give notice by 


posting and’ publication ‘of the selections, 
describing the lands selected ......... Sous 


(14469—voL 18——40 | 


det ONG UW awa cenwic dere veces se sea eviee see 


625, 


as ge. 


Sintintes: 


See Lables of Acts Oited and Ginsneusl: and 
Revised Statutes, pages XX and XXU. ~ ; 
_ Of remedial character to be so construed 
as to suppress the mischief and advance the . 
remedy S eeehexisa St he seulenaerwaeenee! 183, 283, 460 
Where a proviso follows and restricts an , 
enacting clause, general in its scope and 
language, it is to he strictly constraed and . 
limited to the objects fairly within ‘its | 
POVING oe) Lido Nceseeeckwewecesatecensuerassee 2S 


Survey. 


See Accounts. 

A meander line, ran-along’ one bank of a - 
stream for the purpose of a boundary be- ~ 
tween the public domain and a reservation; 
will not be treated, after the restoration of 


' the reserved lands, as bringing said stream -: 


within. the category of ‘'meandered” ~ . 
streams, where it does not fall within the 
class of streams properly meanderable un- * 
135 
Of a townsite, duly. app aoved and filed 
with the board of trustees, will not be mod- 
ified in an ex parte proceeding ..-.-.- jase 154 
Plat of, when filed in the local office,.is 
notice to settlers that the Jands embraced - 
therein are open to.entry ..--............+- aa 
An entryman who acquir es a water front: 
age through an entry based on the recog: © 
nized plat of, will not be deprived of such © 


- right by a subsequent survey that enlarges 


the acreage of the section.....-........--.. 328 
To determine the area of an alleged agri- 
cultural tract, made fractional by adjacent 
mineral claims, may be allowed on the ea — 
parte application of a settler.........-..:- = 418 
A deputy surveyor can not claim addi- . 
tional compensation, on the ground that the. 
land surveyed was of a different character 


from that represented in the field notes, 
unless it is shown that the field notes are’ - 


incorrect and subject to amendment ..-..-. 220 
Payment of the maximum rates allowed 

for public surveys should not be refused 

where the contract therefor was authorized 

by the Department on due showing asto the 

character of the lands to he sveveyed: -.2-- 606 


Swamp Lands. 


‘Patent under the grant of, my, issue to, 
the. State of Florida covering ‘‘the Ever- 
glades” upon an estimated area, excepting 
therefrom all islands and bodies of water. 
not subject to the terms of the grant; but 
each of said islands and bodies of water, so 
excepted, must be segregated by survey, so. 
that they may be identified by appropriate 7 
deseriptions in the patent...........:.01.-. 26 

The State will be held to have waived its 
claim where-the special agent notes the 
claim as abandoned in his report,and such 


action appears to have béen in accordance 


with the intention of the State at the time. 273 


; the lands. 


et ' . Page. 
- The field notes of survey are prima facie - 


always competent for any adverse claimant. 

under the public land laws to agssail the 
- correctness of the LOGINS 426-2. ctedcneeecs : 
‘The failure of the State to appeal from al 
‘adverse decision of the General Land Of- 


- evidence of the character of land; but it is. 


fice, as to the character of a tract of land, - 


~ is conclusive as .to the. rights of the State 


and parties claiming thereunder. who had / 


~ not disclosed their interest:....--.+..-+-++- 


Timber Culture. 
See Covitest, Entry. . 


‘Failure to break the. second 5: acres 
within the statutory period does not call 


for cancellation of the entry where said. 
failure is solely due to, the continued ill 
health of the claimant, and good faith is 
_ Clearly manifest. ...-.... (A tademewasoecsaes 


118 


Due compliance with the law requires the 
land to be pr operly prepared for planting, ~ 


the trees to be planted when the gronnd is: 


in proper condition therefor, and such cul: 


tivation and protection - given the trees 


ther eafter as will best secure their healthy SS 


BROWN 2 oe oes g re cereian eda esotaveoseest 
Failure to comply with the letter of the 
a timber. culture law may be excused, if there 


is a reasonable compliance with said law, 


and good faith is manifest ...0.---.202:---6 
In case of-an attack upon an entry held 


471 : 


by @ married woman, the wife can not be. 


regarded as responsible for the failure of 


her husband to assist her in eonforming to . 


the requirements of the law. beeen secaien oats 


Timber and Stone Act. 
See Application. 


No rights are lost by an applicant: thr ou zh 
delay in the submission of final proof, where 
_ such delay is due to the conditions of busi- 
ness in the local office, and the proof is sub- 
mitted at the time fixed by the register. .-.. 

The failure of an applicant to publish the 
notice of his intention to purchase a tract, 
as posted in the local office, leaves the land 


embraced in his application subject. to in- - 


ee ee ee ee) 


tervening adversé claims 
Public lands valuable chiefly for fimber, 
put unfit-for eultivation within the meaning 


. 449 


~ of said act, include lands covered with tim- — 


ber, but which may be made fit’ for cultiva: - : 


tion hy removing the timber and CERNE | 


ee 


_ The word ‘timber’ as used in said act — 

refers to such trees as are valuable for com- ' 
- mercial purposes, and does not include trees. 
that are valuable only as cord wood.... 249, 


306. 


The right of purchase under said act does 


not extend to land covered by the occupaney 

and improvements of a prior bona fides claim-. 

ant.under the pre-emption law -.....-.----- 
In.a contest involving the character of 


7 land. where the evidence is contradictory, 
and the land is returned ‘‘ third rate, hilly,. 
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. for burial purposes. 
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and rolling ond: very agile siibeced with » 


hemlock, fir, spruce, and. cedar,” the. field © 


notes may be accepted as conclusive.....-. 


The burden of: proof rests upon a timber-. ” 


land applicant to show that theland applied. 
_ for is subject. toentry, and to establish the 
- Invalidity of any adverse claim; and this 
rule is not changed by. the appearance of a 
protestant when the applicant submits his 
final proof. -- ? 


ed 


An adverse claim based on iamestead sct- 


tlement set up to defeat the right of pur- 


‘chase under said act, will be limited to the 
technical quarter-section on which settle- 


ment ‘and improvements are made, in the. 


a absence of. anentry at the date of the timber- 
. land. application, or actual notice of the set-. 
tler’ s intention 


Patent should issue in the name SOP the © 
heirs generally where the death of the pur- - 


_ chaser i is disclosed by the record. i aniats ere 


Ah imber Ci u ting. 


Permission to cut timber: under the not of 


within the indemnity limits of a railroad 


grant, may be given, subject to the condi-_ 
+ tion that such permit shall become inopera- . 


tive as to any tract that may be thereafter 
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March 3, 1891, on unsurveyed lands lying” 


duly selected by the suse: under its. ; 


ee ee ee 


grant 


Fo winsite. 


. See Pr actice, Sub-title. Appeal. 


The law does not: prescribe the nuinber ée : 


In 
such cases: the extent of the acreage is a 
matter of executive discretion, and.is re- 


stricted to: the land actually oceupicd Tor - 
Lown purposes by legal subdivisions....... 
. Town-site settlers may properly set apart 


a portion of the land covered by their entry. 


Patent for, can. not be attacked: on the 


ground that it embraces land ‘‘known tobe 
yaluahle for mineral,” if snch land was not’ 
covered under existing law by a valid min- © 


i acres thatmay betaken.as the siteofatown 
containing: less than 100: inhabitants. 


ing claim or possession at the date of the 


town-site entry, or then known to be valua- 
. ble-for the mineral con tained therein....... 


Sale of unclaimed. lots in Oklahoma; in- . 


structions of April 18, pe eee eet Tee 


Regulations as to. deposits tu. cover costs 


in contests : involving town lots in Okla- 


homa; instructions of April 16,1894. ...+.: 
Probate judges are not invested with 


_ power tomake entries within the Cherokee . 


Outlet... The provisions of the act of May. 


14, 1890, made applicable to. said lands by 
the joint resolution of September 1, 1893, 


‘require the disposition. of such entries 
through the means of townsite boards...-. 


The survey of a, duly approved and filed. 


: in the office of the board of trnstees,-will. 


not be modified in an ex parte proceeding .. 
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A certificate of right issued toa lot claim- 
. ant by the municipal authorities of a town 
puts an adverse claimant on his defense as 

to priority of occupation, butis not conclu- 
sive. (Okd1.) ......... SD nie eee -. BAT 
Failure to improve a lot may be excused 
when due to the uiwarranted interference 

of the municipal authorities of the town. 


ose “seaaw 


Wazgon-Road Grant. 

Directions given that due notice be served 
upon the Willamette Valley Company that 
it will be allowed ninety days from date of 


627 


Pace. 


* service of such notice within. which to com- 
plete its selections, and that at the expira- 
tion of such time the order of withdrawal 
will stand revoked and the lands unselected 

' will be disposed of as other public lands... 


25. 


Lands embraced within the terms of the - 


grant, and covered by the right of Indian 
occnpancy at the date thereof, are not ex- 


ment so as to except ihe land covered 


60 
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(OKT a2 ecw peciewsahe dé guivise teat ws esas s 547 cepted, but pass thereunder subject to such 
A deed. to a town lotissued by a town- ‘site right; and the certification of such lands, 
board in obedience to a judicial order ter- . after the extinguishment of. the Indian 

; minates departmental jurisdiction in the right of occupancy, is duly authorized..... 

_ matter, and the case, therefore, being finally Lands found within the limits of a tech- 
disposed of, the money deposited by the nical Indian reservation, at the date when 
successful party should be returned. (Okl.) 602 | ° the grant becomes operative, are excepted 

The Department has no interest in deter- from said grant; and proceedings should be 
mining how cost levied in judicial proceed- instituted for therecovery of title where 
ings, instituted to secure title to a town ; lands occupying such status have been ecer- 

- lot, shall be paid .....2...-....1.---.-.---: 602-+~ tified-or patented under said grant ...-.... | 

The proof of organization required of ate An indemnity selection, canceled on the | 
municipality that applies for-the proceeds. relinquishment of the company, may be 
of a cash entry under section 22, act of May reinstated for the protection of a purchaser 
2, 1890, may be accepted as satisfactory _ holding under a sale of the land made by 
where it shows the organization of the vil- - the company prior to selection....-..-.-.-. 
lage to which the money is payable, and the A mere allegation of settlement, as set 
consolidation of said village with another forth in a pre-emption declaratory state- 
municipality, although the previous organ- ment filed after an order of withdrawal, is - 
ization of the latter is not shown 474 not sufficient to establish the fact of settie- 


thereby from the oper of the with- 


drawal 
Water Froutage.— 
See Survey. 


